IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(SPECIAL ORIGINAL JURISDICTION)

WRIT PETITION NO.9305 of 2020

IN THE MATTER OF:

An application under Article 102 of the
Constitution of the People’s Republic of
Bangladesh

And
IN THE MATTER OF:

Arif Hossain
... Petitioner
_VS_
Commissioner of Customs, Customs House,
P.S.-Bandar, Chattogram and others.
... Respondents.

And

Mr. Md. Mizanul Hoque Chowdhury, Advocate with

Mr. Md. Masudul Hoque, Advocate and

Mr. Md. Ekram Uddin Khan Chowdhury, Advocate
.... For the Petitioner.

Mr. Samarendra Nath Biswas, D.A.G. with
Mr. Md. Abul Kalam Khan (Daud), A.A.G. with
Mr. Md. Modersher Ali Khan (Dipu), A.A.G. and
Mr. Md. Taufiq Sajawar (Partho), A.A.G.
....For the Respondents-government.

Heard on: 09.03.2023, 03.05.2023
and Judgment on:24.05.2023

Present:

Mrs. Justice Farah Mahbub.
And
Mr. Justice Muhammad Mahbub Ul Islam

Farah Mahbub, J:

In the instant Rule Nisi, the petitioner has challenged the impugned show

cause notice bearing Nothi No.185/PCA/2017-2018/22569/Cus dated 10.10.2020



under Section 83A of the Customs Act, 1969 asking to show cause against the
demand of Tk.9,36,757.98 in connection with Bill of Entry No.C-949472 dated
24.07.2017 (Annexure-C), to be declared to have been passed without any lawful
authority and hence, of no legal effect.

At the time of issuance of the Rule the operation of the impugned
notice bearing Nothi No.185/PCA/2017-2018/22569/Cus dated 10.10.2020
(Annexure-C), was stayed by this Court for a prescribed period.

Facts, in brief, are that the petitioner is a proprietor of M/S. Tashin
Corporation, who is engaged in the import business of various chemical
items. During the course of business the petitioner opened Letter of Credit
No0.0000296117010121 for import of 72 MT Dextyrose Anhydrous under
H.S. Code No0.1702.30.10. In due course the exporter shipped the
consignment and sent all relevant shipping documents namely L/C,
Invoice and Bill of Lading etc. [Annexure-A-A(IIl) respectively]. On
receipt thereof the petitioner submitted Bill of Entry No.C-949472 dated
24.07.2017 for assessment and release of the goods in question.
Accordingly, assessment was made by the Customs authority and the
goods were released on receipt of applicable customs duties and taxes on
02.08.2017.

On 15.01.2018, the Deputy Commissioner of Customs on behalf of
the Commissioner of Customs concerned issued a show cause notice
under Section 83A of the Customs Act, 1969 (in short, Act of 1969) for
amendment of assessment with direction upon the petitioner to give reply
thereof within 30(thirty) working days. The petitioner did not respond to
the same. Having receipt no response thereof said respondent issued the

impugned demand cum-show cause notice on 10.10.2020 (Annexure-C)



under Section 83A of the said Act, 1969 asking the petitioner to show
cause as to why an amount of Tk.9,36,757.98 should not be demanded
from the petitioner upon making amendment of assessment in connection
with Bill of Entry No.C-949472 dated 24.07.2017 under H.S. Code
No.1702.30.90.

The impugned demand cum show cause notice dated 10.10.2020

(Annexure —C) is quoted as under:

“Customs Act, 1969 47 First Schedule 4 H.S. Code 1702.30.10 47 Ro7k®
J947 Dextrose anhydrous / monohydrate BP/USP Pyrogen free imported under
blocklist Grar¥ @mg/ H.S.Code 1702.30.10 47 [Fo¥7c® GR® I9T Xordl
@ITET AW PIE ST WGTSHT FIqNOF N (A7 Blocklist SyRral
FU AN 8 AP [P RNANBIIE OV (BIV Blocklist ©&
Pharmaceutical Industry % [RE137 GEEITHG $902.90.50 (@ BTN (B
ST (V2 RS SNAARIIE AVNCGIP [SISC@ 7T GImie QN PR/
0T YN T Al AU ST H.S. Code-1702.30.90 (CD-25%, RD-3%, SD-
20%, VAT-15%, AIT-5%, ATV-4%) 47 RIS QIR A0G SFS
GZ6. P (FG-I7  [RANS SFFmv B T &F  PAAT VINT TR
29,0,585.80 (S[OI* 756 [T 2GIF JP*S JBCIF* 7¥NPB GIF %) bIPT NG/
N ATNTC §FFAAT ATV 59,50, 0b'0.8¢ (F(OF T5 [OTVHZ GIT
fow= e foqi™ w™fe BIF E) GIeT Nig! G0 BN VNGO &% BT
TV (29, 90,585.89-59,50,3830.8¢) = & O, 9¢9.5b (VI 75 QIG5 2GIT
STO*© STTOTN 7NP VI @G GIPT VI, I SINAINPIRCP VPO 20 SRR |
Fo2 T JATF a7 VDV 0o(fT%) FIAITT &I G AT Gl BT
8 (I GIN P TS RNV AOIW WC (BN G NS T/

INOrTBrE Customs Act, 1969 g7 Section-834 I3 R4V (NIonIH
SFITV TN NIE VITTFC ST BT AT &, 0, 96¢9.5b (VT 7T Bl
/G STTO*© FTOTH 7B ¥ &b GIRET Ni& (B Ol [NB0 20© AT 27
N ©IF [F® GRIT 9 G GIRT 04 (3®) PRI V04T AT G 7Tz
QYIS B 2/ g [T [COIT FNOT N AoG TGFIS SFANS
GHBO 2© b3 G O3 Gl PO 2T/

AR ©IfF4 I ONF g (FOIF GI7 TSI 7T (T FF (BT SBIH
TN Bror2 Customs Act, 1969 G7 7@ SNORIT VU@ %@ Hlaaiag
for8Te TS @RIy TIFT A2 B AT/ TCGT JTNIT T [IG TOK
R T



Being aggrieved by and dissatisfied with the petitioner preferred the
instant application and obtained the present Rule Nisi.

Mr. Md. Mizanul Hoque Chowdhury, the learned Advocate
appearing with Mr. Md. Masudul Hoque, the learned Advocate for the
petitioner mainly contends that admittedly assessment of consignment
was made by the Customs authority on 02.08.2017 (Annexure-B-1); as
such, in view of Section 83B(1) of the Act, 1969 since said authority has
failed to complete the process of amendment of assessment within
3(three) years, hence the impugned demand cum show cause notice dated
10.10.2020 (Annexure-C) is liable to be declared to have issued without
lawful authority and is of no legal effect.

Conversely, Mr. Mr. Md. Modersher Ali Khan (Dipu), the learned
Assistant Attorney General appearing for the respondents-government by
filing affidavit-in-opposition submits that subsequent to release of the
consignment on making assessment and on receipt of customs duty and
taxes on 02.08.2017 it was detected by the Customs authority that the
petitioner importer is not a block listed pharmaceutical industry; hence,
the goods were liable to be assessed under different H.S.Code.
Accordingly, question of amendment of assessment arose. To that effect,
he submits, the Customs authority issued a show cause notice upon the
petitioner under Section 83A of the Act, 1969 on 15.01.2013 i.e. within
6(six) months from the date of previous assessment with direction upon
the petitioner to give reply thereof within 30 (thirty) working days, but he
did not respond. Under the circumstances, the respondent concerned again
issued a reminder show cause notice on 10.10.2020 (Annexure-C) in

continuation of the earlier show cause notice with direction upon the



petitioner to give reply thereof within 7(seven) working days of issuance
of the said notice. The petitioner again did not respond thereto; rather,
without giving reply thereof he filed the instant writ petition seeking
declaration from this Hon’ble Court that the impugned show cause notice
is barred by limitation under Section 83B(1) of the said Act.

In this regard, he goes to argue that in order seek equitable relief
under Article 102 of the Constitution the aggrieved person is to come with
clean hands. Accordingly, he submits that since the petitioner did not
respond to the earlier show cause notice dated 15.01.2018 issued under
Section 83A within 6(six) months of the assessment; as such, challenging
the present show cause notice dated 10.10.2020, which is the reminder of
the earlier notice, seeking equitable relief on the count that said notice
issued under Section 83A is barred by limitation under Section 83B(1), is
not maintainable. Hence, he submits that the Rule is liable to be
discharged.

Admittedly, the petitioner imported the goods in question under
Letter of Credit No.0000296117010121 corresponding to Bill of Entry
No. C-949472 dated 24.07.2017, which were assessed by the Customs
authority under H.S. Code No.1702.30.10, as declared by the petitioner.
However, those goods were released on receipt of applicable duties and
taxes on 02.08.2017 (Annexure-B-1). The contention of the Customs
authority is that only the block listed pharmaceutical industry was entitled
to make a prayer for assessment of the goods under the declared H.S.
Code, but the petitioner company was not. Accordingly, a demand cum
show cause notice was issued upon the petitioner on 15.01.2018 under

Nothi No.sve/fifa/05a-5b/50ew(@™) under Section 83A of the Act,



1969 for amendment of assessment, within 6(six) months of the earlier
assessment, with direction to give reply thereof within 30(thirty) working
days. The petitioner did not respond to the said show cause notice.

Under the stated circumstances, vide the impugned order dated
10.10.2020 (Annexure-C) a reminder show cause notice was issued by the
respondent concerned to the petitioner under Section 83A of the said Act
with direction to give reply thereof within 7(seven) days. However,
without responding to the said notice the petitioner seeking equitable
relief has obtained present Rule Nisi on the contention that in view of
Section 83B(1) the proceeding under Section 83A having not been
concluded within 3(three) years from the date of assessment i.e. on
02.08.2017, the reminder show cause notice is liable to be knocked down,
as being barred by limitation under Section 83B(1) of the Act, 1909.

It 1s the settled principle of law that the remedy given under writ
jurisdiction is equitable; hence, the applicant must come with clean hands.
In view of the decision of our apex Court in Oriental Bank vs. A B Siddiq
(2008) 13 BLC (AD) -144 the improper conduct with regard to the matter
in controversy may disentitle him to get equitable relief.

In the present case, proceeding under Section 83A of the Act, 1969
was initiated with the issuance of show cause notice on 15.01.2018 within
6(six) months of assessment; the petitioner with intention did not respond
to the same. Said improper conduct of the petitioner disentitles him from
taking the plea of limitation in order to strike down the reminder notice

issued upon him subsequently on 10.10.2020 (Annexure-C).



In view of the above observations, findings and considering the
facts and circumstances of the present case, we find no substance to the
contention so has been advanced on behalf of the petitioner.

In the result, this Rule is discharged without any order as to costs.

The order of stay granted earlier by this Court is hereby vacated.

Communicate the judgment and order to the respondents concerned

at once.

Muhammad Mahbub Ul Islam, J:

I agree.

Montu, B.O.






