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Md. Moinul Islam Chowdhury, J:

1. The Hon’ble Appellate Division sent the Criminal Appeal No.
3537 of 2009 by passing a Judgment and Order dated 12.01.2015
on remand to be heard and dispose of this appeal on merit afresh
after setting aside the Judgment and Order passed by the another
Bench of this Court on 02.01.2011 by disposing of The Criminal
Petition For Leave To Appeal No. 438 of 2011 arising from the
Criminal Appeal No. 3537 of 2009. In addition, the learned
Advocate Mr. M. Sayed Ahmed mentioned another Criminal
Appeal being No. 4282 of 2013 on behalf of Mrs. Gulshan Ara
Begum wife of Haji Md. Salim for hearing by this Court which
was passed by the impugned Judgment and Order of the learned
Special Judge, Special Judge Court No. 07, Dhaka as the trial
Court along with the aforementioned Criminal Appeal and no
order has been passed by the High Court Division in the said
matter earlier. Accordingly, we have also taken up and heard the
Criminal Appeal filed by Mrs. Gulshan Ara Begum along with
the appeal of Mr. Haji Md. Salim to pass by the following

common judgment.
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2. The aforementioned Criminal Appeals are directed to the
impugned Judgment and Order passed by the learned Special
Judge, Special Judge Court No. 07, Dhaka in the Special Case
No. 07 of 2008 arising out of the Lalbagh Police Station Case No.
46 dated 24.09.2007 convicting the appellant Haji Md. Salim
under section 26(2) of the Anti-Corruption Commission Ain,
2004 (7ifs W FH=H =189, 2008) and sentencing him to suffer 3
(three) years rigorous imprisonment and under section 27(1) of
the said =129, 2008 convicting and sentencing him to suffer 10
(ten) years rigorous imprisonment and to pay fine of Tk.
10,00,000/- (ten lacs), in default, to suffer 01 (one) year rigorous
imprisonment and also passes the Order to confiscate all the
properties as per the list submitted to the Anti-Corruption
Commission by way of asset statements along with other assets.
By the said impugned Judgment and Order the same learned
Special Judge, Special Judge Court No. 07, Dhaka also convicted
the appellant (as the co-accused), Mrs. Gulshan Ara Begum wife
of Haji Md. Salim, under section 109 of the Penal Code and
sentencing her to suffer 3 (three) years rigorous imprisonment
and to pay fine of Tk. 1,00,000/- (one lac), in default, to suffer

rigorous imprisonment for 6 (six) months more.
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3. The relevant facts for disposal of these 2 (two) appeals, inter alia,
are that one Mohd. Mahabubul Alom, the Assistant Director of
the Anti-Corruption Commission lodged the First Information
Report with the Lalbagh Police Station being Case No. 46 dated
24.09.2007 corresponding to A.C.C. G. R. Case No. 102 of 2007
alleging that the present convict-appellants have committed
offences under sections 26(2) and 27(1) of the 7Aits waq I
12+, 2008 read with section 109 of the Penal Code and also under
1 5¢(¥) of the &=l el g, 2004 alleging that the convict-
appellant, Haji Md. Salim and his wife the convict-appellant,
Mrs. Gulshan Ara Begum, and their sons and daughter are in
possession of properties which are disproportionate to their
known-sources of income. Accordingly, a notice was issued on
18.02.2007 asking Mr. Haji Md. Salim to give a wealth statement
under section 26(1) of the 7AIfs wa I =12F, 2008 within 72
(seventy two) hours from the date of issuance of the notice. The
convict-appellant failed to submit any wealth statement within the
stipulated period of time of 72 (seventy two) hours as per the said
notice and the 7AIs #oq F*H took no step after expiry of 72

(seventy two) hours.
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4. The convict-appellant, Haji Md. Salim, instead of submitting a
wealth statement fled away from his known address at Dhaka
because of the proclamation of emergency in the year of 2007
taking the State power by some ambitious few persons in a
chaotic political situation and they started to govern Bangladesh
by the said proclamation which has terrified the present convict-
appellant Haji Md. Salim who could not receive any notice by
himself issued by the #aife wsw Fh=1 However, his wife Mrs
Gulshan Ara Begum claimed to have received the notice which
was issued on 18.02.2007. A notice was also issued by way of
publishing a gazette notification dated 10.04.2008 and placing the
said notice in conspicuous place as required under Section 6(1A)
of The Criminal Law Amendment Act, 1958 to surrender within 3
(three) days, otherwise, the criminal case would be completed in
their absence. The convict-appellants Gulshan Ara Begum and
Haji Md. Salim failed to appear before the Anti-Corruption
Commission (e Wi« Ff=) to submit a wealth statement or to
appear in Court to contest the criminal case against them.

5. Instead, the convict-appellant Gulshan Ara Begum of the
Criminal Appeal No. 4282 of 2013 filed the Writ Petition No.

2011 of 2007 on behalf of her husband, Haji Md. Salim, before
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the High Court Division praying for intervention of the Writ
Jurisdiction under section 102 of the Constitution of Bangladesh
impugning the said notice dated 18.02.2007 and seeking direction
from the Court to allow her husband to submit a wealth statement
as per the above notice from the commission. Accordingly, Mrs.
Gulshan Ara Begum submitted a wealth statement in compliance
to the direction of the High Court Division in the above Writ
Petition on 27.03.2007 and the %ifs waq ¥4 received and
accepted the statement of assets given by Mrs. Gulshan Ara
Begum on behalf of Haji Md. Salim under section 26(1) of the
w3+, 2008| Later on, in the above mentioned Writ Petition the
convict-appellant Gulshan Ara Begum filed an application to
submit further statement of assets owned by Haji Md. Salim as
per the notice dated 18.02.2007 issued by the #AIfs wa= Jfra
which was also accepted by the 7AIfs #aq Sh=H upon the direction
of the High Court Division.

6. On receipt of the above statement of assets, the Falfe w=q =
lodged the First Information Report with the Lalbagh Police
Station being No. 46 on 24.09.2007 against the appellants,
namely, (1) Haji Md. Salim and also (2) Mrs. Gulshan Ara

Begum alleging that Haji Md. Salim has committed offences
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under sections 26(2) and 27(1) of the =2, 2008 along with rule
s¢(F)(¢) of the w=eal el [fa=ieT, 2004 as well as under section
109 of the Penal Code for acquiring and owning properties
amounting to Tk. 14,65,62,503 (fourteen crores 65 lacs sixty two
thousands five hundreds and three) and Gulshan Ara Begum for
aidding and abetting to her husband which were acquired by
dishonest means and are disproportionate to known-sources of
income and also for concealing the wealth amounting to Tk.
8,70,09,758 (eight crores seventy lacs nine thousands seven
hundred and fifty eight). The Commission thereafter
recommended for further investigation and to take action against
the present appellants after providing the required approval from
the Commission. The said FIR contains properties having
structures both at Dhaka and Narayangon; and moveable
properties including trucks, shares and other vehicles in the name
of Haji Md. Salim himself along with in the name of his wife and
in the name of his 3 (three) sons.

7. After investigation by the #Aifs ws= Jf=H it issued a sanction
letter being Memo No. 454675 dated 30.03.2008 for undertaking
investigation into the allegations made in the FIR and thereby

submitting the charge sheet No. 14 dated 22.04.2008 making
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allegations against Haji Md. Salim, Ex-M.P. son of late Chan Mia
Sarder, House No. 25, Barakatara, Debi Das Ghat Lane, Lalbagh,
Dhaka and also Flat No. C/2, House No. 27, Road No. 126 and
130, Gulshan-1, Dhaka as the accused No. 1. Haji Md. Salim and
the accused No. 2. Mrs. Gulshan Ara Begum wife of Haji Md.
Salim of the above mentioned address.

8. On receipt of the above charge sheet the charge was framed by
the learned Special Judge, Special Judge Court No. 07, Dhaka on
22.04.2008 in absence of the convict-appellants as none of them
appeared in the trial Court. The learned Special Judge, Special
Judge Court No. 07, Dhaka, thereafter, recorded the deposition of
the prosecution witnesses. The prosecution adduced as many as
20 PWs.

9. P.W. 1, Mohd. Mahabubul Alam, deposed in the Court that he
was the informant of this case and the accused Haji Md. Salim
was Ex-M.P. and his wife Mrs. Gulshan Ara Begum and other
members of his family acquired huge properties and assets
beyond their legal known-sources of income, as such, a notice
was issued under section 26(1) of the Ain, 2004 being Memo No.
TMF/90-2009(T3-2)/0qy ©IfFL: dbr/od/2004 22 and Mrs. Gulshan

Ara Begum submitted a wealth statement on 27.03.2007 on
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behalf of her husband Haji Md. Salim pursuant to the direction of
the High Court in a Writ Petition which was accepted by the
Anti-Corruption Commission. Not being satisfied with the said
statement, the Anti-Corruption Commission given a sanction
letter to prepare a report his properties. Accordingly, he submitted
a report on 11.04.2007 accusing Haji Md. Salim and his wife (the
present convict-appellants) for owning and possessing the
properties amounting to Tk. 59,37,26,132/- (fifty nine crores
thirty seven lacs twenty six thousands one hundred and thirty
two). In the charge sheet he particularly noted that the statement
submitted by the accused persons mentioned that in the wealth
statement they did not mention about landed property in the
District of Narayangonj, Fatullah which they acquired on
22.02.2000 by deed No. 761 amounting to Tk. 70,000/~ (seventy
thousands) measuring 0490 aujutangsha (S/gei*) he concealed in
the wealth statement along with other movable and immovable
properties without mentioning any legal sources of income in
purchasing the above huge properties and he exhibited as
exhibits- 4, 4/1 and exhibits- 5/1 and 6/1. The said prosecution
witness was not cross-examined as the present convict-appellants

as the accused were absconding.
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10. P.W. 2, Nobo Joti Khisha (73 ceifs 1), deposed on behalf of
the prosecution that he was performing his duties as In-Charge of
the Officer-In-Charge on 07.02.2007 at Lalbagh Police Station.
He also deposed that on 24.09.2007 Mohd. Mahabubul Alam, the
Assistant Director, FaIf® WS S, 24 FEe™ submitted a First
Information Report being exhibit- 7 and the charge sheet No. 46
dated 24.09.2007 being exhibit- 7/1.

11. P.W. 3, Md. A. K. M. Sohrawardi, Sub-Divisional Engineer,
Azimpur, Public Works Sub-Division (s€7¢ To-fRei)- 1,
Lalbagh, Dhaka deposed in the Court that he evaluated 6 (six)
properties owned by Haji Md. Salim on 21.04.2007, 22.04.2007
and 23.04.2007 along with his another colleague Md. Abdus
Sabur Khan and also was present Md. Lutfor Rahma on behalf of
owner Haji Md. Salim exhibit- 11/1. He was not cross-examined.

12. P.W. 4, Md. Rawshan Habib, as the Executive Engineer,
Azimpur, Public Works Division, Dhaka deposed that upon the
request of 7@< his Subordinate Engineer submitted a valuation
report upon his direction on 29.04.2007 as exhibits- 9 and 9/1.

13. P.W. 5, Md. Kaikobad, Sub-Divisional Engineer, Public Works
E. M. Sub-Division- 8, Paltan, Dhaka deposed that on

21.04.2007- 23.04.2007 he assessed the electric materials in the
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houses and plots owned by the accused and submitted the same to
the Executive Engineer as exhibit- 8/2. He was not cross-
examined.

14. P.W. 6, Abdur Razzak Khan, Executive Engineer, Public Works
E/M Division- 4, Segunbagicha, Ramna, Dhaka deposed in Court
in support of the prosecution case for evaluating the properties
mentioned in the asset statements of the accused and submitted
the said above report to the AIs w=¥ IH=F on 14.01.2008
exhibits- 10 and 10/1.

15. P.W. 7, Md. Abul Bashar Khan, Executive Engineer, Azimpur,
Public Works Department, New Market, Dhaka deposed in Court
in support of the prosecution that for evaluating the properties
mentioned in the assets statement of the accused and submitted
the said report to the 7t wxw M on 15.01.2008 exhibits- 11
and 11/1.

16. P.W. 8, Md. Abul Hamid Hawlader, District Registrar, Dhaka
deposed in Court that he collected information from the record
room of the registry office regarding 18 (eighteen) deeds and
submitted the said report to the 7Aite ws FHA, exhibits- 12 and

12/1.
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17. P.W. 9, Bhobotosh Bhowmik, Sub-Registrar, Record Room,
Tejgaon, Dhaka deposed that he prepared a list of 18 (eighteen)
deeds on 21.11.2007 and submitted these to the District Registrar,
Dhaka exhibit- 13/1.

18. P.W. 10, Md. Monirul Islam Khan, the Upper Assistant (S%
we@i), BRTA, Circle (South) Keranigonj, Dhaka deposed as per
the direction of the Anti-Corruption Commission and he
evaluated the documents of 12 (twelve) Trucks which were seized
and later on given by way of jimma (&) being exhibit- 14/15.
He was not also cross-examined.

19. P.W. 11, Deb Broto Mistry, the Police Inspector, BRTA, Circle
(South) Keranigonj, Dhaka deposed that on 29.11.2007 he
submitted a report to the ¥Aits waw Fh4 regarding 12 (twelve)
trucks and he also signed in the seizure list as exhibit- 14/1 and
14/2.

20. PW. 12, Md. Mohsin Ali, District Registrar, Narayangonj
deposed in the Court that he collected a report as to 7 (seven)
deeds and he forwarded a report to the #AIfs W= I on
27.11.2007 being exhibits- 16 and 16/1 and exhibit- 17 as the

forwarding letter.

Mossaddek, BO



21.P.W. 13, Arif Masud Chowdhury, the General Manager
(Marketing), Sonar Tori Tower, Sonargaon Road, Dhaka deposed
that Haji Md. Salim purchased cars in his name and his wife’s
name to repay in installments and he submitted the reports
thereabout on 21.11.2007, exhibits 18, 18/1, 19 and 19/1.

22. P.W. 14, Md. Golam Kabir, Deputy Commissioner, Income Tax
Department, Dhaka deposed that on 06.12.2007 he seized the
Income Tax File of Mrs. Gulshan Ara Begum and took into
custody of the file being TIN No. 002-100-1889, Company
Circle- 21 exhibit- 20. He took custody of the said file exhibit-
21. He was not cross-examined.

23.P.W. 15, Md. Aman Ullah, Upper Assistant (E%¥ J2F),
Income Tax Department, Kar Anchal (F9 9i%)- 7, Dhaka
deposed in Court in support of the prosecution case that on
06.12.2007 he seized the Income Tax File of Mrs. Gulshan Ara
Begum and also given under custody of her which has been
marked as exhibits- 20/2 and 21/1.

24.P.W. 16, Abdullah Al Arif, the Deputy Income Tax
Commissioner, Head Office, Large Taxpayer Unit, Dhaka
deposed in support of the prosecution that on 11.12.2007 he

seized the Income Tax File of Haji Md. Salim and took into his
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custody of the file as exhibit 22 and submitted the said report to
the Court being TIN No. 072-100-4546.

25.P.W. 17, Md. Aminul Hoque, Upper Assistant (S® J2F),
Large Taxpayer Unit, Segunbagicha, Dhaka deposed that on
11.12.2007 the 7ifs wa Ff3= seized the Income Tax File of Haji
Md. Salim and handed over it as jimma (f&=). 1 signed
jobdonama (&™) and jimmanama (f&==r=1). These were my
signatures as exhibits- 22/2 and 23/2. He was not also examined.

26. P.W. 18, Md. Siddiqur Rahman, Upper Assistant (%= J2F),
BRTA, North Circle, Mirpur, Dhaka deposed that he took all the
relevant documents regarding 5 (five) cars of Haji Md. Salim and
presented the said documents to the Officer of the Anti-
Corruption Commission, namely, Md. Abu Sayed on 10.12.2007
which was seized by him and given under custody of that
documents to the present PW which have been marked as exhibit-
24/1 and jimmanama (&) as exhibit- 25.

27.P.W. 19, A. S. M. Wazed Hossain, Inspector of Vehicles, BRTA
(North), Mirpur, Dhaka deposed that he took the documents
under his custody regarding 5 (five) cars of the accused but that
cars given his custody on 10.12.2007. He signed his jobdonama

(e=rsT) and custodynama (f&=1=1sT) as exhibits- 24/2 and 25/2.
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28. P.W. 20, Md. Abu Syed, the Deputy Director, Anti-Corruption
Commission, Head Office, Dhaka deposed that he took charge for
investigation on 29.10.2007 which exhibited as exhibit- 26/1. He
also deposed that after obtaining the statement of assets submitted
by Haji Md. Salim and his wife Mrs. Gulshan Ara Begum on
27.03.2007 claiming to have owned moveable and immovable
properties amounting to Tk. 67,43,96,742/- (taka sixty seven
crores forty three lacs ninety six thousands seven hundreds and
forty two) and thereafter also submitting another statement of
assets pursuant to the direction of the High Court Division under
Writ Jurisdiction submitted a supplementary wealth statement for
owning and possessing further amount of Tk. 78,52,500/- (taka
seventy eight lacs fifty two thousands and five hundreds).
Accordingly, both of them had a property valued at Tk.
68,22,49,242/- (sixty eight crores twenty two lacs forty nine
thousands two hundreds and forty two). He also deposed after
investigation he found that the accused Haji Md. Salim and his
wife Mrs. Gulshan Ara Begum by giving the above 2 (two)
statements concealed the assets and wealth both moveable and

immovable properties amounting to Tk. 10,04,13,935/- (ten
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crores four lacs thirteen thousands nine hundreds and thirty five)
which are as follows:

(3) 3¢, TS FHA, A, TP IS I-W 3,b5, So,bbr3/-

(2) /R, =T Foa1, T, TIFT AT W Lo, dR,¢br¢/- BIF ClI2[F FE|

(©) b, (M WG (T, TR, BIFl A W b,8€,00¢/- BIFE ™ A7
FE|

(8) Sb/2, SANIWGIEN, (@O, TIFl AET AW 9,¢9,09,0¢8/- BIFR FHWA
O (N FCA |

(@) b/, BT, T, BIF] AE AW R,59,950/- BIF CNoF IR |

(b) 2 T *Ewi 7l @@, @A, T A6 T/M 3,¢0,¢9,889/- I Ao
FEA |

(9) e wifEN 7m RAAdice vo T TNCE Ty FeACRs dq, *=eml iz
(7T, BIFT AFTE SR 90 ©R 39/05/2000 T TIPS O R,0:0,0%%/-
BIFR O (1o IR

(b)) G (Wig G q 6 Afere oo @age @i T b,u8,0by/- BIFR &N M
TR SE0 S T A OAT (N FCEA | W 72 IAGCT 98, ©iL
¢/5/03, VOV, BIR J0/5/sb, bR, Bk ¥/8/50, 0808, TR 8/53/6),
S, B Y/5/58, A0, BIR 9/3/58, 8583, IR /v /55|

(5) TG (g EITN { Gt I €,2¢,000/- BT (121 TR |

(30) TG @Iz e @3 F Nt wemie @t @@ ;G M- {1 Q, A8 R Q4
@T M- S 8 Yoo, WHF >, TIFRE TN (e ANAE To0
©,99,000/- B (N21F FE|

(3) & e & ¢ fo7 e e @ whE 1@ @ge s e 1w
€0,38,@95/- BIF! (N7 B, Wi ofe] IAEFE WY, Ol Wr/9/sb,
b8, OIR R¢/€/Sb, &Y, Ok R3/3/2000, DR, O $8/5/2000 |

() & @i CIferewd & 32 5 G I/W 8u,b0,000/- BIF/F T I @R
T (N9 FRAMCE | @ 79 FIFF FINGAG &% 41 2332
GIF 72 T (TGI-5-35-3390,
B 2 BI (NGI-5-55-5354,
BI% 72 BI (NG1-5-55- 5350,
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~17=

BIF R OIS (NCGI-5-55-20%%,
BT 7R BT (TEI-5-35-533B,
BT 7R BT (TEI-5-35-20Ub,
GI% R BIS] (NGI-5-55-13 90,
B 2 BIl (NG1-5-55-359),
TS 72 BIF! (WGI-5-0%-0%000,
GI 7R BIPI-H-8 90,
ST T2 OIS (NGI-5-02-0L3p,
BT T T (NGI-5-005Y |
(39) SR @ T S/ @@ Ss © B Giewd e s 15 S /1 s
09,85, 90¢/- BIFE ©F (N I AT 7
DI (NGI-5-58-3588,
TIFl (TGI-5-1dD8¢,
BI! (TCGI-5-53-8@8)
T @B N T T 50,08,59,59¢/- BT T& RN TR w2 TR
5,912, @9, 99 09%-300-8¢8Y AAFIE M T
200v-2009 ?R@ SRR ARAA- 23,92,53,b:89/-
OISR WEW  9,0%,00,EY/-
ALY RO 3¢,89,%b,05b/-

29. He also deposed that the convict-appellant earned huge amount
of money and assets by both of them which were disproportionate
to their known-sources of income, as such, he obtained the
sanction letter being Memo No. 2675 dated 30.03.2008 from the
vAife wae FHe to submit charge sheet being No. 127 dated
01.04.2007 under sections 26 and 27 of the =12+, 008 and also
under section 109 of the Penal Code which has been exhibited as

exhibit- 27(1) and the statement of wealth submitted by the
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accused Mrs. Gulshan Ara Begum which exhibited as exhibits-
28 and 21.

30. On the basis of the above prosecution witnesses no one were
cross-examined as the present convict-appellants were remained
absconding and the learned Special Judge, Special Judge Court
No. 07, Dhaka passed the impugned Judgment and Order on
27.04.2008 convicting the convict-appellant Haji Md. Salim in
the Special Case No. 07 of 2008 arising out of Lalbagh (DMP)
Police Station Case No. 46(9)2007 under sections 26(2) of the
vAIfe A FH# W12F, 2008 and sentencing him to suffer rigorous
imprisonment 3 (three) years and to pay fine. The same learned
Special Judge also convicted the appellant Haji Md. Salim by the
said impugned judgment under section 27(1) of the #Aifs W=
S =12, 2008 and sentenced him to suffer 10 (ten) years
rigorous imprisonment with fine of Tk. 10,00,000/- (ten lacs), in
default, to suffer another 1 (one) year rigorous imprisonment. The
learned Special Judge also convicted Mrs. Gulshan Ara Begum
wife of Haji Md. Salim by the same Judgment and Order under
section 109 of the Penal Code and sentenced her to suffer 3
(three) years rigorous imprisonment with fine of Tk. 1,00,000/-

(one lacs), in default, to suffer 6 (six) months rigorous
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imprisonment (both were absconding) for aidding or abating her
husband for acquiring the properties/ wealth which are
disproportionate to the known-sources of income. The learned
Judge also directed to confiscate all the immovable and moveable
properties owned and possessed by both the convict-appellants in
favour of the State.

31. During hearing of these appeals the learned Advocate for the
appellants and the learned Advocate for the #Aifs #= FH=H and
the learned Deputy Attorney General with both Assistant
Attorney General for the State make their several submissions.

32. Mr. Abdul Baset Majumder, the learned Senior Counsel,
appearing along with the learned Advocate Mr. M. Sayed Ahmed,
submits that during the time of issuance of the notice on
18.02.2007 there was a mistake committed by the AT W =
as the Secretary of the Commission served this notice upon the
convict-appellant Haji Md. Salim which is not a notice in the eye
of law.

33. He further submits that the case has been initiated by the
commission for offences which are indefinite and unspecified
from the plain reading of the FIR, the charge sheet and from the

judgment and order it appears that the appellant was convicted for

Mossaddek, BO



alleged acquisition of the property acquired before 9" May, 2004
but the appellant has been convicted for alleged offences under
sections 26(2) and 27(1) of the said Act of 2004 which was not in
force at the relevant time of the commission of the offences i.e.
before 09.05.2004 which is in violation of Article 35(1) of the
Constitution, as such, the ordedr of conviction, sentence, fine and
confiscation for alleged acquisition of property before 9" May,
2004 are hit by Article 35(1) of the Constitution, as such, the
same is liable to be set aside.

34. He also submits that the Court convicted and sentenced the
appellant illegally and unlawfully by way of shifting the onus of
proof from prosecution to the accused requiring the appellant to
prove his innocence by way of proving his properties to have
been acquired lawfully but releasing the prosecution from all sort
of burden of proof without considering that the prosecution must
prove the receipt of a notice by the appellant Haji Md. Salim (as
an accused) for convicting under section 26 of the Ain, 2004, in
fact, Haji Md. Salim never received the notice and section 27(2)
of the said Act, 2004 imposes an initial burden of proof upon the
prosecution to prove that the appellant or any other person on

behalf of the appellant is in possession or acquired properties are
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disproportionate to the known source of income of the appellant
which burden the prosecution utterly failed to discharge by way
of adducing any legal evidence, whatsoever, the said conviction
and sentence against the appellants are liable to be set aside.

35. He also submits that the prosecution submitted price evaluation
of property of the appellant without any authentic evidence as to
their correctness of valuation, whereas for a criminal proceeding
it 1s must that no person shall be convicted on surmise and
conjecture and therefore in absence of any concrete evidence that
the appellant actually invested a certain amount of money mere
unauthenticated evaluation of property which cannot be a basis
for holding that the said amount was presumed to have invested
by the appellant from any illegal means of earnings.

36. He next submits that the Special Judge, Special Judge Court No.
07, Dhaka took cognizance of the said case against the appellant
without prior sanction of the Anti-Corruption Commission which
is a clear violation of section 32(1) of the Anti-Corruption
Commission Act, 2004 read with Rule 13(2) of the Anti-
Corruption Commission Rules, 2007, as such, the entire

proceeding is without jurisdiction and violated the relevant laws,
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therefore, the judgment and order of conviction and sentence in
the said case 1s unlawful.

37. He finally submits that the judgment and order of conviction and
sentence in the said case being passed without any sanction of the
said commission is liable to be set aside since for initiating the
said case for filing charge sheet, especially, for taking cognizance
of the said case the Commission has to issue sanctions
considering the existence of sufficient incriminating evidence
justly and fairly before issuance of a sanction letter by the
Commission which is sine qua non, as such, the judgment and
order of conviction, sentence and fine in the said case is liable to
be set aside.

38. Both the appeals have been opposed by the respondent No. 2- the
vAits W =4 and the respondent No. 1- the State.

39. Mr. Md. Khurshid Alam Khan, the learned Advocate appearing
on behalf of the respondent No. 2- the %#ife wa= FHF submits
that upon obtaining some specific allegations the Commission
made an inquiry and issued a notice upon the present convict-
appellants under section 26(1) for submitting a statement as to the
wealth owned, possessed and enjoyed by the appellants but the

appellants failed to submit the wealth statement within the
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stipulated period of time, nevertheless, by filing a Writ Petition
the appellant Mrs. Gulshan Ara Begum submitted a statement of
assets after 40 (forty) days of the stipulated period time which
was accepted by the Commission, however, another notice was
published in the Gazette Notification being the Gazette
Notification dated 10.04.2008 under the provision of ¥(54) of the
Criminal Law Amendment Act, 1958 upon the absconding
appellants to appear in the Court, as such, no question arises as to
service of notice upon the convict-appellants.

40. The learned Advocate further submits that the case i.e. First
Information Report was lodged with Lalbagh Police Station,
Dhaka and investigation was undertaken by the Commission
which found some true allegations of owning, possessing and
acquiring huge number of land and property both the moveable
and immovable amounting to Tk. 67,43,96,742/- (sixty seven
crores forty three lacs ninety six thousands seven hundreds and
forty two) in his own names and in the names of the convict-
appellant Mrs. Gulshan Ara Begum and their 2 (two) sons which
were disproportionate to their known-sources of income,
therefore, the learned Special Judge, Special Judge Court No. 07,

Dhaka as the trial Court passed the impugned Judgment and
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Order convicting and sentencing the appellant under section 27 of
the 7Afs waw FHeE =3q, w08 for 10 (ten) years rigorous
imprisonment to the convict-appellant Haji Md. Salim and also
convicting and sentencing to the convict-appellant Mrs. Gulshan
Ara Begum (now deceased) for aidding and abetting by owning
and possessing disproportionate known-sources of income under
section 109 of the Penal Code on the basis of the prosecution
witnesses and other relevant documents adduced and produced by
the parties, as such, no interference from this Court is called for.
He therefore prayed to dismiss the appeals filed by the Haji Md.
Salim and another in order to undergo the remaining entire period
of sentence as per the impugned Judgment and Order under the
provision of law.

41. The learned Advocate for the %aif® wx« Ff* also submits that
the convict-appellant Mrs. Gulshan Ara Begum died after passing
the Judgment and Order by the Appellant Division and before
hearing of her appeal afresh but she died on 30.11.2020, as such,
the appeal against her has been abated under section 431of the
Code of Criminal Procedure, however, the asset-properties both

moveable and immovable which she owned shall remain to be

Mossaddek, BO



confiscated as per the impugned Judgment and Order passed by
the learned Special Judge, Special Judge Court No. 07, Dhaka.
42. The learned Advocate lastly submits that the gaIfs #= FHH =&,
X008 was remained operative during the issuance of the notice
under section 26(2) of the 7AIfs waw FHHH W2, 008 and trial of
the case against the present convict-appellants, even though, the
Commission was not operative at the time of issuance of notice
but under the provisions of law pursuant to ex-post facto approval
of the law made the Commission operative during the relevant
period of time. In this regard, he has referred the decision of the
case of Moudud Ahmed and others vs State reported in 68 DLR

(AD) (2016) page 139 para 60 as follows:

“60. This Division having considered the facts and
circumstances of the case rightly dismissed the Criminal
Petition for Leave to Appeal No. 398 of 2009 on merit by
the impugned judgment and order. In the instant case
relevant issues on point of law were in respect of sanction
by the Commission pursuant to section 32 of the ACC Act
read with sub-rule (1) of rule 13, sub-rule (4) and sub-rule
(7) of rule 15 of the Rules and the order/notice dated
18.02.2007 under the provisions of section 26 read with
section 18 of the ACC Act which was served upon the
respondent No. 1 on 20.02.2007. This Division rightly
observed that the High Court Division erred in law in
holding that the learned Special Judge committed illegality
in taking cognizance of the offence without sanction from
the Commission purportedly under section 32(1) of the
ACC Act and that requirement of sub-section (1) of
section 32 was complied with when the charge sheet was
submitted along with a copy of the sanction letter from the
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Commission to the concerned Court. As per provision of
law, only one sanction will be required under section 32 of
the un-amended Act or the amended Act. In that view of
the matter no illegality was committed by the learned
Metropolitan Special Judge in taking cognizance of the
case. At the time of hearing of the Criminal Petition for
Leave to Appeal No. 398 of 2009 the learned Advocate for
the Anti-Corruption Commission could not make correct
submissions in assisting this Division regarding the true
scope and import of section 26 read with section 18(2) of
the Act and as a result an error of law crept in formulating
the opinion by this Division while disposing of the leave
petition with the above observations on misconceived
view of law as reported in 62 DLR (AD) 290 and 297
paragraphs 42 (partly) and 43. The aforesaid observations
of this Division are not tenable in law because sub-section
(2) of section 18 of the Act in unequivocal terms made it
abundantly clear that the Commission can accord ex-post
facto approval pursuant to the amending Ordinance No.
VII of 2007. In disposing the leave petition, if the opinion
formed by this Division on the effect of the ex-post facto
amending Ordinance No. VII of 2007 is treated to be
correct, then it would amount to declaring the law wultra
vires or repeal of the law, section 18(2), without
examining the vires of the law by a competent Court. We
are of the view that declaring a law ultra vires or striking
down a law or treating a law to be repealed or nullity
without having assailed the vires of the law would
tantamount to legislation by the Court which is unknown
to our jurisprudence.”

43. Mr. Md. Asaduzzaman Monir, the learned Deputy Attorney
General, appearing along with the learned Assistant attorney
General Mrs. Tamanna Ferdous and the learned Assistant
Attorney General Mrs. Sathi Shahjahan, appearing on behalf of
the respondent No. 1- the State submits that there are precise and

un-doubted evidences adduced and produced by the wdifs s
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st and could successfully prove the guilt of the appellants in
the trial Court under sections 26 and 27 of the aif® waq S
o129, 008 and also under section 109 of the Penal Code. The
learned Deputy Attorney General, therefore, adopted the
submissions made by the learned Advocate of the Anti-
Corruption Commission.

44. After considering the above submissions made by the learned
Advocates appearing for the respective parties and also
considering both the petition of appeals preferred by the present
convict-appellants by way of 2 (two) appeals, in particular, the
impugned Judgment and Order passed by the learned Special
Judge, Special Judge Court No. 7, Dhaka as the trial Court and
also considering the huge volume of Lower Court Records and
the Paper Books with Additional Paper Books submitted by the
parties, it appears to us that there was a gaife ws= 33« during the
period of proclamation of emergency on 11.01.2007 and an
authority started to take actions against several persons including
the present convict-appellants upon a preliminary inquiry made
by the Commission found some allegations. The commission
thereafter issued an Order (notice) on 18.02.2007 under section

26(2) of the Aifs = Ff¥ =2H, 2008 upon the present convict-
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appellant Haji Md. Salim to submit a wealth statement but the
convict-appellant Haji Md. Salim and his wife Mrs. Gulshan Ara
Begum (now deceased) failed to submit any statement within the
stipulated period of 72 (seventy two) hours as they were absent at
their last known addresses. However, the convict-appellants
approached the Writ Jurisdiction of the High Court Division
under Article 102 of the Constitution seeking a Rule and
Direction by filing the Writ Petition No. 2011 of 2007 to permit
them to submit wealth statement beyond the time stipulated under

the notice of the FAIf® 7= Ff=|

45. Upon the above legal and factual aspects, we have carefully
examined the depositions of the P.Ws. and exhibits as well as the
impugned Judgment and Order passed on 27.04.2008 by the
learned Special Judge, Special Judge Court No. 07, Dhaka. We
have also considered the Petition of Appeal preferred by Haji Md.
Salim under section 10 of the Criminal Law Amendment Act,
1958. We found that there are some specific allegations against
the present convict-appellants for acquiring properties beyond
their known-sources of income. We, particularly, carefully
examined the wealth statement submitted by the convict-appellant
Mrs. Gulshan Ara Begum on behalf of the convict-appellant Haji
Md. Salim containing the following assets both moveable and

immovable which reads as follows:
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which have claimed to have been owned/ possessed/ used and

consumed by Haji Md. Salim, the convict-appellant in the

Criminal Appeal No. 3537 of 2009.

46. We have also carefully examined the properties owned, used and

possessed by the appellant in the Criminal Appeal No. 4282 of

2013 which reads as follows:
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47. We are inclined to make part of this Judgment, the above list of

moveable and immovable properties

per their wealth statements because

volume of assets described in the

stating any legal sources of income

owned by the appellants as

we have noticed the huge

above statements without

might be sufficient for an

offence (our decision is in later part of this judgment), therefore,

any property at Fatullah, Narayanganj is mistakenly not in the list
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would not make any difference to the principal offences
committed under the =24, 008

48. The above huge numbers of land and other properties owned by
both the appellants created sufficient reasons for serving a notice
under section 26(1) and (2) of the FI® wa= FHH SN2, 2008

49.Upon perusal of the law itself and the notice issued by the FAife
wa S on 18.02.2007 giving time of 72 (seventy two) hours to
submit a statement of wealth but the present convict-appellant
failed to submit any statement within the said stipulated period of
time.

50.Analysis and_application_of and finding on Section 26(1) and

(2) of the Ff® w37 FR*T W37, 008:

Upon analysis of law itself of section 26 of the 7AIfs wxw
g, 008 it appears to us that there are different kinds of
scenarios contain under sub-sections (1) and (2). Section 26(1) of
the wAIfe W= S =ZA, 008 provides an authority to the
Commission to pass an order in writing directing any person
upon obtaining information or conducting an inquiry that he or
she i1s owning and possessing property disproportionate to his

legal source of income.
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51. In the instant appeals, we have seen that an Order by way of
notice was issued. Section 26(2) of the 7l AT FHA =3, 2008
provides two alternative situations in sub-sections (a) and (b).
Section 26(2)(a) allows to impose punishment of 3 (three) years
imprisonment and fine or both if any person fails to submit a
statement of wealth upon receipt of an Order (Notice).

52. In the instant appeal preferred by Haji Md. Salim, the admitted
position was that he did not receive the notice dated 18.02.2007
but the prosecution claimed that his wife received the notice,
however, the prosecution was under an obligation to substantive
such claim, which is absent in this case, thus, the prosecution
failed to adduce any evidence to prove any receipt thereof. In
such event, imprisonment for 3 (three) years cannot be imposed,
even if the appellant Haji Md. Salim failed to submit a wealth
statement within 72 (seventy two) hours in the notice dated
18.02.2007 because a receipt of the Order (Notice) is a
precondition. The alternative provision of section 26(2)(a) of the
VAT Wl S 12H, 2008 is that if any person submits a written
wealth statement which must be sufficient to be considered false
or baseless. Here, again 3 (three) years imprisonment could not

be imposed where admittedly notice was not received and no
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submission of a wealth statement within 72 (seventy two) hours
of the notice period, as such, no question arises as to false or
baseless wealth statement.

53. Having considered the above aspects of law, a question would
certainly arise as to that if the notice dated 18.02.2007 was not
received how Mrs. Gulshan Ara Begum filed the Writ Petition
No. 2011 of 2007 impugning the said notice issued under sections
18 and 26(1) of the 7t ws= Ff=H =2H, 2008 and under Rules
15(Gha)(1) and 15(Cha)(2) of the Emergency Power Rules,
2007? To answer of this question, we have carefully examined
the relevant laws, including, Article 102 of the Constitution of
Bangladesh. We consider that when a person takes shelter of the
High Court Division of the Supreme Court of Bangladesh by
invoking constitutional rights under Article 35(4) of the
Constitution and the Writ Jurisdiction, rightly or wrongly,
entertained and passed a direction then the offences and
punishment thereof has been waived considering the prevailing
adverse situation causing serious hardship and harassment to so
many individual personnels, including Her Excellency the present
Prime Minister Sheikh Hasina, the beloved daughter of the Father

of the Nation Bangabandhu Sheikh Mujibur Rahman who
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eventually proved to be innocent. In the instant appeals, neither
the State nor the commission raised any question in the trial Court
as to how or when the notice came to the Writ Petitioner. None of
the PWs deposed thereabout, therefore, only an assumption of
main ingredient of section 26(2)(a) of the Ain, 2004 is not
admisable under the Evidence Act.

54. The settled principle in Criminal Jurisprudence is that two
primary elements of crime must be present for commission of an
offence, which are actus reus (act or state of affairs) and mens rea
(state of mind or guilty mind). A person can be convicted if the
prosecution can prove that (a) an act which is forbidden by any
criminal law has been caused by conduct and (b) that conduct was
accompanied by a guilty mind. The appeal in our hand by Haji
Md. Salim is connected with section 26 of the Aife wx S
wigs, w08 which makes a punishable criminal offence upon
passing an order in writing and receipt thereof (actus reus) and
intentionally fails to submit or submits a false statement (mens
rea). Section 26(2)(a) of the Aife waq FHHH WE, 008 contains
that “...incompliance with order mentioned under sub-section (1)
after receipt of the same ...,” accordingly, a cause of action of an

offence begins or arises from the date of receipt of the Order
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issued by way of notice by the Commission. Admittedly, Haji
Md. Salim never received the Order or Notice, therefore, non-
presence of one of the vital elements of a crime, being actus reus
which creats a cause of action, thus, no offence has been
committed as alleged and mentioned in the impugned judgment.

55. In view of the above analysis and application of section 26(1)
and (2) of the 4 wx= fH =ZF, 2008, now, we need to
examine the prosecution case and impugned Judgment and Order
dated 27.04.2008 passed by the learned Special Judge, Special
Judge Court No. 7, Dhaka.

56. We have carefully noticed that the prosecution failed to adduce
any P. W. to testify as to service of the required notice (the Order
of the Anti-Corruption Commission) upon the principal appellant
Haji Md. Salim. However, the prosecution produced the Gazette
Notification dated 10.04.2008 published under the Act, 1998 to
surrender or to be tried in absentia.

57. We consider that these Gazette Notification dated 10.04.2008
published under section 6(1A) of the Criminal Law Amendment
Act, 1958 cannot be a relevent substitute of a required notice

(order) to be issued by the Anti-Corruption Commission under
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section 26(2) of the AT Wi Ff*H =129, 2008 and it cannot be a
basis for imprisonment of 3 (three) years.

58. The learned Special Judge also failed to give any finding as to
service of notice upon the appellants which is a main requirement
of punishment under section 26 of the BAIfs 7= S =12, 008
Therefore, the trial Court misunderstood, misinterpreted and
failed to apply his judicial mind by imposing 3 (three) years
imprisonment to the appellant Haji Md. Salim, rather, he wrongly
mixed up the distinct and independent offences under sections 26
and 27 of the 7Aifs #sq Ff* =12F, 20081 In such point of view,
we find that the Special Judge committed an error by imposing 3
(three) years imprisonment to the appellant Haji Md. Salim, as
such, the impugned Judgment and Order so far it relates to
finding under section 26 of the Flf® Wi FHHM =ed, 008 is
hereby set aside except the Order of confiscation of the
properties. Accordingly, the Criminal Appeal No. 3537 of 2009
is allowed so far it relates to section 26 of the ¥If® waa F*a
13, 2008 |

59. In the result, the appellant Haji Md. Salim is acquitted from the
charges brought against him under section 26 of the gt @«

S ©12F, 0081 The impugned Judgment and Order so far it
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relates to punishment under section 26 of the Feif® W= S =12,
X008 for 3 (three) years imprisonment is hereby set aside. The
Criminal Appeal No. 3537 of 2009 is hereby allowed regarding
offence under section 26 of the =3+, 008 |

60. However, the respondent No. 1 (the State) is hereby directed to
confiscate the above mentioned movable, immovable and other
properties which are part of this appeal shall remain and vested
under the custody of the State and all the properties within the
custody of the wvalid personnel of the State including the
properties of the deceased convict-appellant Gulshan Ara Begum
until the steps taken by any claimant as per Rule St @3 Q-1
q, b G2 & O] W 7RIS Wl FfHF 191, 0041

61. Analysis and application of and finding on_the offence under

section 27 of the GI® 737 A7 W37, 3008/

The First Information Report and the charge sheet mentioned
above, brought the specific allegations against the convict-
appellant Haji Md. Salim under section 27 of the Faif® #=e Ff=
=g, w08 which is precisely the case of the Anti-Corruption
Commission and the State that he acquired properties both
moveable and immovable in his own name and in the names of

others by way of dishonest means and disproportionate to his

Mossaddek, BO



legal known-sources of income and he failed to give any legal
satisfactory explanation to defend himself by way of rebuttal for
owning and possessing such properties in the trial Court.

62. The allegations are that 86 landed properties along with
structures thereon in the name of the convict-appellant Haji Md.
Salim and 40 landed properties at Dhaka and Narayangonj along
with house constructed buildings in the name of Mrs. Gulshan
Ara Begum, the wife of Haji Md. Salim along with huge numbers
of movable properties valuing total amount of Tk. 67,43,96,742/-
(sixty seven crores forty three lacs ninety six thousands seven
hundreds and forty two).

63. It further appears that as per the direction of the Writ Jurisdiction
to accept the wealth statement to be submitted by the convict
Mrs. Gulshan Ara Begum on behalf of her husband Haji Md.
Salim and the Commission received and accepted the statements
of asset. On the basis of the said statements the learned trial Court
being the learned Special Judge, Special Judge Court No. 07,
Dhaka tried the case and convicted and sentenced as mentioned
above.

64. In view of the above factual and legal aspects of the Criminal

Appeal Nos. 3537 of 2009 and 4282 of 2013, this Court has to
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take a decision whether the learned Special Judge as the trial
Court made a lawful decision for convicting and sentencing the
convict-appellants within the framework of law.

65. Regarding the offence under section 27 of the At waw Ffw
=g+, Y008, we have carefully examined the wealth statements
submitted by the convict-appellant through invoking the Writ
Jurisdiction because of the prevailing situations after
proclamation of emergency, particularly, for Haji Md. Salim. In
any event, the statement was submitted and accepted by the
Commission and we have given details of the huge measurement
of land, to be précise 86 (eighty six) landed properties in the
name of Haji Md. Salim since 1991 without giving any
explanation or any information as to how he acquired those
properties in his name. A serious question arises what kind of
profession or legal income he was involved in since 1991 which
lawfully allowed him to acquire, own and possess those huge
properties described in earlier paragraphs as exhibits- 28 and
28(1). In such situation, a person requers to explain and state his
lawful profession and means of acquiring properties, otherwise,

law allows to presume unlawfull manner of acquiring.
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66. Before interpreting the provision of 27 of the Faife wse
wigs, 2008 we have to accept that the provisions contain in a
legislation. The term ‘legislation’ is derived from the latin words
‘legis’ meaning law and ‘/atum’ meaning to make, put or set by a
competent authority of the sovereign which is the Parliament of
Bangladesh by way of enacting law enforcable upon all citizens
of the country disregarding political position or social identity.
Now, we intend to interpretes 27 of the FIe walq FHHH =2, 008
literally because after plain reading of this law we do not find any
ambiguity therein. However, there are at least four Rules for
interpretation of statutes which are literal, golden rule, mischief
and purposive but we have found that the literal rule of
interpretaion is appropriate for section 27 of the gaife W S
wigs, 2008 for the reasons stated above. Under this rule a Judge
should look primarily to the words of legislation in order to
construe its meaning and should not look outside of legislation in
an attempt to find its meaning.

67. Having taken the above jurisprudential view and after carefully
reading section 27 of the ¥AITs W FHHA N2F, 008, it transpires
to us that an offence is committed if a person acquires any

property by dishonest means and disproportionate to his known-
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sources of income, a Court shall presume his guilt unless he
rebuts otherwise at the trial in a Court. In the present appeals
none of appellants attended in the trial Court to rebut the
allegations brought against the convict-appellants under section
27 of the FIfs wa= FHRMH =3+, 008 and section 109 of the Penal
Code, as such, the learned Special Judge, Special Judge Court
No. 07, Dhaka passed the impugned Judgment and Order on the
basis of the possession and ownership of the prperties as per the
statement supplied to the Anti-Corruption Commission without
explaining as to what were the legal sources of income for
acquiring such a huge number of properties mentioned in this
judgment, which are, 86 landed properties along with the
structures thereof in the name of the convicted appellant Haji Md.
Salim and 40 landed properties at Dhaka and Narayangon;j along
with houses and constructed buildings in the name of Mrs.
Gulshan Ara Begum, the wife of Haji Md. Salim.

68. We have also noticed that both of the convict-appellants have
more properties amounting to Tk. 20,00,000/- (twenty lacs),
vehicles and other moveable properties without mentioning any
where in the wealth statement as to the sources of income by

which they acquired and purchased by deeds exhibited by P. Ws.
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without contradicting or rebutting the allegations, therefore, it is
presumed that those were acquired by way of practicing
corruption or their illegal means in contravention to section 27 of
the AI® W I N2, 008 |

69. In this regard, a question may arise how we have acquitted the
appellant Hazi Md. Salim from the charge under section 26 of the
VAIfS we M W2q, 008 earlier when a statement of assets
becomes part of the offence under section 27 of the =2, 008
Regarding this regard, we are of the opinion that in the Criminal
Jurisprudence causation rule has an important roll in a criminal
case where presence of actus reus which means action or
ommission. The prosecution must prove chain of causation but if
chain is broken no accused can be found guilty. In the instant
appeal by Haji Md. Salim, we found the failure by the
prosecution to prove receipt of a required notice under section 26
of the e wx= W= =ZW, 2008 and consequent of failure to
comply thereon has broken the chain of causation by entertaining
and passing a direction by the Writ Jurisdiction under Articles
102 and 35(4) of the constitution of Bangladesh. On the other
hand, section 27 of the ¥Aifs wu« S =37, w08 creates an

indipendent, distinct and separate offence where any issuance or
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receipt of a notice is not required. Under section 27 of the Ain,
2004 if the commission has sufficient reason to believe as to
possession of any property disproportionate to his or her legally
known sources of income he or she shall be presumed to have
committed an offence, unless he or she can rebut in the trial
Court. The differences between sections 26 and 27 are that
section 26 requires (1) the Commission upon being satisfied might
pass an order for issuance of a notice to any person for
declaration of assets (i1) upon receipt of the said notice to submit
a true statement of assets and (ii1) if he fails or submits false
statement, 3 (three) years imprisonment shall be imposed.
Whereas section 27 requires that (i) any person possesses or owns
any movable or immovable property including cash money, (i1)
the property is acquired outside or disproportionate to any legal
sources of income, (iii) the person fails to defend himself in any
manner by way of rebuttal in Court, (iv) the court shall presume
the person’s guilt for acquiring property by dishonest means and
by practicing corruption, (v) the Court can impose maximum 10
(ten) years imprisonment and (vi) no notice is needed in this
section but only sufficient reason for forming a believe by the

Commission is needed beside the present appeals.
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THE COMMISSION’S ACTION AND INACTIONS:

70. We have cauciously noticed that the Commission still does
not have capacity or courage to form such kind of belief even
there are thousands of apparent corrupt persons possessing
properties and money, but hardly at its own initiatives, rather,
unfortunately still depends upon media coverages to form its
belief for taking action under sections 26 and 27 of the Ain, 2004.
We desire to see a Commission which must be effective and
active in finding out root of all corruptions within the holder of
constitutional post and non-constitutional ordinary servants of the
Republic. We consider that we are duty bound for eradicating
corruption from Bangladesh as per the directives of the Father of
the Nation Bangabandhu Sheikh Mujibur Rahman (3% R
Jferge s=20«) and also the commitments of the Hon’ble Prime
Minister Sheikh Hasina.

71. The settled principle of law laid down by our Apex Court in the
case of Moudud Ahmed and others -vs- State and another
reported in 68 DLR (AD) 2016, page- 118 is that section 27 of
the 7T W= S =2, 2008 is an independent and separate kind
of offence wihch is committed, as soon as, the prosecution can

prove and the trial Court finds that there are many moveable and
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immovable properties owned, possessed or acquired by way of
practicing dishonest and illegal means and those are
disproportionate to his known-sources of income. In this regard,
we consider that the phrase ‘“dishonest means and
disproportionate to his known-sources of income” is wisely,
carefully and spacificationlly drafted to mean any unlawful
means of earning money or property, such as, bribery, cheating,
practicing fraud, applying force or even at the cost of tears of
other persons (real owners), those properties would be considered
as dishonest and without any known-sources of income. The said
cited decision also contains the existence of the Commission at
the relevant time by Ex-Post Facto approval by amending the
Ordinance.

72. In this case, the convict-appellants failed to mention any valid
sources of income beginning earlier to the year of 1991 until the
statements of assets submitted in the year of 2007 in which the
convicts failed to mention any valid or legal source, such as, by
way of succession, by way of lawful purchase from any valid
source of income or acquiring properties by any other valid
means. For the above purpose, we have carefully noticed that the

convict-appellants given a huge volume of wealth statement
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without mentioning any where that how the above huge
properties were acquired, owned and enjoyed by both the convict-
appellants. Failure to make any statement as to any legal sources
made the appellants guilty for convicting offence under section
27 of the Ain, 2004.

73. In view of the above discussions, we found that the appellant
Haji Md. Salim has committed the offence under section 27 of the
=g+, Y008 and the appellant, the wife of Haji Md. Salim, namely,
Mrs. Gulshan Ara Begum has also committed offence under
section 109 of the Penal Code, because, we found presence of two
essential elements of crime, actus reus and means rea. Actus reus
is the action and conduct for acquiring such a huge properties by
both the appellants in a long course of time. Mens rea is that
dishonest means and illegal manner of income earned by
practicing corruption or illegally using power and deceptive
intention for acquiring those properties for himself and for his
wife. Section 27(2) of the 7Ifs 7= A =14, 008 has given an
authority to a Court to persue mens rea or guilty mind unless
rebutted by providing any valid sources of income. In the present
appeals, there was neither any rebuttal in the trial Court nor any

legal sources of income described in the wealth statements.
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Therefore, the learned Special Judge, Special Court No. 07,
Dhaka has rightly presumed that the appellants have acquired and
owned the above mentioned properties without any valid known-
sources of income.

74.In our opinion, the convict-appellant Haji Md. Salim has
lawfully and validly convicted by the learned trial Court to suffer
10 (ten) years rigorous imprisonment along with fine and order of
confiscation of all properties, as such, that the sentence is
sustainable under law, therefore, the Criminal Appeal No. 3537
of 2009 is hereby dismissed so far it relates to the offence under
section 27 of the 7l A= FH=H =12, 2008 and he must surrender
in the Court of the learned Special Judge, Special Judge Court
No. 07, Dhaka for suffering 10 (ten) years imprisonment and to
pay fine. The jimmanamas (f&=1413) in his favour are hereby
cancelled and all properties shall be confiscated and be vested to
the State.

75. Death of the appellant Mrs. Gulshan Ara Begum and
consequence thereof:
So far it relates to the offence under section 109 of the Penal
Code, the convict-appellant, Mrs. Gulshan Ara Begum, was

convicted for aidding and abetting the prinicipal offender who
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committed the offence under section 27 of the Ain, 2004 and she
was sentenced for 3 (three) years rigorous imprisonment with fine
of Tk. 1,00,000/- (one lac), in default, to suffer rigorous
imprisonment 6 (six) months rigorous imprisonment more. In the
Criminal Appeal No 4282 of 2013 filed by the convict-appellant
Gulshan Ara Begum, we have been informed that on 30.11.2020
she died during the pendency of the appeal. In this regard, we
consider that her appeal will be abated under section 431 of the
Code of Criminal Procedure, accordingly, the sentence of 3
(three) years imprisonment is hereby set aside.

76. Finding upon the confiscation of all properties of the deceased
appellants:
We have stated in the earlier paragraphs that all properties in the
statement of assets shall be confiscated in favour of the State after
cancelling the jimmanamas (f&=1==77). In the present given event,
a serious question would arise as to what will happen to the
properties mentioned above owned, possessed and acquired by
the appellant (now deceased) Mrs. Gulshan Ara Begum by
aidding and abetting the principal offender Haji Md. Salim who

has been convicted for an offence under section 27 of the 7AIf®
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Wi R W2, 008 upon which a confiscating order has been
passed in the impugned Judgment and Order.

77. In this regard, the learned Advocate for the appellants submits
that upon abatment of the appeal those properties would go to her
successors. On the other hand, the learned Advocate for the
respondent No. 2- the wAifs wwq FHE  (Anti-Corruption
Commission) submits that the properties will remain to be
confiscated in favour of the State.

78. In this regard, Rule > of the FaIfe W= M TR, 004 (Anti-
Corruption Commission Rules, 2007) made it clearly as to the
consequence of death of any convict-appellant during pendency

of the appeal which reads as follows:
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() AR TP S2RICER [REIER (@ SmieTs [y S

« Fffe #fE e Tife qremiien Frare Soare 23 srage
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() 92 s Sy R Arg) 652 A< 1 (@, /7 sb @
Ffefe AfAD e et FHHER ojfee @@ FE 1 T Foe
feifen 8 @e™E oRE Jorate TR SARpiTe (@ Sy
A T T & T ORI AFaP© N (@FFF© 741G FaLferwren
SIS 23CA |

(v) T7-Rfg (q) @3 ¢F@ T Gfex ToiR 9T =0 TG
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79. In view of the above provisions of law, the order of confiscation
shall remain operative, even after death of the any convict-
appellant. Now, the question would arise as to which Court will
have jurisdiction to exercise the provisions of law under Sub-Rule
3¢ of the BAIMS Wa I ™, wo04a (of the Anti-Corruption
Commission Rules, 2007).

80. In this regard, we consider that a Criminal Court can not have
any authority or jurisdiction to give any entitlement or right upon
any property because exercise of that power would be coram-
non-judice as per the meaning given in the Advance Law
Lexicon.

80. “Coram -non-judice as the phrase arises from Latin proverb.”

This phrase is particularly applied to the Court that devoid of

jurisdiction in the matter. In particular, the Advance Law Lexicon
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by P. Ram Nath Aiyar edited by Hon’ble Y. B. Chandrachur
and according to Webster Dictionary the coram-non-judice have
been given meaning that any matter before a Judge not competent
or without jurisdiction to deal with the matter. The argument
forwarded in favour of this Latin proverb that a Criminal Court
would be a coram-non-judice and will have no jurisdiction to
adjudicate as to who is the person entitled or released of the
property which was confiscated by a Criminal Court. In the
instant appeal, by the impugned judgment and order of the
properties of the convict-appellant Mrs. Gulshan Ara Begum
(now deceased) the properties were confiscated by a Criminal
Court but that Court would be coram-non-judice to decide any
entitlement of successor’s claim, if any.

81. Accordingly, any successor or any claimant must make a claim
in a competent Court by way of inheritance as per provision of
Rule Sy of the WAIf® Wi I W, woq (of the Anti-
Corruption Commission Rules, 2007). Any claimant must go to
the competent Civil Court who will have jurisdiction to deal with
the matters of succession, inheritance or claim or saham (3R¥)
upon the properties of the deceased Gulshan Ara Begum after

making the commission a necessary party in order to defend such
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claim. In failure of any such claim of right and title upon the
confiscated properties both moveable and immovable would
remain confiscated in favour of the State.

82. Our Observation Against Corruption:
Beside the above legal and factual aspects of these appeals, we
observe that corruption is a mental disease which can not be
curred by only corporal punishment but by identifying the areas
and individuals or group of individuals addicted, facilitated and
opportunistic to corruption and by listing their names, including
within the Commission and Judiciary by the commission as well
as by all heads of private and public offices and Courts for
sending them warning letter as soon as any person is detected and
disclosed. We know that it will be a difficult and risky task
because an honest person may fall prey of a corrupted person but
we have to start from somewhere to be a civilized and corruption
free nation.

83.In the word of Professor Sidgwick “In determining a nation’s
rank in political civilization, no test is more decisive then the
degree in which justice as defined by the law is actually realized
in its judicial administration.” We put the above statement of

Prof. Sidgwick as a part of our observation to assess ourselves as
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to the rank of our civilization. In addition to the above, the
modern States are ranked internationally as to degree of
corruption. We are ashamed of our rank because of some
corrupted persons who have managed to set themselves up in
every sector in disguise with mental illnesses. They are powerfull,
organized and syndicated, therefore, on the basis of seriousness,
arrogant and protracted offenders of corruption capital
punishment could be introduced.

84. Final findings of the appeals:

We are of the opinion that so far it relates to the conviction and
sentence under section 27(1) of the FAIf® waq I W2H, 2008 the
prosecution could successfully prove its case by adducing and
producing sufficient evidence as to acquiring huge measurement
of immovable properties of land and stuctures thereupon and
movable properties appropriately valued at Tk. 67,43,96,742-/
(sixty seven crore forty three lac ninety six thousand seven
hundred and forty two) which are disproportionate to legal
sources of income and/ or unlawful and dishonest means of
income by the convict-appellant Haji Md. Salim and the learned
trial Court committed no error of law and fact rather lawfully and

validly convicted the convict-appellant Haji Md. Salim for 10
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(ten) years rigorous imprisonment and also awarding fine of Tk.
10,00,000/- (ten lacs), in default, to suffer rigorous imprisonment
for 1 (one) year more, therefore, the appeal so far it relates to the
offence of the convict-appellant Haji Md. Salim under section
27(1) of the 7AIfs A3 = =127, 2008 is hereby dismissed and
his properties shall remain to be confiscated.

85. On the other hand, the convict-appellant Haji Md. Salim is
hereby acquitted from the charge under section 26(2) of the 7Ait®
Wi S W2, 2008 and the appeal so far it relates to the convict-
appellant Haji Md. Salim is hereby allowed, therefore, 3 (three)
years imprisonment is set-aside.

86. Accordingly, the impugned judgment and order dated 27.04.2008
passed by the learened Special Judge, Special Court No. 07,
Dhaka is hereby modified as per the above decisions.

87. The Criminal Appeal No. 4282 of 2013 preferred by the convict-
apppellant Mrs. Gulshan Ara Begum is abated due to her death.
88. The convict-appellant Haji Md. Salim son of late Chan Mia
Sarder in Criminal Appeal No. 3537 of 2009 is hereby directed to
surrender in the Court of the learned Special Judge, Special Judge
Court No. 07, Dhaka within 30 (thirty) days from the date of the

receipt of this Judgment and Order.
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89.The learned Special Judge, Special Judge Court No. 07, Dhaka is
hereby directed to withdraw the bail bond of the convict-appellant
Haji Md. Salim and to issue W/A if he fails to surrender within
the above stipulated period of time, in such, case to ensure his
arrest by issuing W/A and maintain the realization of fine of Tk.
10,00,000/- (ten lacs) within 30 (thirty) days from the date of the
receipt of this Judgment and Order.

90.The concerned section of this Court is hereby directed to send
down the Lower Court Records along with a copy of this
Judgment and Order to the learned Special Judge, Special Judge

Court No. 07, Dhaka to take necessary actions immediately.

A. K. M. Zahirul Huq. J:

I agree.
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