
IN THE SUPREME COURT OF BANGLADESH 
HIGH COURT DIVISION 

(CIVIL REVISIONAL JURISDICTION) 
 

Present: 
Mr. Justice Md. Moinul Islam Chowdhury 

 

  CIVIL REVISION NO. 3503 OF 2019 
   IN THE MATTER OF: 

An application under section 115(1) of the 
Code of Civil Procedure. 
(Against Decree) 

 -And- 
IN THE MATTER OF: 
Md. Ali Akbor 

--- Plaintiff-Respondent-Petitioner. 
-Versus- 

Moulovi Ali Ahammed being dead his legal 
heirs: 1-5 and another 

---Defendant-Appellant-Opposite Parties. 
 

Mr. Md. Oziullah, Senior Advocate with 
Mr. Md. Saifur Rahman, Advocate 

--- For the Plaintiff-Respondent-Petitioner. 
Mr. Md. Shahadat Tanveer Amin, Advocate 
---For the Defendant-Appellant-OP Nos. 1-6. 

   
Heard on: 24.08.2023, 27.08.2023, 
09.10.2023 and 16.10.2023.  

   Judgment on: 31.10.2023. 
 
 At the instance of the present plaintiff-respondent-

petitioner, Md. Ali Akbor, this Rule was issued upon a revisional 

application filed under section 115(1) of the Code of Civil 

Procedure calling upon the opposite parties to show cause as to 

why the impugned judgment and decree dated 21.05.2019 passed 

by the learned District Judge, Chandpur in the Title/Civil Appeal 
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No. 49 of 2001 allowing the appeal thereby reversing those dated 

08.04.2001 passed by the learned Assistant Judge, Kachua, 

Chandpur in the Title Suit No. 79 of 1998 should not be set 

aside.  

The relevant facts for disposal of this Rule, inter-alia, are 

that the present petitioner as the plaintiff filed the Other Class 

Suit No. 79 of 1998 for the specific performance of a contract in 

the court of the learned Assistant Judge, Kachua, Chandpur 

praying for that a contract dated 26.06.1993 to be performed by 

the present defendant of his part. The plaint contains that 

plaintiff and defendant No. 1 (now deceased) and his legal heirs 

were substituted to contest the Rule. The further facts are that the 

plaintiff and the defendant (now deceased) were full brothers and 

both of them inherited the property of their father including the 

present suit lands. The defendant was looking after the property 

owned by the petitioner as a borgadar (hNÑ¡c¡l). While the 

defendant wished to sell the entire scheduled property the 

plaintiff intended to buy the land by fixing the money at Tk. 

30,000-/ (Taka Thirty Thousand). For which the defendant (now 

deceased) received money at Tk. 4,000-/ + 3,000-/ = 7,000-/ 

(Taka Seven Thousand) and the defendant gave a money receipt 
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for Tk. 7,000-/ (Taka Seven Thousand) to the plaintiff. 

Thereafter, the plaintiff on 14.04.1995 and 13.04.1996 also paid 

Tk. 10,000-/ + 10,000-/ = 20,000/- (Taka Twenty Thousand) to 

the defendant No. 1 and fixed the date on 1m¡ ®~SÉùÉ for 

registration and rest Tk. 3,000/- (Taka Three Thousand) will be 

given on the same day but defendant No. 1 denied the execution 

of registration then the plaintiff instituted the suit for legal 

remedy.  

On the other hand, defendant No. 1 also purchased some 

land from his sister Nurjahan Begum by way of executing a 

Bainanama (h¡ue¡e¡j¡) and pursuant to the said Bainanam 

(h¡ue¡e¡j¡) the plaintiff registered his portion of land as well as the 

portion of the defendant by ignoring the right of the defendant. 

Regarding the said purchased property there was a dispute and 

the Other Class Suit No. 71 of 1997 was filed by the plaintiff and 

an appeal is pending now. The defendant further contended that 

there was no Bainanama executed on 26.06.11993 by him for 

selling the suit property measuring 36 decimals and the 

possession was never handed over to the plaintiff but the plaintiff 

by practicing fraud created the so-called Bainanama as there was 

no valid contract between the parties, as such, there was no 



 
 
 
 

4 

Mossaddek/BO 

contract and on the basis of which there was no performance 

from the said Bainanama by the defendant. 

Upon receipt of the said suit the learned Assistant Judge, 

Kachua, Chandpur heard the parties and examined the 

documents and oral evidence decreed the suit on 08.04.2001. 

Being aggrieved the present defendant (now deceased) preferred 

the Title/Civil Appeal No. 49 of 2001 without paying the 

adequate Court Fees and the learned trial court passed an order to 

pay the required Court Fees. In the matter of Court Fees, there 

was a last process of litigation up to the highest court of the 

Supreme Court and there was a delay in paying the required 

Court Fees and finally the required Court Fees were paid in the 

learned appellate court below who after hearing the partied and 

examining the materials on records allowed the appeal by his 

impugned judgment and decree dated 21.05.2019. Being 

aggrieved the present plaintiff-petitioner filed this Revisional 

Application under section 115(1) of the Code of Civil Procedure 

and this Rule was issued thereupon. 

Mr. Md. Oziullah, the learned Senior Advocate, appearing 

along with the learned filing Advocate, Mr. Md. Saifur Rahman 

for the plaintiff-petitioner, submits that admittedly the present 
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plaintiff and the defendant (now deceased) are full brothers and 

there was an offer to sell the suit property from the defendant in 

favour of the plaintiff, as such, there has been a Bainanama dated 

26.06.1993 on the basis of good-faith without following the 

required formalities for executing a Bainanama. Upon executing 

the said Bainanama several Salish were held and the defendant 

denied to execute a sell deed, thus, the suit was filed for specific 

performance of contract. Upon which the learned Assistant 

Judge, Kachua, Chandpur decreed the suit but the learned 

appellate court below by misreading the evidence and 

depositions by the PW and DWs failed to consider the evidence 

and allowed the appeal by reversing the judgment of the learned 

trial court and thereby committed an error of law in decision 

occasioning failure of justice, thus, the Rule should be made 

absolute. 

He further submits that the learned court of appeal below 

without considering the facts and circumstances and evidence 

allowed the appeal by reversing the judgment and decree passed 

by the learned trial court without finding of the learned trial 

court, therefore, committed wrong in the decision occasioning 

failure of justice. 
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The Rule has been opposed by the present defendant- 

opposite parties. 

Mr. Md. Shahadat Tanveer Amin, the learned Advocate, 

appearing on behalf of the defendant-opposite parties submits 

that the defendant opposite party No. 1 (now deceased) never 

executed any Bainanama (h¡ue¡e¡j¡) in order to sell the inherited 

property in favour of the plaintiff and the plaintiff created by 

practicing fraud the so-called Bainanama (h¡ue¡e¡j¡) dated 

26.06.1993 in favour of the plaintiff and the possession of the 

defendant’s property already remain within their possession and 

the defendant subsequently sold some portion of land by 

executing a sale deed dated 19.10.1998 which exhibited as 

Exhibits- “Ga” and “Ga-1”, as such, there was no contract and no 

contractual obligation to be fulfilled by the opposite parties, 

therefore, the present petitioner obtained the Rule by misleading 

the court which is liable to be discharged. 

The learned Advocate further submits that the learned trial 

court wrongfully passed the judgment and decree in favour of the 

plaintiff without considering the material evidence, in particular, 

a money receipt which cannot be considered a Bainanama 

(h¡ue¡e¡j¡) for selling the property, as such, the learned trial court 
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came to a wrongful conclusion to decree the suit but the learned 

appellate court below after considering the evidence both 

documentary and by way of depositions lawfully passed the 

impugned judgment and decree, as such, no interference from 

this court is called for. 

Considering the above submissions made by the learned 

Advocates appearing on behalf of the respective parties and also 

considering the revisional application filed by the present 

plaintiff-respondent-petitioner under section 115(1) of the Code 

of Civil Procedure along with the annexures therein, in 

particular, the impugned judgment and decree passed by the 

learned appellate court below allowing the appeal and thereby 

reversing the judgment and decree of the learned trial court as 

well as perusing the essential documents available in the lower 

courts records, it appears to this court that both the plaintiff and 

the defendant inherited the land from their father which was 

originally owned by the grandfather of both the parties. The 

plaintiff also claimed that the defendant expressed an interest in 

selling his portion of the land without formal partitioning 

between the parties. However, by an amicable settlement, the 

defendant and the plaintiff owned and possessed their respective 
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land obtained by inheritance. It further appears that the defendant 

claimed to have expressed his intention to sell the suit land to the 

plaintiff and there was a Bainanama (h¡ue¡e¡j¡) dated 26.06.1993 

which has been exhibited as Exhibit- 1 by the present plaintiff-

petitioner. 

I have carefully examined the said documents adduced and 

produced by the plaintiff to perform part of the contract by the 

defendant upon the said document. A Bainanama (h¡ue¡e¡j¡) is a 

unilateral contract describes the properties in detail which 

ultimately turns into a sale deed. 

After careful examination, I found that Exhibit: 1 is simply 

admission as to the sale of a property by way of giving a money 

receipt. The validity of the said document has been disputed by 

the parties. The defendant denied executing any such kind of 

document whereas the plaintiff-petitioner filed the suit based on 

the said money receipt described receipt of Tk. 7,000/- (Taka 

Seven Thousand) in order to sell the land. As to the validity of 

this document, the defendant denied any execution of such 

document in favour of the plaintiff. Now, the question is whether 

Exhibit: 1 can be considered as a contract or not. In this regard, 

the suit was filed on the basis of section 12 of the Specific Relief 



 
 
 
 

9 

Mossaddek/BO 

Act. Section 12 requires a contract that requires specific 

enforcement. In the instant case, Exhibit: 1 cannot be considered 

as a contract by and between the parties, as such, if there is no 

contract for selling any property without specifying the land or 

identifying the land or specification of the terms and conditions 

by and between the parties which could be enforced. Section 12 

of the Specific Relief Act of 1877 contains the following 

explanation which reads as follows: 

 

“Unless and until the contrary is proved, the 

Court shall presume that the breach of a contract to 

transfer immovable property cannot be adequately 

relieved by compensation in money and that the breach 

of a contract to transfer moveable property can be thus 

relieved.” 

 

From the explanation under section 12 of the specific 

performance of a contract, there must be a contract by and 

between the parties in order to sell an immovable property. In the 

instant case Exhibit: 1 cannot be considered as a contract, 

therefore, the defendant's opposite party has no obligation to 

perform his part of the obligation to execute any sale deed on the 

basis of the above-mentioned Exhibit- 1. 
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The learned trial court considered the said Exhibit- 1 dated 

26.06.1993 as a contract despite the fact. The defendant-opposite 

party No. 1 deposed in the court as DW. 1 denying the execution 

of the said document and denying handing over any possession 

of the suit land in favour of the present plaintiff-petitioner. 

In this regard, the learned Advocate for the petitioner 

referred to section 111 of the Evidence Act contains a transaction 

between 2 parties on the basis of good faith upon which another 

party has active confidence. 

In this regard, the plaintiff-petitioner claimed that the 

Exhibit: 1 is based on good faith between the 2 brothers. In such 

an event, the plaintiff was under an obligation to prove in the 

trial court and the learned appellate court below as to the active 

confidence executed on the basis of a good faith must have been 

proved by the plaintiff-petitioner.  

I have examined the depositions adduced and produced by 

the parties as the PWs and the DWs where the plaintiff-petitioner 

failed to prove that he had an active confidence on good faith 

could not be proved because section 111 of the Evidence Act 

vested the party upon the plaintiff to prove such good faith an 
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active confidence by adducing and producing the sufficient 

documents. 

Moreover, the defendant denied the Exhibit- 1 and the 

learned trial court obtained 5 signatures from the defendant in 

order to prove the genuine execution of the said document 

claimed to have been executed on 26.06.1993. 

In this regard, the learned appellate court below found that 

the learned trial court himself obtained these 5 signatures of the 

defendant without sending the matter for any expert opinion 

regarding the signatures of the defendant on the said papers, as 

such, the plaintiff-petitioner failed to comply with the burden of 

prove as to the validity of such contract of execution, as such, 

there was no contract or no Bainanama (h¡ue¡e¡j¡) in order to sale 

by the defendant to the plaintiff because the Exhibit: 1 is only 

money receipt in order to intention to sale the defendant’s own 

property, therefore, the learned trial court committed an error of 

law by decreeing the suit on the basis of the said document. 

However, the learned appellate court correctly and lawfully came 

to a conclusion to allow the appeal thereby reversing the 

judgment of the learned trial court. 
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Now, I am going to examine the findings of the learned 

courts below. 

The learned trial court came to a conclusion to decree the 

suit on the basis of the following findings: 

 

“h¡c£ LaÑªL e¡¢mn£ h¡ue¡fœ ¢qp¡­h c¡¢Mm¡ h¡ue¡fœ l¢nc 

k¡q¡ fËcx 1 ¢qp¡­h ¢Q¢q²a Ll¡ qCu¡­R k¡q¡­a e¡¢mn£ i¢̈jl f¢lj¡Z J 

®Q±ýŸ£ p¤¢e¢cÑø i¡­h ¢Q¢q²a Ll¡ qu e¡Cz ¢L¿º 1 ew ¢hh¡c£ ¢X. X¢hÔE.- 

1 ¢qp¡­h a¡q¡l ®Sl¡u üaxØg¤aÑi¡­h ü£L¡l L­l ®k, e¡¢mn£ 

h¡ue¡f­œ ®j¡V S¢j E­õM B­R 36 naLz a¡q¡ Rs¡ p¡r£­cl p¡rÉ 

¢h­nÔo­Z ®cM¡ k¡u ®k, ag¢pm h¢ZÑa e¡¢mn£ i¢̈j­a h¡c£l cMm 

¢hcÉj¡e l¢qu¡­Rz 

1 ew ¢hh¡c£ LaÑªL c¡h£L«a ¢hNa 5/2/99 Cw a¡¢l­Ml p¡¢m­n 

h¡c£ LaÑªL a¡q¡l c¡¢Mm¡ fËcx 1 h¡ue¡ l¢nc¢V S¡m h¢mu¡ h¡c£l 

ü£L¡l L¢lu¡ ®eJu¡ p¢WL h¢mu¡ fËa£uj¡Z qu e¡z L¡lZ ¢hh¡c£f­rl 

p¡rÉ ¢h­nÔo­Z Hhw a¡q¡­cl c¡¢Mm¡ p¡¢mne¡j¡ ¢h­nÔo­Z ®cM¡ k¡u ®k, 

E­õ¢Ma p¡¢mne¡j¡ h¡c£l Ae¤f¢ÙÛ¢a­a ¢m¢Ma qCu¡­Rz 

p¡¢hÑL fkÑ¡­m¡Qe¡u Cq¡ fËj¡Z£a qu ®k, ag¢pm h¢ZÑa e¡¢mn£ 

i¢̈j ¢ho­u h¡c£ J 1 ew ¢hh¡c£l j­dÉ h¡ue¡e¡j¡fœ l¢nc¢V pÇf¡¢ca 

qCu¡­Rz” 

  

On the other hand, the learned appellate court below came 

to a conclusion to allow the appeal by reversing the judgment of 

the learned trial court on the basis of the following findings: 
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“¢f. X¢hÔE. -2 Ae¤l©f hš²hÉ fËc¡e L­lez AbÑ¡v h¡c£l 

c¡¢Mm£ L¢ba Q¥¢š²fœ¢V ¢h¢d pÇjai¡­h fËÙºa Ll¡ qu e¡C Hhw Eq¡ 

cª­ø S¢jl f¢lj¡Z, c¡N, M¢au¡e, ®Q±ýŸ£ J V¡L¡ ®me­c­el f¢lj¡Z 

Hhw L­h HC S¢j La ¢c­el j­dÉ ®l¢S¢ØVÊ L¢lu¡ ¢c­a qC­h ®pC 

pjÙ¹ naÑ¡hm£ ®L¡e ¢LR¤C E­õM e¡Cz g­m Eq¡ HL¢V ®~hd Q¥¢š²fœ 

h¢mu¡ B­c± NZÉ qu e¡z p¡r£NZ Eš² S¢jSj¡ ¢hœ²­ul Lb¡h¡aÑ¡, 

V¡L¡ ®me-®ce CaÉ¡¢c ¢ho­u flØfl ¢h­l¡d£ hš²hÉ fËc¡e L­le Hhw 

Q¥¢š²fœ j§­m e¡¢mn£ i¢̈jl cMm fËc¡­el ¢hou¢V ®L¡e p¤Øfø p¡rÉ à¡l¡ 

h¡c£ fËj¡Z L¢l­a prj qe e¡Cz h¡c£l j¡jm¡ h¡c£­LC fËj¡Z L¢l­a 

qC­hz ¢hh¡c£f­rl c¤hÑma¡ HC ®r­œ h¡c£ ®L¡e p¤¢hd¡ fË¡ç qC­a 

f¡­le e¡z ¢X. X¢hÔE.- 1 ®j¡x Bm£ BqÇjc a¡q¡l hZÑe¡l pjbÑ­e 

p¤¢e¢cÑøi¡­h Sh¡eh¾c£ fËc¡e L­lez a¡q¡­L ®Sl¡ L¢lu¡ a¡q¡l 

Sh¡eh¾c£l hš²hÉ h¡c£fr B­c± Mäe L¢l­a prj qe e¡Cz ¢X. 

X¢hÔE. 2 m¢e ¢ju¡ p¤ØfÖVi¡­h h­me ®k, h¡c£-¢hh¡c£l j­dÉ e¡¢mn£ 

S¢j ®hQ¡ ¢h¢œ² pÇf­LÑ ®L¡e h¡ue¡fœ qu e¡Cz” 

 

On the basis of the above discussions and the findings of 

the learned courts below I am of the opinion that the learned trial 

court committed an error of law by considering the Exhibit: 1 as 

a Bainanama (h¡ue¡e¡j¡) which requires a performance by the 

defendant and the plaintiff. The learned trial court also 

committed an error of law by recognizing the said document as a 

Bainanama (h¡ue¡e¡j¡) of a money receipt. Whereas, the learned 

appellate court below came to a lawful conclusion that the said 

Exhibit: 1 cannot be considered as a Bainanama (h¡ue¡e¡j¡), as 
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such, he reverses the judgment and decree of the learned trial 

court lawfully. 

In view of the above conflicting findings, I am of the 

opinion that the learned trial court committed an error of law by 

decreeing the suit but the learned appellate court below came to a 

lawful conclusion to allow the appeal by reversing the judgment 

of the learned trial court. 

In view of the above, I consider that this is not a proper 

case for interference upon the impugned judgment by this court. 

Accordingly, I do not find merit in the Rule. 

In the result, the Rule is hereby discharged. 

The impugned judgment and decree dated 21.05.2019 

passed by the learned District Judge, Chandpur in the Title/Civil 

Appeal No. 49 of 2001 by reversing those dated 08.04.2001 

passed by the learned Assistant Judge, Kachua, Chandpur in the 

Title Suit No. 79 of 1998 is hereby upheld. 

The concerned section of this court is hereby directed to 

send down the lower courts records along with this judgment and 

order to the learned courts below immediately. 


