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S.M. Maniruzzaman, J:

In the instant Appeal, under section 42 (1) (Ga) of the Value Added

Tax Act, 1991 (in short, the Act, 1991) is directed against the order dated



11.10.2010 passed by respondent No. 1 under Nathi No. CEVT/Case
(VAT)-343/2009 dismissing the appeal and thereby affirming the order No.
29/Musak/2009 under Nathi No. w(5)3389 & 2f%e @ wncfee/as o
f213/ob/5553(8) dated 05.07.2009 passed by respondent No. 2.

Facts, relevant for disposal of the appeal, in short, are that the
petitioner is a businessman engaged in the business of manufacturing and
supplying various goods in the local market. In course of business, the
petitioner obtained VAT registration certificate from the concerned VAT
office under the Act, 1991 for the purpose of payment VAT and since then,
he has been paying VAT regularly.

Suddenly, an audit was conducted by the audit team of the concerned
Commissionarate and a report was submitted, wherein it was mentioned
that differences were found between the stock recorded in Mushak Form-
16 and Mushak Form-17 and it was further detected that the appellant
company had took excess rebate amounting to Tk. 8,59,982.00 and also
had evaded VAT amounting to Tk. 2,40,511.50 for the period of Financial
Year 2003-2004 to February, 2008.

Pursuant to the audit report, on 14.08.2008, the Commissioner,
Customs, Excise and VAT Commissionerate, Dhaka (respondent No. 2)
issued a show cause notice upon the appellant stating inter alia that an
audit team audited the business transactions of the appellant’s concerned
from 2003-2004 to February 2008 and submitted a report, making some
recommendations. The contents of the said report are as follows:

L. that in the purchase register there were some over -writing and

the audit team made recommendations to remove the defects



alleging violation of the provision of Section 32(ka) of the
Act, 1991 and Rules 99(ka) of the Value Added Tax Rules,
1991 (in short, the Rules, 1991) and further recommended for
taking steps under the provision of section 37(2) of the Act,
1991;

II.  in the clause 10(Gha) of the audit report, recommendation was
made for proper maintenance of the sales register.

III.  the audit team made commends that the appellant illegally
took rebate of Tk. 8,59,982.00 and recommended adjustment
of the said amount from the current account register.

IV. the audit team also recommended for adjustment of Tk.
2,40,511.50 as VAT against wastage.

Upon receipt of the said notice, the appellant replied thereto on
11.01.2009 denying all the allegations brought against him. In the said
reply, the appellant stated that the appellant concern has been conducting
the business by regularly paying VAT and other Government duties and
taxes but the audit team raised objections on the basis of unlawful
assumption. It was further stated that although the allegations were made
regarding some over-writing in the purchase and sale registrar, the
appellant had maintained the same following the due process of law and
assured that there would be no such irregularities in future. Moreover, the
allegation of evading VAT amounting to Tk.2,40,511.50 on the account of
the wastage of goods was absolutely false and the appellant prayed for
proper investigation and also to withdrawal the allegations brought against

him.



Respondent No. 2 passed the adjudication order on 05.07.2009
without considering the submissions of the appellant and thereby imposed
penalty of Tk. 3,50,000/- and also cancelled the rebate of Tk. 8,59,982.00
and demanded VAT amounting to Tk. 2,40,511.50.

Being aggrieved by the aforesaid order of the Commissioner, the
appellant filed appeal before the Customs, Excise and VAT Appellate
Tribunal (Tribunal) being No. CEVT/Case (VAT)-343/2009. In the
Memorandum of Appeal the appellant specifically stated that the
allegations against him had been made on the basis of surmise and
presumption.

The Tribunal served notice upon the parties fixing the date on
26.05.2010 for hearing the appeal and on that date, the parties were present
before the Tribunal and a Bench of the Tribunal comprising 2(two)
members, one of Judicial Member and another Technical Member took up
the matter for hearing and passed a descending opinion. The Judicial
member dismissed the appeal and upheld the impugned demand and the
Technical Member passed an order sending the case on remand.

Thereafter, the appeal was referred to another Bench and after
hearing the parties, the respondent No. 1 upheld the order of the Judicial
Member by its order dated 11.10.2010 and thereby committed an error in
passing the appeal order overlooking the documentary evidence on record.

Being aggrieved by and dissatisfied with the order passed by the
Tribunal dated 11.10.2020, the appellant preferred the present appeal

before this Court.



Mr. Munshi Moniruzzaman, the learned Advocate appearing for the
appellant submits that the Finance Act, 2006 in Section 42(4) of the Act,
1991 was amended introducing a provision requiring the Tribunal to
disposing of an appeal within 9(nine) months from the date of filing failing
which the appeal shall be deemed to have been allowed. In the present case
the appeal was filed on 30.09.2009 under section 42(4) of the Act, 1991
and the Tribunal was required to dispose of the appeal within 9(nine)
months i.e. by 29.06.2010. Since the Tribunals failed to dispose of the
appeal within the prescribed period, hence the appeal ought to have deemed
allowed under section 42(4) of the Act, 1991. However, the Tribunal failed
to do so and as such the order passed by the Tribunal is liable to be set-
aside.

Mr. Munshi further submits that the demand was made on
14.08.2008 for the period from 2003-2004 to February 2008 and that the
demand for VAT beyond the statutory period of 3(three) years as
contemplated in section 55(1) of the Act, 1991 is barred by limitation
consequently the same was made without jurisdiction and is liable to be
set-aside.

On the other hand, Md. Akhtar Farhad Zaman, the learned Deputy
Attorney General appearing for the respondent-Government submits that
the appeal was filed on 30.09.2009 and accordingly said appeal was
disposed of by the Tribunal on 13.05.2010 through dissenting opinion and
therefore the appeal was disposed of within the prescribed period of 9(nine)
months under section 42(4) of the Act, 1991. The Tribunal thereafter

referred the appeal to another Bench for disposal, accordingly the another



Bench upheld the order of the Judicial Member dated 30.05.2010.
Accordingly, there is no illegality in the impugned order since the appeal
process had effectively been concluded within the statutory limit.

The issue involved in the instant appeal which has already been
settled by a Bench of this Division by Judgment dated 26.01.2020 (one of
us was party of the said judgment) upon a threadbare discussions passed in
Writ Petition No. 3680 of 2008, wherein the High Court Division observed
inter alia;

e Section 42 of the VAT Act, 1991, as it was in 1991, runs

as follows,
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Said provision was amended in 1995 vide Finance Act, 1995.
Vide the said amendment, sub-section (1) of section 42(Ka) was
replaced by sub-section (1) and (IKa) and two sub-sections namely
sub-section (4) and (5) were inserted after sub-section (3) of section
42. By the newly inserted sub-section (4) of section 42, a mandatory
provision has been introduced in respect of disposal of appeal, which
runs as under:-

“(5) 7 83 47-

() TA-4F1 (3) 47 ARCS WEEA THA-4E1 (3) 8 (5F) fogfre
23, 39



“(5) @ I o7 LS F5 PAFS] JI (F (FIF G (BT T2 I
T PAPOIF @3 W2 J1 (I [faq 47 2me 17 Prare I wiea ww
7T R3(e ol B@ Prai® I Siewed A3, e FHIFIR I avG
CTRIF T30 4171 @Y 97 S4I7 &7a (i Sfe 1 [{E e «i1i{ 9y
sramtfaa o Customs Act @7 Section 82 dt Section 98 €7 4l
(I S ele, ©& rai® J1 Sica Smics [ N7 FeL): -

() ©% Prmig I wiome wfelse F=wE I OfREEd (I I
MG T FAPS] &7G 22 e, P (W) a7
fae5; 93¢

(}) F D S FEEEE, FEEEE () ST TN
(I Yo7 e PF PNeS] &ma 2331 AfFeer, Customs Act
&7 Section 196 97 wqiv e Appellate Tribunal, 323
Appellate Tribunal I SfaRe, @F a6 i dfHce
AT |

(5F) CoA-KI71 (5) 97 THT NI Q20T 17 :-

(F) s FEEEE () 97 FR6 B 32, RN
(ST9ET) S5 ToF OiRg [RIeaR ey o
gFIT A Oy AT FRECe NI 472 FANAFNCE
AT FeTre e PEA @ PraiE 1 oeoaeE
iz SieTeT F1 227NR O IR [ 1 IS (A
sAfgqeq Fface I Tl Jfoa FfHce I ©I2/F [T e
(I ToF BTa1F A1 W7t el PATe ANAT:

T X A (@, I PN (W) 92 T G T
@, MR FAZ FRI*Ss TARCE foq T (NI
ey SNe WIEE PEce TN 29 I3, O 230 fofy
SINTRIIE ©F (FHF TSl 72 NI NC& ST
RIS FHI9 S face ANRCTT; G932

() W Appellate Tribunal @9 90 9 230,
Appellate Tribunal 43 1% AR 2 AP 1 (7,



youg 784, Customs Act 93 ©& Tribunal e
a1 SR Sese eelte e 17

(})  TA-4FT (©) 97 7 [EHA T4 (8) @ (¢) Lo 23,
Tz

(8) @2 W2 AR [FRZ AT 7 @, T (3) 47 T

11T QRCAT I RICO RA NI WK HAS FOAT

SNAOT TAF (I PraIE &l Face T 330 weTe
PO AN TG PIRACE T 197 2307 |

(¢) MeifFe wiffrid waRe 93 [ 71 83 97w
@CT PG CoF© (I AT T ([@C FOF &S
I SN ST SRR T (I ST 2200 Gpw 1
T[T (@I [ BT O TIRRe 7 Sy
, cwg¥e, IRQFGT <A T2 fAdifFe et
Appellate Tribunal 43 NG F/@7o 837 432 T977
&9, Customs Act 93 Section 196 ¢@ 3fde s%fere
Appellate Tribunal T =16 23¢7 |

T 1-92 G917, “AdTe ©Ifg]” IECS ST SR, So5¢

SIS
Vide Finance Act, 2000, section 42(4) was again amended by

replacing the word “®” with the word ‘19", which runs as follows-
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Vide Finance Act, 20006, section 42 (4) was further amended by

replacing the word “J19” with the word “T3". The said amendment

runs as follows.-
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Vide Finance Act, 2010, section 42(4) was again amended,

which is quoted below:.-
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Vide Finance Act,2011, section 42(4) was further amended by
replacing the word “%” with the words “3(49F) I 041, which
runs as follows-
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Vide Finance Act,2012, section 42(4) was once again amended

by inserting the words “3(72) IFF M~ upon replacing the words

“3(4F) ITCTT ek, which runs as follows-
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Said time frame as contained in section 42(4) retained its position

till 30.06.2019.

From the above, the intention of the Legislature clearly transpires as
to binding the Tribunal to dispose of the appeal upon giving decision
thereof within the stipulated period, as prescribed therein and that said
binding is mandatory in effect for having consequence on the failure of the

Tribunal to dispose of the appeal within the said period.

In the instant case, the petitioner filed appeal before the Tribunal
i.e., respondent No.2 on 20.08.2006 in due compliance of section 42 of the
Act, 1991. In view of section 42(4), as was prevalent in 2006, the Tribunal
was bound to hear and dispose of the said appeal within 9 (nine) months
from the date of filing appeal “ = 277 ©IfFY 23ce 77 MR W i.e.,
said appeal was to be disposed by giving final decision on or before
19.05.2007. The Tribunal heard the respective contending parties on
05.02.2007. However, since the President and the Member concern of the
Tribunal could not take unanimous decision over the issue in question they
gave dissenting decision, one on 13.03.2007 and the other on 15.03.2007.
Later, vide Note order No.6 dated 17.04.2007 the matter was sent to a
different Bench who heard the appeal on 18.11.2007 afresh and gave

decision on disposal of the appeal on 23.01.2008(Annexure-H).
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As has been observed earlier, the statutory period for disposal of the
appeal in 2006, even in 2007 was 9 (nine) months. Here, the words
“disposal of the appeal” means finality of the appeal with the passing of
the decision which includes either unanimous decision of the Tribunal or if
there be any dissenting decision, like the present case, the follow up
decision so has been taken by other Bench, as the case may be. However,
in both the cases the respective decision has to be made by the Tribunal

within 9(nine) months from the date of filing appeal.

In the instant case, pursuant to dissenting decisions passed on
13.03.2007 and 15.03.2007 respectively since the subsequent Bench heard
and disposed of the appeal on 23.01.2008 i.e., beyond the prescribed
period of 9(nine) months from the date of filing appeal i.e., on 20.08.2006,
said decision of the Tribunal dated 23.01.2008 is a decision passed without
jurisdiction. Furthermore, Bench No.2 of the Tribunal received the records
on 17.04.2007, but has passed the impugned decision on 23.01.2008 i.e.,

beyond the prescribed period of 9(nine) months............”"

The facts and point of law involved in the instant appeal are identical
of this judgment and as such the ratio so laid down therein squarely applies
to the present appeal.

In the present case, the appeal was filed on 30.09.2009 and a
dissenting opinions were passed on 30.05.2010, thereafter the matter was
referred to another Bench for disposal. Subsequently another Bench of the
Tribunal heard the appeal on 26.07.2010 and finally disposed of on
11.10.2010 which was beyond the prescribed period of 09(nine) months

from the date of filing the appeal as required under Section 42(4) of the
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Act, 1991 and as such the impugned order passed by the Tribunal is
absolutely without jurisdiction.

In view of the facts and circumstances of the case and the decision
referred herein above, we are of the view that the Tribunal acted beyond
the scope of the law in passing the impugned order, accordingly, the appeal
is allowed.

The impugned order dated 11.10.2010 passed by respondent No. 1 in
Nathi No. CEVT/Case(VAT)-343/2009 dismissing the appeal and thereby
affirming the order No. 29/Musak/2009 under Nathi No. 9(s)s389 &1
fofSe «aw omafee/es 8 fos/obr/s333(8) dated 05.07.2009 passed by the
respondent No. 2. is hereby set-aside.

There will be no order as to costs.

Send down the lower Court’s record at once.

Dihider Masum Kabir, J:

I agree.

M.d. Mashud sider A.B.O.



