IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(SPECIAL ORIGINAL JURISDICTION)

WRIT PETITION NO.9964 of 2019

IN THE MATTER OF:

An application under Article 102 of the
Constitution of the People’s Republic of
Bangladesh

And
IN THE MATTER OF:

Sheikh Saeem Ferdous
... Petitioner.
_VS_

Bangladesh, represented by the Secretary,
Rural  Development and  Co-operatives
Division, Ministry of Local Government, Rural
Development and Cooperatives, Bangladesh of
the Peoples Republic of Bangladesh,
Bangladesh Secretariat, Dhaka and others.

... Respondents.

And

Mr. Md. Bodruddoza, Senior Advocate with

Mr. Md. Reajul Hasan, Advocate

................... For the petitioner.
Mr. Shihab Uddin Khan, Advocate

......... For the respondent Nos.2-4.
Mr. Nishat Mahmood, Advocate

........... For the respondent No.9
Mr. Samarendra Nath Biswas, D.A.G. with
Mr. Md. Abul Kalam Khan (Daud), A.A.G. with
Mr. Md. Modersher Ali Khan (Dipu), A.A.G.with
Mr. Md. Taufiq Sajawar (Partho), A.A.G.

....For the Respondents-government.

Heard on: 03.05.2023, 10.05.2023,
24.05.2023 and Judgment on: 07.06.2023

Present:

Mrs. Justice Farah Mahbub.
And
Mr. Justice Muhammad Mahbub Ul Islam

Farah Mahbub, J:

This Rule Nisi was issued under Article 102 of the Constitution of the

People’s Republic of Bangladesh, calling upon the respondents to show cause



as to why the deprivation of the petitioner of promotion to the post of Joint
Director in Bogura Palli Unnayan Academy (RDA), Garidaho, Sherpur,
Bogura despite having fulfilled all criterions for promotion to the said post
and at the same time giving promotion to the respondent Nos.5-9 to the post
of Joint Director upon superseding the petitioner vide Memo No.47.
00.0000.033.12.027.19.223 dated 05.08.2019 issued by the respondent No.1
and the office order dated 06.08.2019 issued by the respondent No.2 under
Memo No.47.64.1088.014.12.030.15/845 (Annexure-D) despite the fact that
the respondent Nos. 5-9 were junior to the petitioner and that the initial
appointment of respondent No.5 was made at the age of over 42 years, should
not be declared to have been done without any lawful authority, and hence, of
no legal effect and also, as to why the respondent Nos.1-4 should not be
directed to promote the petitioner to the post of Joint Director with
retrospective seniority from the date of promotion of his immediate junior
officers in the gradation list.

At the time of issuance of the Rule, the respondent Nos. 1-4 were
directed to reserve 1(one) post of Joint Director in Bogura Palli Unnayan
Academy subject to disposal of the instant Rule Nisi.

Facts, in brief, are that Bogura Palli Unnayan Academy, also
known as Rural Development Academy (RDA), Bogura is a statutory
body established under the Bogura Palli Unnayan Academy Ain, 1990 (in
short, the Ain, 1990). Said Academy is a specialized institution for rural
development related training, research etc. It also provides advisory
services and offers post graduate diploma.

In exercise of power as provided under Section 21 of the said Ain,

1990 the Board of Governors of the Academy framed “Bogura Palli



Unnayan Academy Karmachari Chakuri Probidhanmala, 1990 (in short,
the Regulations, 1990) to provide for the organogram of the Academy and
to regulate the terms and conditions of services of its employees including
their appointment and promotion respectively. Subsequently, said
Regulations was re-pealed and re-formulated as “Bogura Palli Unnayan
Academy Karmachari Chakuri Probidhanmala, 2015” (in short, the
Regulations, 2015).

The petitioner was initially appointed in the post of Assistant
Director in Bogura Pally Unnayan Academy. He joined in the said post on
10.11.2004. Subsequently, by virtue of his satisfactory service record he
was promoted to the post of Deputy Director vide office order dated
01.04.2012(Annexure-B).

In this regard, the contention of the petitioner is that since he had
joined in the Academy on 10.11.2004 and since 01.04.2012 he is serving
in the current post of Deputy Director as such, he is senior to respondent
Nos.5-9 as per the gradation list of Deputy Directors, as prepared and
circulated by the Academy on 18.02.2019 (Annexure-C).

Rural Development and Co-operative Division under the Ministry
of Local Government, Rural Development and Co-operatives (in short,
LGRD) vide Memo No0.47.00.0000.033.12.027.19.223 dated 05.08.2019
recommended 6(six) Deputy Directors for promotion to the post of Joint
Director. With reference to the aforesaid Memo dated 05.08.2019, the
respondent No.2, the Director General of the Academy vide the impugned
Memo No0.47.64.1088.014.12.030.15/845 dated 06.08.2019(Annexure-D)
gave promotion to the respondent Nos.5-9 and another to the post of Joint

Director. In this regard, the contention of the petitioner is that said



impugned promotion has been given to the respondents concerned despite
the fact that respondent Nos. 5-9 were junior to him as per the gradation
list dated 18.02.2019(Annexure-C) and that considering the date of birth
of the respondent No.5 his age was over 42 years on the date of his
appointment in the post of Deputy Director of the Academy, which is a
violation of the Service Regulations, 1990, as it was in force at the
relevant time, as well as under the Regulations, 2015 respectively.

Being aggrieved by and dissatisfied with, the petitioner has
preferred the instant application and obtained the present Rule Nisi.

Mr. Md. Bodruddoza, the learned Senior Advocate appearing with
Mr. Md. Reajul Hasan, the learned Advocate for the petitioner submits
that the petitioner had joined in the Academy on 10.11.2004 and is
serving in the current post of Deputy Director since 01.04.2012; hence, he
fulfills the requirement of 10(ten) years service period in the respective
post including 5(five) years as Deputy Director for promotion to the post
of Joint Director. In this regard, he also submits that the petitioner had
successfully completed respective professional courses like, the Cereal
System Initiative for South Asia (CSISA) and the NDC, and has over
3(three) prestigious research publications to his credit.

Moreover, he submits that during his service career there was no
adverse or negative remark in his annual confidential report; thus, having
an unblemished record of service and having remarkable achievements
and accomplishments during his service career in the Academy he was
entitled to be considered for promotion to the post of Joint Director.

In the given context, failure of the respondent Nos.1-4 to promote

the petitioner and at the same time by giving promotion to respondent



Nos.5-9 vide the impugned order dated 06.08.2019(Annexure-D) upon
superseding the petitioner in particular respondent No.5 who was
appointed in the post of Deputy Director at the age of 42 years in violation
of the Service Regulations, 1990 and 2015 respectively, is liable to be
declared to have been issued without lawful authority and hence, of no
legal effect.

Conversely, Mr. Shihab Uddin Khan, the learned Advocate
appearing for the respondent Nos. 2-4 by filing affidavit-in-opposition and
supplementary affidavit to the affidavit-in-opposition submits that
seniority in service is not the only criteria to get promotion to the higher
post. In this regard, referring to the Service Regulations, 1990 as well as
2015 respectively he goes to submit that vide Regulation 11(1) and (2) of
the Regulations, 2015 no one can claim promotion as of right showing
seniority but is subject to the conditions as prescribed in the respective
Service Regulations. In this regard, he goes to argue that the DPC in its
meeting dated 04.08.2019 wupon scrutinizing the merit, seniority,
experience, publications, annual confidential reports etc. of the
recommended candidates had finally confirmed 6(six) candidates for
promotion to the post of Joint Director against 8(eight) vacant substantive
posts. In this connection, he further goes to submit that the DPC did not
find eligible candidates other than those 6(six) candidates; hence, the
contention of the petitioner of giving promotion to respondent Nos. 5-9
upon superseding the petitioner, is absolutely misconceived and devoid of
any substance; as such, not tenable in the eye of law.

He also submits that in the DPC meeting dated 04.08.2019 another

recommended candidate named Md. Mazharul Anwar, who is senior to



the petitioner, was also not confirmed for the post of Joint Director
whereas another candidate named Maksud Alam Khan, who is senior to
the petitioner got promotion to the post of Joint Director. Accordingly, he
submits that the DPC had tried to promote the best candidates amongst the
recommended candidates; hence, question of arbitrariness, as alleged by
the petitioner, has no leg to stand.

Further, drawing attention to the resolution dated 04.08.2019
(Annexure-2 to the affidavit-in-opposition) he submits that admittedly
against 8(eight) substantive vacant posts of Joint Director 9(nine)
candidates including the petitioner were considered for promotion.
However, prior to giving recommendation for promotion the DPC
considered seniority, experience, research publication, Annual
Confidential Report etc. Ultimately, the name of 6(six) candidates were
recommended for promotion. However, the name of the petitioner could
not be considered for “sfewe 7/, A% arEly o (IFeR) TR 8 ST
segrse a1 23371

In this connection, he further goes to submit that on 06.11.2013, the
petitioner had also been served with a show cause notice for being
negligent in performing his official duties as in charge of the Computer
Section. The petitioner gave reply to the said notice stating, inter-alia,
“qEe AN ARfAFeg giie, Tiwe ¢ W i ¢13 MY @3 N S FAfR @,
oimre fAe @ifg A =iy @we b8 =917, Again, he submits, on
10.06.2019 another show cause notice was served upon the petitioner for
being negligent in discharging his respective responsibilities. The

petitioner gave reply to the said show cause notice stating, inter-alia, ‘1%

qe g, e AIdH1 ©2 @, nifkEFe “@t SomE SR ~Eaa a3 b =



W3 MEce MR & YW W3 We =417, The authority although was not
satisfied with the said reply but because of seeking apology in his reply
the allegation so was brought against him was ultimately disposed off
asking him to be more careful in future while discharging his respective
duties.

Lastly, he submits that recently in the DPC meeting dated
22.12.2022 the respondent Nos. 2 and 4 had discussed the matter of the
petitioner for considering his promotion to the post of Joint Director and
accordingly, opined, inter-alia, that due to pendency of this Rule and ad
interim order it is difficult to proceed with his promotion. Accordingly,
the petitioner gave an undertaking to the authority concerned for non
prosecution of the instant Rule (Annexure- 12 to the affidavit-in-
opposition).

In view of the above facts and circumstances and position of law,
he submits that the instant Rule being devoid of any substance is liable to
be discharged.

Ms. Nishat Mahmood, the learned Advocate appearing for the
respondent No.9 by filing separate set of affidavit-in-opposition adopts
the submissions so have been advanced on behalf of the respondent Nos.
2 and 4 and submits that the petitioner having failed to substantiate any of
the grounds/contentions this Rule is liable to be discharged.

Bogura Palli Unnayan Academy also, known as Rural Development
Academey (RDA) has been established vide Section 3 of the ‘Twel =gt
TR I W3, dv50” (Act No.10 of 1990) (in short, Act, 1990).
Section 7, however, provides its respective responsibilities and functions

which includes training, research etc. for rural development. It also



provides advisory services to the government and other government
organization on rural development. However, vide Section 12(2) the terms
and conditions of service of its officers and employees are being governed
by the Regulations so made by the government under Section 21 of the
said Ain namely, ‘€@l & TRF QFCCA FAFO| @ FAGIA! ARLFIA, do50”
(in short, Regulations 1990) . Vide clause 6 of the Schedule of the said
Regulations the post of the Deputy Director shall be filled up 50% by
direct recruitment having requisite qualifications i.e. “ P1425fE fCJ ==
oS AT AFTR NGRE (AF TO@ed A A3 AAFR INCF 7 AR ¢
R BIFA Aol R T NI gFrIE Sfgwi 23ce 22d1” and 50% by
promotion having ‘@ AREEF AT FAATF ¢ IV Sfoes! @iy
¢ Apife 7R B #CTFell e SR,

The petitioner having required qualifications were initially
appointed in the post of Assistant Director in the Academy, who joined in
his respective post on 10.11.2004. Subsequently, considering his
satisfactory performance he was promoted to the post of Deputy Director
on 01.04.2012 (Annexure-B).

Conversely, from Annexure-5 to the affidavit-in-opposition filed by
the respondent Nos.2 and 4 it appears that respondent No.5 was appointed
by the Academy on 19.07.2022 (Annexure-5 of the affidavit-in-opposition
filed by the respondent No.2) as the departmental candidate following the
appointment circular published in “Daily Koratoa” on 17.10.2011 and
“Daily Ittefaq” on 22.10.2011 (Annexure-3) respectively. However,
considering his outstanding qualifications, 15(fifteen) years working
experience with RDA, Bogura the Academy in its ‘“I&l *&@ TqIF GFTTI

AT AoPE AN AR Fado! WA [Hi¥e A2 =2 3WB2” meeting dated



07.05.2012 had relaxed his age bar in view of clause (4) of the
appointment circular dated 22.10.2011 (Annexure-3) which states, inter-
alia, “VIAR TR T oI 1w T 2fe it [okive Srafie REPIR T
YO FE| O@ @ GFeNE Ko Aidioe cvea et fHfRecisg”, So far

respondent 6 is concerned, she joined in the post of Deputy Director on
19.07.2012 under direct recruitment having required qualifications and
work experience of 5(five) years in different reputed organizations;
respondent Nos.7, 8 and 9 joined in the respective posts in the Academy
on 17.11.2004, 27.02.2005 and 17.11.2004 respectively by direct
recruitment.

Grievance of the petitioner is that vide the impugned Memo dated
06.08.2019 (Annexure-D) all those respondents have been given
promotion to the post of Joint Director upon superseding him despite
being junior to him. In support of the said assertion the contention of the
petitioner is that respondent No.5 was age barred at the time of his initial
appointment in the post of Deputy Director and respondent No.6 did not
have required service period, for, in view of clause (6) of the Schedule of
the ‘quTl @ THEd GFTTH FHFS! ¢ FHE ARG, S50 for being
appointed by direct recruitment in the post of Deputy Director along with
required educational qualifications, the aspiring candidate aged 35(thirty
five) years has to have 5(five) years service experience with 2(two)
research publications.

As has been observed earlier, the Academy while giving
appointment to respondent No.5 as a departmental candidate on
19.07.2012 in the post of Deputy Director relaxed his age bar in the

respective meeting dated 07.05.2012 under clause (4) of the appointment
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circular dated 22.10.2011 considering his outstanding qualifications and
15(fifteen) years service experience. Moreover, respondent No.6 was
appointed and joined in the post of Deputy Director with more than
5(five) years service experience.

However, in view of clause (3) of the Schedule of the Service
Regulations, 2015 for promotion to the post of Joint Director the
candidate has to fulfill the following requirements-

B QEICERCICH
(F) T-=faEmEs 1 TG AT T S ¢ (F17F) IS SIFEAR
@G So (1) ISTC BIpfET; 9=k

(%) s:fF® ermsTe AnfesTz oft STEe SFTET e 2@
AN @eE @

() = Sive Rrafmreg 3 Fazsfe BN, sEr

(%) = Five Rrafmem 3 Jres (FE) 37 e S,

(57) sEnfor @ WOTeT G N TIAT A (ForF I v

e CEREIMIERMINER

(3) so (FT)ISTER SIFT ASworT off ST SFPe Ve B!

In the meeting of DPC dated 04.08.2019 (Annexure-2) the name of
the petitioner along with 8(eight) other candidates including respondent
Nos.5-9 were considered against 8(eight) vacant posts admitting the fact
that the petitioner is senior to those respondents.

However, Regulation 11 of the Regulations, 2015 in this regard

provides as under:

O mElS - (s) SHATETE R S, @ FACEE TH6 Shod N TEEIGT Sy
s F a1 M@ T |
(x) FFPIE ETHEIR FEE @1F IE AFF RE SREF TEfe Wt Ffe MEES vl

(©) BRI ©900-81-3¢ TR @EATOIF TWE METS G B Swoe o R |

(8) @@ FHCIAE ORIF IR Fhow, FOHAI AT FIFAFE SHOF TUF Tely TFSAI TS

AT T 28TF T TfoT @a BNE, Mo Sows FH0: ToEhe @3FT T3© TEl

It is, thus, apparent that being a senior will not go to create a right

to promotion, but is subject to the requirements as provided in the
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Schedule of the Regulations along with merit, experience, research
publication, annual confidential report etc.

Respondent Nos.5-9 along with another having fulfilled «.... cy¥e
Sifefa 3 8 wEFel 3R R @ioirel SgAE IA-ARbES A smigfon e =S
779 ¥ ” DPC recommended their names for promotion. The name of
the petitioner, however, was not considered on the following count:
‘“Fifere afd, AT A gfsama (afreR) *RfEma ¢ FEasr A@Rewe I
A .70

Considering the said context, the assertions of the petitioner that he
has been superseded while giving promotion the respondent Nos.5-9, falls
through.

At this juncture, admitting the facts that at the time of considering
the promotion of the petitioner on 04.08.2019 (Annexure-2) there were
some adverse remarks in his ACR for the year 2017 and 2018
respectively, but those were removed subsequently by the authority
concerned vide Memo dated 13.12.2022 (Annexure-J and J-1
respectively).

In view of the said assertion of the petitioner, we have examined
Annexures- J and J-1 of the supplementary affidavit. It, however, appears
thereform that respective adverse remarks for the year 2017 and 2018
respectively having not been endorsed in the respective ACR in
compliance with the applicable rules and regulations, were not considered
by the authority concerned and accordingly, the petitioner was relieved
from the respective allegations.

Relevant part is quoted below:-

“overTIy arEE SR, STBTIE FNFET oo 3 FFE OV IewEE [T
FIT [ 2FnGwT [ A Siewar2012 ¢ “GifE arei w9y 97,
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TJIIHTIE [, MTHT 8 HAFT  WFE  ALIANE,  HFE -
OC.303.33.03.00.003.303%-C, ©IfFYE J9/5/2033 7% IFNGH T IFHATA-205¢ 97 ©©
(3) RiEmar FoR 3, [RFT o7 [AA7aa @@ AFaT TEE J6Te [T = R
SERe [[RFT FeT0TG SZAEE RO [[RERS a1 2831 APTANE 2089 T G2 [F77 Fe@T

ASHTT 2@ FA2S T979 #7721 (Annexure-J)

“o0| ATSITIT APHE SHE, ACTHIFE FHFOE Vome 3 ANF G afsEwe &g
ToEE A aFreNE e aferm SfewE-osy 8 ‘A ey afeEne mEw g,
TJITHINT [, ToTHT 8  MFFT  MFE  ALIANE,  WHFE Fe-
0@.303.3.03.00.003.303%-Clr, ©IfFY2 9/5/2033 973 AFTGH'T AT 205¢ 95 wve ()

TAEHAR FOINe 2¥, {77 Fax ffams @@ offerm iR ovfe [{f-Rag ogpe =@
fay Sfefe gy WSt ey ReE [R@Efe a1 28TT - AOFTEE ovk IETE

afreIE-a & ToErE e e wavte g a1 2 | (Annexure-J-1)
Except the adverse remarks so made in the ACR for 2017 and 2018

respectively which have now been removed by the Academy for not being
endorsed in due compliance of law, the respondent Academy has annexed
2 (two) show cause notices; one, on 06.11.2013 (Annexure-6) and
another, on 10.06.2019 (Annexure-8). In both the cases, the petitioner
replied with unconditional apology. However, the show cause notice

dated 10.06.2019 was i1ssued on the count ‘“frTmas1at 1FCH©E AMEE TT7E2

TG FIIET FAFOI-FHCRA AHEITT [©d FE NIIANRF 7T AFAE Tl FAT 3| 55 Jomes
Ao (o foa w7) Ifeaiie 2831 w8 eI @ a8 NIIAET FIO0 AT T FEaf I 7NF

smere siee”. Said matter was ultimately disposed of on 28.08.2019

(Annexure-10) with the following remarks “ssfemsane areE wfivge s9m FgIw

N@ESHSF % JEf [FETE TS TENE AF TN AT FIT ACE IS ANAT IS T FI03 ST

TIAT ST A3 THRT TSN Sely AT ot smrey e 773G oy am zem”.

Since at the relevant time i.e., on 04.08.2019 (Annexure-2) when
the meeting of DPC was held and his case was being considered for
promotion, there was a proceeding pending against him in connection
with the show cause notice dated 10.06.2019 (Annexure-8), which has
been disposed of on 28.08.2019 (Annexure-10) i.e. subsequent to passing

the impugned order of promotion dated 06.08.2019 (Annexure-D). As
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such, it cannot be said that the Academy while considering the promotion
of the petitioner along with others has committed any illegality by not
giving promotion to him for the post of Joint Director.

Fact remains, now there is no proceeding pending against him and
he fulfils all other requirements as prescribed under the respective Service
Regulations. Under the -circumstances, now, the Academy while
considering the promotion of the petitioner may in its wisdom and
exercising its discretionary power look into the matter of giving
retrospective effect from 06.08.2019 (Annexure-D).

Considering the facts and circumstances of the case and the
observations so made above it is categorically found that:

(a) While giving promotion to respondent Nos.5-9 vide the
impugned order dated 06.08.2019 (Annexure-D) the Academy
did not supersede the petitioner;

(b) Admitting the fact that the petitioner is senior to respondent
Nos. 5-9, but considering his service record including ACR the
Academy did not consider his promotion,

(c) Considering outstanding performance and 15 (fifteen) years
work experience in the respective field of the Academy
respondent No.5 was appointed in the post of Deputy Director
relaxing his age bar vide clause (4) of the circular dated
22.10.2011 (Annexure-3); hence is found lawful;

(d) Giving promotion to respondent No.6 to the post of Joint
Director having served 5 (five) years in the post of Deputy
Director with more than 5 (five) years service experience while
giving appointment in the post of Deputy Director, in total,
having 10 years service period, is found lawful; and

(e) Last but not the least, since adverse remarks so made against
the petitioner in his ACR for the year 2017 and 2018
respectively, were not done in due compliance of the respective

Rules and regulation and now, are withdrawn, hence, the
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petitioner is now entitled to be considered for promotion to the

post of Joint Director in due compliance of law.
With the above observations and directions, this Rule is
accordingly disposed of.
There will be no order as to costs.
Communicate the judgment and order to the respondents concerned

at once.

Muhammad Mahbub Ul Islam, J:

I agree.

Montu (B.O.)



