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Naima Haider, J;

The dispute in the instant writ petition in broad terms relates to

service matter and the arguments advanced by the respective parties

necessitates addressing certain important questions of law.

This Division by order dated 14.01.2020, a Rule was issued in the

following terms:

Let a Rule Nisi was issued calling upon the respondents to show

cause as to why the final result vide Memo No. 38.01. 0000. 143. 11.



011.18-291 dated 24.12.2019 published by the respondent No. 2
selecting candidates for appointment to the post of Assistant Teachers in
different Government Primary School in the Court (Annexure-C)
violating the provisions laid down in the ‘“TeRI 2idfiF e s
face ffgseti-205©” should not be declared without lawful authority and
is of no legal effect and/or pass such other or further order or orders as
to this Court may seem fit and proper.

Subsequently, by order dated 06.08.2023, a Supplementary Rule
was issued in the following terms:

Let a supplementary Rule Nisi be issued calling upon the
respondents to show cause as to why they should not be directed to
appoint the petitioners as Assistant Teachers in Government Primary
Schools to the respective Thana/Upazila under Bhola District in the light
of the quota mentioned in “JRIIA 2NfiF Jyieca Frs e [Rigmer-2050”
by preparing a merit list of the petitioners on the basis of written and
viva voce examination and/or pass such other or further order or orders
as to this Court may seem fit and proper.

Two separate applications were filed for addition of parties. These
applications were allowed and the applicants were added as co-
petitioners. In this judgment, the co-petitioners are addressed as
“petitioners” for convenience. We wish to point out that this Judgment

will apply in respect of them as well.



The petitioners are citizens of Bangladesh. The respondents
invited applicants to apply for the post of Assistant Teacher and the
petitioners, having requisite qualifications, applied. Admit cards were
issued in their favour. The petitioners attended the written examination
held on 24.05.2019. They all passed in the written examination and
thereafter they attended the viva voce. Thereafter result was published
but the petitioners’ names did not appear in the list. The petitioners are
all from Bhola District.

The contention of the petitioners is simple; the respondents in the
appointment process did not follow the provision dealing with quota as
contained in RFfR e fwyer Frss o f&fawE, 000 (“the 2013
Regulations™) though they were required to do so. The argument of the
petitioners is that had the 2013 Regulations been followed, then they
would have been appointed as Assistant Teachers. The petitioners thus,
in broad terms, challenged the appointment process and also sought
direction from this Division to appoint them to the post of Assistant
Teacher under the 2013 Regulations. Rule Nisi and Supplementary Rule
was issued in terms quoted aforesaid.

The relevant Regulation of the 2013 Regulations, calling for
interpretation is Regulation 7. Regulation 7 is set out below for ease of

reference:

q | PIGT TS | (5) Sy (I [ i s ey 6% Soae AFE T (-
(F) 92 [fgsang S@T [ Sy mefw vo% e arficad aEr, 0%
ARy IR BIFT 93 T 0% R AIFrF BT A7 FA 230T;



(%) Soprerem/20ar fSfes qrom SIE @ @R Sy Al MG A (T (VAT
SR GFE TSR I (RGNS T GG A= efriend wh ol A7 B 23T |
() TARTY (5) @ SRS T2, CART @ A (@B AFCIT CF, SAO3 IS T}
I [{fa A TR PrRIcS (I [ @7 @FI5T e [T (78 (@IoT TGS
fn SRl facarer face 2309

There is no dispute that the applications were sought for in
connection with direct appointment. The contending parties do not
dispute on the applicability of Regulation 7 given that Clause 15 of the
order dated 30.07.2018 (Annexure-A to the writ petition) provides that
the provisions of =i i Rwyer Fes e f[faser, 200 will be
applicable in the appointment process. The issue is how Regulation 7
ought to have been applied and whether the respondents correctly
applied Regulation 7 in the appointment process.

The learned Counsel appearing for the petitioners takes us through
the writ petition and the documents annexed therein. He submits that
Regulation 7 contemplates quota system and 60% of the posts would
have to be filled up by female candidates but the result published does
not reflect that this mandatory provision was followed. Had the
mandatory provision been followed, then the petitioners would have
been appointed and therefore, intervention by this Division is necessary.
He also submits that the failure to follow the mandatory provision
resulted in violation of petitioners’ fundamental right to be treated in
accordance with law. Primarily on these counts, the learned Counsel
submits that the instant Rule should be made absolute with appropriate

direction in terms of the Supplementary Rule.



The Rule is opposed by the respondent Nos. 1 and 2. Two separate
Affidavits in Opposition were filed by the respective respondents.

The respondent No.l in the Affidavit in Opposition states that
there was no violation of law in the selection process. The respondent
No.1 states that the final result was published pursuant to the circulars
dated 17.03.1997 and 05.0.2018 (Annexures-2 and 3) and therefore, the
issue of violation does not arise. The respondent No.l states that
selection of candidates is a policy decision of the Government and
therefore, this Division should not intervene. The respondent No.l
through Annexure-4 of the Affidavit in Opposition provided an
explanation with regard to the selection process. This clarifies the
decision making process. For ease of reference the relevant part of the
said explanation issued by the Directorate of Primary Education is set

out below:
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The learned Deputy Attorney General appearing for the

respondent No.l takes us through the Affidavit in Opposition and
elaborates the issues pointed out. He submits that the Rule is
misconceived and therefore, liable to be discharged.

The respondent No.2 also filed an Affidavit in Opposition. The
respondent No.2 through the Affidavit in Opposition points out that there
is a requirement to “subdivide” the quota system in terms of the
circulars issued on 17.03.1997 and 05.04.2018. In this regard, the
respondent No.3 relies upon Regulation 7(2) of the 2013 Regulations
which reads as follows:
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The respondent No.2 points out that because the appointment
process followed the circulars referred to aforesaid, it cannot be said that
the appointment process was illegal. The learned Counsel appearing for
the respondent No.2 took us through the relevant Affidavit in Opposition
and elaborated his submissions. He submits that the Rule is

misconceived and accordingly, should be discharged.



We have heard the learned Counsels for the contending parties.
We have also perused the pleadings and the documents annexed.

At the outset, we would wish to address the argument advanced by
the learned Counsel for the respondent No.1 that the selection process is
a part of Government policy and cannot be interfered with.

Policy decisions are for the Government to take. Policy decisions
primarily follow from the Government’s election mandate. Policy
decisions are therefore within the exclusive realm of the executives. The
High Court Division is not equipped to deal with policy matters since the
Courts do not have expertise and are not equipped to deal with
competing claims and conflicting interests in complex social, economic
and commercial matters; more importantly policy decisions are not
concerns of the High Court Division. As such, when any dispute relates
to policy decision, the High Court Division is slow to intervene; it is
never the case that the High Court Division shall cease to interfere when
plea of policy is raised.

When “policy” is pleaded, the High Court Division is required to
assess whether the issue is infact a policy matter or executive decision. If
the decision in question is a policy decision, then the High Court
Division can proceed to decide whether in the taking the policy decision
or in its implementation, there will be any violation of law or
fundamental rights. If the answer is in the affirmative, this Division is

constitutionally mandated to intervene. In this regard, we refer to the



views expressed in the celebrated case of Narmada Bachao Andolon V

Union of India [(2000) 10 SCC 664] where the Supreme Court held:

“... Whether to have an infrastructural project or not and what is
the type of project to be undertaken and how it has to be executed,
are part of the policy-making process and the courts are ill
equipped to adjudicate on a policy decision so undertaken. The
courts, no doubt, has a duty to see that in the undertaking of a
decision, no law is violated and people’s fundamental rights are
not transgressed upon except to the extent permissible by the
Constitution...”

What is the policy consideration is the present context? The
intention of the Government to introduce “quota system” is the policy
decision which is carried out through the 2103 Regulations. Given the
wordings of Article 28(4) of the Constitution, it is not for this Division
to question introduction of “60% quota” for female candidates, unless it
appears that the introduction is absurd, or violates any law or any other
fundamental provisions of the Constitution. Having said so, the
selection process adopted by the executives cannot be termed as policy

decision; whether the executives applied the correct law or took account

of relevant considerations is reviewable.

In the instant case, we are not called upon the review the propriety

of the Government’s policy but rather we are called upon to deal with



the propriety of the manner in which the policy was furthered by the

executives. Certainly this is reviewable.

The petitioners were not appointed to the post of Assistant
Teacher. It is not the contention of the respondents that the petitioners
did not pass the viva voce. Therefore, the presumption is that they
passed. The reason why the petitioners were not appointed was that the
respondents appeared to have created “quota within quota” in reliance
upon Regulation 7(2) of the 2013 Regulations. This is evident from the
Affidavits filed by the respondents and also from the explanation given
though Annexure-4 of the Affidavit in Opposition filed by the

respondent No.1, the relevant part of which is quoted above.

What we understand is that in the selection process, the
respondents in reliance upon Regulation 7(2) of the 2013 Regulations
applied the circulars issued on 17.03.1997 and 05.04.2018. The issue
before us is whether, in the present context, the respondents were

permitted to apply the said circulars.

The 2013 Regulations does not have general applicability. It
applies only in respect of appointment of teachers in Government
schools. The 2013 Regulations contemplate two types of appointment
process. The first is appointment to a post directly and second is through
promotion. Regulation 7 applies in cases of direct appointment only.

Regulation 7 is an overriding provision and applies regardless of what is
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contained any other regulations or Government decisions. Regulation
7(1) (¥) provides that any appointment under this Regulations should
follow appointment on the basis of quota [93 Rf¥wEm S&T TR
ey swefem wo% IfEe ardfiad w4, 0% (AT AN [T 92 AR 0%
% AIra wF 7 FA0 2304 This does not mean that merit will be
ignored; what it simply implies is that at the initial stage, merit is to be
assessed by reference to “quota”. Thus to provide an example, if there
are 100 posts, 60 posts would need to be filled by “female candidates”; if
there are 70 female applicants, then the 60 posts would need to be filled
on the basis of merit, to be assessed among the “female applicants”. This

applies for males as well as o137 &,

Regulation 7(1) (¥) deal with situation where it is not possible to
fill up the quota. In such a case, the position is to be filled on the basis of
merit. Thus for instance, in the example we have given, if the number of
female applicants is 30, against 100 post, and assuming all 30 female
candidates qualify, then the remaining 30 posts would need to be filled
by reference to merit from general applicants of €% THEET A CFaT©
qI<T; in such a situation there is scope for male candidates to be appointed
regardless of the fact that this would result in appointment of more than

20% male candidates.

Regulation 7(2) of the 2013 contemplates that in the event there is
any Government rules or decision in respect of any RT*¥ @7 FI5T then

such rules or decisions are to be followed. From the Affidavit in
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Opposition filed by the respondents, it seems that in the appointment
process, Regulation 7(2) of the 2013 Regulations was relied upon and in
reliance, circulars dated 17.03.1997 and 05.04.2018 were applied. This

would be evident from the explanation provided, quoted above.

It is a cardinal principle that interpretation of statutory instruments
must not result in absurdity. At the same time, principles of
interpretation require that when two statutory instruments are required to
be interpreted at the same time, the Court should ensure harmony in
interpretation. Any interpretation that would result in absurdity or
negative the meaning and spirit of the principal legislation should be
avoided. Regulation 7(2) of the 2013 Regulations, on its own is clear.
However, given that Rule 7 of the 2013 Regulations contemplate 100%
appointment on the basis of “quota”, Regulation 7(2) necessarily implies
that it shall apply in the event application of any other f&fs a1 swify foraie
does not create absurdity and or nullifies the effect and impact of

Regulation 7(1).

The order dated 17.03.1997 proceeds to set out quota system for
appointment. The said order provides for the types of quota and the
respective percentage. It is clear that this order was applied by the
respondents in reliance upon Regulation 7(2) of the 2013 Regulations.
The order dated 05.04.2018 supplements the order dated 17.03.1997. It
provides for the selection process in the event a particular quota could

not be filled up because of lack of eligible candidates.
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What we note from the explanation provided is that the
respondents applied the order dated 17.03.1997 in the selection process.
This affected the eligibility and as a result, the order dated 05.04.2018
was applied. Had the order dated 17.03.1997 not been applied, issue of
application of order dated 05.04.2018 would not have arose. Therefore,
the issue is whether it was proper or rather permissible for the

respondents to apply the order dated 17.03.1997 to begin with.

The relevant part of the order dated 17.03.1997 (Annexure-2 to
the Affidavit in Opposition filed by respondent No.l) contains a chart

which is reproduced below for ease of reference:
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In the present context, this chart was followed to determine the
eligibility.

Two issues are relevant in the present context. First, the order
dated 17.03.1997 has general applicability and second, the said order
being executive order, cannot have precedence over the 2013
Regulations. Therefore, prior to application of the order dated
17.03.2017, the respondents should have assessed whether the
application would result in absurdity in implementation of the 2013
Regulations.

In our view, the wordings of the 2013 Regulation does not permit
applicability of the order dated 17.03.1997 because the application
would not only create absurdity but at the same time would negate

Regulation 7. Few examples will illustrate this:

(1)  Application of the order dated 17.03.1997 results in creation
of “female quota” within “female quota”, which is absurd.
Furthermore, under the 2013 Regulations, the female intake
would be 60% but under the order dated 17.03.1997, it is

10% which in effect negatives Regulation 7;

(1))  Application of order dated 17.03.1997 creates “female
quota” of 10% within “male quota” [as contemplated under
the 2013 Regulations], which is absurd. The fact that this

was done would be evident from paragraph 12 of the



(iii)
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Affidavit in Opposition filed by the respondent No.3 where
it is stated “ Similarly, the posts reserved for the Dependent
quota and Male quota were also divided” and also from the
explanation provided (Annexure-4 to the Affidavit in
Opposition filed by respondent No.l)the relevant part of
which reads as follows | SRS (A 8 7[q (IO ANSTA
T8 A SPTRT 7 T ] |

The order dated 17.03.1997 contemplates 45% intake on the
basis of G BT (cerr (@57 I*g®). However, Regulation 7
does not contemplate (&= g appointments and this can
be deduced from the following: (¥) Tstewt/AT fofes *wyem
SR @I (PO TATS A AN A (I (NAIFT WA FPE
G T CFINS YT GG AT Qe WA OR 47 A
23c7/ Therefore, the application of the order dated

17.03.1997 would negate the effect of Regulation 7 of the
2013 Regulations

(underlined by us)

Other anomalies also result if the order dated 17.03.1997 is

applied in the selection process under the 2013 Regulations.

In our view, application of the order dated 17.03.1997 would have

been permissible under the 2013 Regulations if the said order did not
create absurdities or render Regulation 7 of the 2013 Regulations
meaningless; that is not the case here. The application of the order dated
17.03.1997 in respect of “all the quotas” contemplated under the 2013
Regulations resulted in absurdity and negated the effect of Regulation
7(1) of the 2013 Regulations. It is because of the application of the order

dated 17.03.1997 the number of eligible candidates dropped and the
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respondents proceeded to follow the order dated 05.04.2018. Since there
was no scope to apply the order dated 17.03.1997 in the present selection
process, in our view, there was no scope to apply the order dated
05.04.2018. The application of the said orders in the selection process
was clearly erroneous and based on misconstruction of the scope of
Regulation 7(2) of the 2013 Regulations.

The erroneous application resulted in publication of merit list that
seems to have deprived the petitioners the opportunity of being
appointed. This requires intervention. In the Affidavits the respondents
did not state that the all or some of the petitioners did not pass the viva
voce examination. We cannot presume that they did. Since the basis of
selection 1s flawed and we are not in a position to assess whether the
petitioners would have been eligible had the order dated 17.03.1997
been applied, we are inclined to dispose of the Rule with the following

observations and directions:

The application of the order dated 17.03.1997 in appointment
process under the “=oift gy fwer Free e e, 00 is
unlawful and consequentially the result published by the respondents is

crroncous;

(a) The respondents are directed to prepare a new merit list based on

written and viva voce examination in compliance with Regulation

7 of the s==Ifd e Rmyrer Frws fearer f&fasier, 2059;
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(b)Based on the new merit list, the respondents are directed to
appoint the petitioners as Assistant Teachers in Government
Primary Schools of respective Thana/Upazila of Bhola District

unless otherwise disqualified; and

(c) The respondents are further directed the complete the appointment
process within 6(six) months from the date of receipt of our

Judgment and Order.

With the aforesaid observations and directions, the instant Rule is

disposed of without any order as to costs.

Communicate the Judgment and Order at once for immediate
compliance.

Kazi Zinat Hoque, J.

I agree.



