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Md. Bashir Ullah, J.

At the instance of the plaintiffs in Other Class Suit No. 227 of 2012,
this appeal is directed against the judgment and decree dated 25.07.2019
passed by the learned Joint District Judge, Second Court, Cox’s Bazar
dismissing the same against defendant no. 1 on contest and ex parte against
the rest.

Subsequently, the appellant filed an application for status quo, which

was heard by this Court on 19.11.2019 and upon hearing, this Court
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allowed the same and directed the parties to maintain status quo in respect
of possession of the suit land till disposal of the instant appeal.
The precise facts leading to preferring this appeal are:

The plaintiffs instituted Other Class Suit No. 102 of 2010 before the
learned Joint District Judge, First Court, Cox’s Bazar for declaration of title
and for further declaration that the registered Deed No. 3494 dated
27.12.2007 executed in favour of defendant no. 1 is forged, void, and not
binding upon the plaintiffs and also for declaration that the B.S. Khatian
No. 58 is wrong, void, inoperative and not binding upon the plaintiffs
involving the suit land measuring an area of .0343125 acre of land
described in the schedule to the plaint which was not recorded in the name
of plaintiff nos. 2 to 10.

The case of the plaintiffs in short is that the suit land along with
other land under R.S. Plot Nos. 1044 and 2082 belonged to the Mogh
community. The Secretary of the said community leased out the land of
R.S. Khatian No. 1295 to one, Ershadur Rahman and Abdul Matlib alias
Abdul Matlab by an unregistered Amoldarinama on 02.03.1930. While
they were enjoying possession of the land, Ershadur Rahman sold out 2
decimals of land from R.S. Plot No. 1044 to Nur Ahammad, son of Abdul
Matlab on 18.02.1936 through registered Deed No. 572. Abdul Matlab sold
out 2 decimals of land of R.S. Plot No. 2082 to plaintiff no. 1, Azu Meher
and plaintiff no. 6, Fatima Khatun, by registered Deed No. 305 dated
23.01.1964. Thereafter, Noor Ahammad sold out 2 decimals of land of R.S.
Plot no. 1044 to plaintiff no.1, Azu Meher by registered Deed No. 3874

dated 22.10.1964. The suit land was recorded in the name of Azu Meher
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under Mouja Cox’s Bazar in B.S Khatian No. 58. After that, plaintiff no.1,

Azu Meher gifted %decimals of land of R.S. Plot 2082 and 1 %decimals of

land of R.S. Plot No. 1044, total 2 decimals of land to her spouse, Abdul
Malek by registered Deed No. 5803 dated 10.08.1983. Then Fatima Khatun
gifted 1 decimal of land to her father, Abdul Malek by Deed No. 6138
dated 02.08.1982. But the scribe inadvertently wrote R.S. Plot No. 1045
instead of 1044 in the registered Deed No. 5803 dated 10.08.1983. The
plaintiffs filed Other Class Suit No. 84 of 2012 before the court of Senior
Assistant Judge, Cox’s Bazar impleading Azu Meher to rectify the said
deed under section 31 of the Specific Relief Act. In the suit, Azu Meher
appeared and filed a Solenama on 04.09.2012. However, the Court decreed
the suit on compromise on 22.11.2012. Thereafter, Azu Meher executed a
deed of declaration upon rectification on 25.03.2013. Abdul Malek died,
leaving behind two wives (plaintiff nos. 1 and 2), 3 sons (plaintiff nos. 3 to
5) and 5 daughters (plaintiff nos. 6 to 10). Being heirs, the plaintiff no. 1
acquired .0056875 acre, and the other plaintiff nos. 2 to 10
acquired .0343125 acres of land under suit land respectively. Thus, the
plaintiffs have been enjoying the possession of the suit land.

Plaintiff no. 1, Azu Meher was illiterate and she had no knowledge
about the landed properties. On the other hand, defendant no. 1 is a
neighbour and her husband, Sirajul Haque was educated and clever. They
called Azu Meher as aunt. Once, an altercation occurred between plaintiff
no. 1 and defendant no. 1 and at that time, defendant no. 1 and her husband
threatened the plaintiff no. 1 that they would dispossess her from the suit

land. On 27.12.2007, the husband of defendant no. 1 called plaintiff no. 1
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to their house, offering a settlement of the dispute and then took her thumb
impression on a few stamps and took pictures in their mobile set.
Thereafter, on 05.08.2010, the husband of defendant no. 1 disclosed that
they purchased the suit land and claimed possession of the same. After that,
the plaintiffs collected a certified copy of the registered Deed No. 3494
dated 27.12.2007 from the Cox’s Bazar registry office and became
astonished seeing the certified copy, which is fabricated, void and forged.
Plaintiff no. 1 never executed such document and when the plaintiffs knew
that defendant no. 1 mutated her name then, they filed an appeal. However,
they are paying the land development taxes and have been enjoying
possession of the suit land. Subsequently on 20.06.2011 the AC land
refused to open separate khatian by mutating the name of plaintiff nos. 2 to
10 in the suit land and hence, the plaintiffs filed the suit.

Defendant no.l1 contested the suit by filing a written statement
stating inter alia that the suit land belonged to plaintiff no. 1, Azu Meher
and the same was recorded in B.S. Khatian No. 58 of Mouza Cox’s Bazar
in her name. Subsequently, the plaintiff no. 1 offered to the local people to
sell the suit land with homestead. Upon hearing, the defendant no. 1 and
her husband agreed to purchase the same and accordingly, the price
of .0375 acres of land was fixed at Taka 16,25,000/- and the price of the
homestead was fixed at Taka 25,000/-. Thereafter, on 27.12.2007 the
defendant no. 1, in presence of her husband, Alhaj Sirajul Haque and
plaintiff no. 4 paid Taka 16,50,000/- to plaintiff no.1 in cash. Plaintiff no.
1 then executed and registered sale Deed No. 3494 in favour of defendant

no.l at Cox’s Bazar sub-registry office on 27.12.2007. When, plaintiff
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no.l put her thumb impression on the deed, and she was identified by her
son, plaintiff no. 4, namely Jainal Abedin. After that, plaintiff no.l
delivered possession of the suit land to defendant no. 1 and since then,
defendant no. 1 with her family have been enjoying title and possession of
the suit land as of homestead and living therein. The defendant no.l
mutated the suit land in her name in the office of the Assistant
Commissioner (Land), Cox’s Bazar and has been paying land development
tax (khazna). The heba deed No. 5803 dated 10.08.1983 was made for R.S.
Plot No. 1045 and defendant no. 1 was not made any party to Other Class
Suit No. 84 of 2012 and hence, the judgment and decree passed in the said
suit 1s not binding on defendant no. 1. It has also been stated that the suit is
not maintainable under section 42 of the Specific Relief Act and the
plaintiffs did not pay ad valorem court fees. Hence, the suit is liable to be
dismissed.

The said suit was subsequently transferred to the Joint District Judge,
Second Court, Cox’s Bazar and it was renumbered as Other Class Suit No.
227 of 2012.

In order to dispose of the suit, the learned Judge of the trial Court
framed as many as 6(six) different issues and the plaintiff examined 4(four)
witnesses and the defendants examined 5(five) witnesses. Apart from that,
the plaintiff also produced several documents which were marked as
exhibit nos. ‘1°-‘12’ series while the defendants also produced several
documents which were marked as exhibit nos. ‘ka’-‘da’.

The learned Judge of the trial Court on conclusion of trial, dismissed

the suit by impugned judgment and decree dated 25.07.2019.



Being aggrieved by and dissatisfied with the judgment and decree
dated 25.07.2019, passed by the learned Joint District Judge, Second Court,
Cox’s Bazar the plaintiff as appellant then preferred this appeal.

Mr. Mohammad Ali Azam, the learned counsel appearing for the
appellant upon taking us to the impugned judgment and decree at the very
outset submits that the impugned judgment and decree is illegal and bad in
law and as such the same is liable to be set aside.

He next submits that, the trial Court failed to appreciate the
pleadings of the parties and failed to discuss the evidence on record and to
consider those in the light of the pleadings of the parties and thus
committed an error of law in not decreeing the suit.

Mr. Azam further contends that plaintiff no.1 never executed and
registered the impugned deed and the defendant no.1 collusively created
the same for wrongful gain and it is evident from Exhibit No. 11 (deed No.
3824) that the plaintiff no. 1 had title on 2 decimals of land in Plot No.
1044 under R.S. Khatian No. 1295 but she sold out 3.75 decimals of land
but the trial Court without considering it, most illegally dismissed the suit.
He further contends that though the appellants as plaintiffs have proved
their case by producing relevant documents of title and have been in
possession in the suit land and the documents so produced were marked as
exhibits yet the trial Court without considering the same, illegally
dismissed the suit and thus erred in law in passing the impugned judgment
and decree, which is liable to be set aside.

The learned counsel further contends that the trial Court failed to

consider that the plaintiffs stated in the plaint that they have been enjoying



possession of the suit land by residing therein and PW1 asserted the same
in his deposition and he produced electricity bills, water bills and
Municipal Tax Receipt to prove their possession where PW2 and PW3
corroborated the evidence of PWI1 but such evidence has not been
considered by the trial Court and as such the finding of possession of the
trial Court is based on misconception of law and facts, as such the suit was
well maintainable and the trial Court has thus erred in law in dismissing the
suit.

He further submits that the plaintiffs filed the suit for declaration of
title in the suit land and further declaration that the Deed No. 3494 dated
27.12.2007 in the name of defendant no. 1 is forged, fraudulent, collusive
and not binding upon the plaintiffs and non-inclusion of the names of
plaintiffs no. 2-10 in B.S. Khatian No. 58 in respect of .0343125 acres of
land is wrong and not binding upon the plaintiffs but a prayer for
cancellation of that deed has not been made in the prayer, which is the
mistake of the learned lawyer who conducted the case before the trial Court
though consequential relief is a natural consequence and no prayer to that
effect is required to cancel the impugned deed which has not been
considered by the trial Court.

On these legal submissions, the learned counsel finally prays for
allowing the appeal by setting aside the impugned judgment and decree.

However, in support of his contention, learned counsel for the
appellant referred to the decision passed in the cases of Chan Mahmood

(Md) and others Vs. Md. Hossain Ali and others reported in 3 BLC (1998)



8
364 and Adbur Rahim and others Vs. Mozaffar Ahmed, reported in 24
BLD (HCD) (2004) 518.

Per contra, Mr. Nawroz M. R. Chowdhury, the learned counsel
appearing for respondent no. 1, vehemently opposes the contention taken
by the learned counsel for the appellant and submits that, the learned Judge
while dismissing the suit, clearly found that without prayer for cancellation
of the deed under section 39 of the Specific Relief Act, the suit cannot lie
and hence, the appeal is liable to be dismissed.

He further contends that plaintiff no.1 was alive but she did not
bother to appear before the trial Court for a single day and since the
plaintiff no. 1 is the vendor and executor of the Deed being No. 3494 dated
27.12.2007 but she did not challenge the said deed in the suit and also in
the appeal and thus the present appellants have no right over the suit land
as well as the deed and therefore, the appellants cannot establish any right
over the deed.

He next contends that during trial, the plaintiffs never applied for the
handwriting expert for the deed in question being No. 3494 dated
27.12.2007, rather, defendant no.l applied for the handwriting expert
which is evident from order no. 83 dated 04.01.2018 passed by the learned
Joint District Judge, Second Court, Cox’s Bazar where the Court below has
rightly observed that the plaintiff no.1 has put her thumb impressions
validly in the deed in question and also her thumb impressions are verified

by her son, which is sufficient to prove the deed as valid.



The learned counsel also contends that plaintiffs failed to prove their
title and possession over the suit land, rather, defendant no.1 proved the
title and possession.

The learned counsel further contends that B.S. record of the suit land
was prepared and published in the name of plaintiff no. 1 correctly and thus,
the prayer to the effect that the B.S. Khatian No. 58 is wrong, void and
inoperative is such contradictory stand of the plaintiffs which is not tenable
in law. The learned counsel also submits that the suit is not maintainable
since the provisions of sections 145A, 145F and 145H of the State
Acquisition and Tenancy Act put legal bar to file the suit challenging the
latest record in ordinary civil Court.

He next contends that plaintiff no. 3, Nashir Uddin was abroad at the
time of filing of the suit and he did not put his signature in the power and
the plaint and PWI1, Jahanara Aktar disclosed the matter in her cross-
examination.

With those submissions, the learned counsel finally prays for
dismissing the appeal by affirming the judgment and decree passed by the
trial Court.

In support of his contention, the learned counsel referred to the
decision passed in the cases of Noor Mohammad Khan and others Vs.
Government of the People’s Republic of Bangladesh and others reported
in 42 DLR (1990) 434 and Md. Nazir Hossain Khan Vs. Shahida Begum
and others reported in 7 BLT (AD) (1999) 7.

Be that as it may, we have considered the submission so advanced by

the learned counsel for the appellant and that of respondent no. 1, perused
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the memorandum of appeal, including the impugned judgment and decree
and all the documents appended in the paper book.

We find that plaintiff no. 1 was alive during the trial but she was not
examined and she did not deny before the court that she did not execute
and register the impugned deed and did not put her thumb impression on it
as well where the plaintiff no. 4, Jainal Abedin identified his mother at the
time of registration of the deed even he was not examined, though he was
the identifier in the deed while DW2, Momota; Ahmed who was the scribe
of the deed, stated in his examination-in-chief that he drafted the deed no.
3494 dated 27.12.2007 and accordingly he proved his signature as exhibit
‘Ga-1’ and deposed “T® WfeTtea e SIS wTb! #I1 I SR ¢ S AN
(A R | AR Wil Bg e T wfere soive Seace | wior B8 131
T2 | TERl TS SINE AN Wz | @G Sy P wiieR wel wgat
RETR AT N TS ety (7

DW3, Giash Uddin was the attesting witness of the impugned deed
who stated that plaintiff no. 1 put her thumb impression in the Deed No.
3494 dated 27.12.2007 in his presence and he proved his 14 signatures in
the impugned deed as exhibit ‘Ga-2’ series. He stated, ‘T wfeltsia wrel T&
it effo s e e Bopig ae ¢ wiel 2@ Stme fofy Bomg mame)
W e ¢ nfere wrel Bord ez T wEe v TR R wiel i
e ez @ o Wi Few 35w Sz Oite IFENEl RN WINE TR Witz @3
SR 7w 38 6 55 @ SIse Ivers Frwa am- 9I(R) 13 wietel el Brel It (T TR
I Toifge et nfew Are (= S@eE SINE oF AfRfbe| wEeE S meee
SR AT N ToAfFS fewm”
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The learned Joint District Judge rightly find out that “RQiaiors Se
wieTe A W LS Fore SiReim @92 et Beig IeeAl ot Siwecs
IF TufFe-3 8 © NE IWECre Sorgion T fGufze- wfer fogs oo
SIREM O GRAICS, fof & wferwib P F=9 @92 O 70 aot oy, (I
fB7PT2 o= FRIM G2 AT W o FAE RIW ANLS A7 2 FA=A| 952
O} fufaG-v A Twe OiF SRIMIAICS ©858 F2 VST Wy (A ©fF T B2
AN A T 5L I A 2 FARA| TF AL (ST AFF Ghferpeied
ARARE @ IFIY AN FACO AR 7| ©IRol, T wiere qrod Aqreial e 8
F2 A SN SEA IF A AP [T RRIAF SIve @1 Sea S0 | 7
ST A0 LI SN 0808 7L AT AT “TrANIT SR A AHH G2 ECS
QBT 8 FLIMI T AT WFHE Qo1 FCA e 2SN | GRSl JHF O
&S 2009 32 I A ©ig, (W02 g Biet Bz e Fol Mo shear a3
AT ST OG> F2 AT O (TCRA :9.5%.09 32 OIHAT 0858 72 Afercat T
AV I ¥ T AR PR (NPT REIFBICET 67 SN2 8¢ A wferceT @32
LTI 3f2ce AT o (N0 A1 G972 o 730 g9 2 wiee f{esacees worwe (Expert
Opinion) &2H (@I AMCF 4= I 17

Given the above facts, we are of the view that the plaintiffs totally
failed to prove that deed no 3494 dated 27.12.2007 is forged and fabricated
and the same was not executed and registered by plaintiff no. 1. Thus, the
impugned deed is valid. Furthermore, the plaintiffs did not pray for
cancellation of the impugned deed and hence, the suit was not maintainable.
So, the trial Court rightly dismissed the suit.

DWI1, Sirajul Haque stated in his deposition, “>a2 @Ml Sitdl @=
2009 I &N WfiW T 717 #12 “f7res SRGle 92 (Wive I 93 wiEFd, 75 ¢
Ted AR A A emiE st Ffaices) T wfice sar [@aml 7
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A FRAT STSCA| 7O 29/53/04 T2 SR 230 SR IMT WG (FRA & &AF[
TP WLE L | S IS TR SNCS (@FH T 74 712 @R 9 &7 911 DW4
corroborated the evidence adduced by DW1. DW4, Nurul Haque stated in
his deposition, “Al. &N IS KA SICEAT @GR WA | 009 2 H/# 7o QAW
nACE BY)| A SRS IR @ PTG i) T @i qmtd wLe e |
Tfer W SR Jifes @i, DWS, Shahid Ullah is a neighbour of the
defendant who corroborated the evidence of DWs 1 and 4 and stated, ‘®&
T @i Rl St 7 00k T M 42N M 2o MEE @f{es i @i
OIS 6 WYl Wi | T S et AT =i e

PW2 and PW3 stated in their deposition that the plaintiffs have been
enjoying possession of the suit land, but the trial court could not believe
such evidence. The trial Court opined, ‘AT =fem A P TFe-2 ©F
GATAICS [T PNCe AW 7w Al Kaw Sgrd Fecere fofy wifert o ened
A AW 99 I (GARN SrEd FCACRA| GRGl T AR ©F (G@R FAferr o
TOR PR Siew W, W SIed Sl o1 @ ARG awal A0 Srgd 6w Al Sifeice s
IR L RIS | GFEOIR A 4.TF8-0 OF Ta@R™Ice M= Ffer ghre
M SR T SCF FACETS (S T PR @, A &fe (piefwes O (I &
@21 q=rel, [ gfim Afem T AR fww e S [ wifdics e o
e & oftez 3= 11

It appears that the plaintiffs also failed to prove their possession in
the suit land rather the defendant no.1 proved that they have been enjoying
possession in the suit land. Further, the suit is not maintainable in its
present form because plaintiff no. 1 is a party to the impugned deed and as
such mere declaration without a prayer for its cancellation under section 39

of the Specific Relief Act does not satisfy the requirement of law.
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After the purchase of the suit land, defendant no. 1 mutated her name
in the holding and it appears from exhibits ‘Gha’, ‘Umma’ and ‘Cha’ that
Mutation Khatian No. 3407, Duplicate Carbon Receipt (DCR) which were
prepared in the name of defendant no.1 and she paid the land development
tax (Khazna) accordingly where these mutation Khatian and DCR were not
challenged by the plaintiffs.

In order to defeat the title of defendant no.1 acquired by deed dated
27.12.2007 the plaintiffs in a deceitful manner, made out a false case that
the B.S. record is wrongly prepared in the name of plaintiff no.1 instead of
plaintiff nos. 2-10 and in support of such claim plaintiffs also made out
another case of a registered gift shown to have been executed by plaintiff
no. 1 in favour of her husband on 10.08.1983, marked as exhibit no. 8. But
that document does not contain the disputed plot and it appears, it is
nothing but a colourable transaction being not proved in evidence in
accordance with law. It seems that the plaintiffs filed Other Class Suit No.
84 of 2012 to frustrate the title of defendant no. 1 for which she was not
made party in the same.

The B.S. record of the suit land was prepared and published in the
name of plaintiff no.1, Azu Meher. So, the plaintiffs prayed for a decree
declaring that B.S. Khatian No. 58 is wrong, void, inoperative and not
binding on them as .0343125 acres of land described in the schedule to the
plaint was not recorded in the name of plaintiff nos. 2 to 10. However, after
the establishment of the Land Survey Tribunal under section 145A of the
State Acquisition and Tenancy Act, the prayer so made in the suit is not

maintainable at all. Furthermore, section 145F of the State Acquisition and
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Tenancy Act provides, “No suit arising out of the final publication of the
last revised record of rights prepared under section 144 shall lie in any civil
Court within the territorial limits of the jurisdiction for which a Land
Survey Tribunal is established under section 145A.”

In this regard, in the case of Mrs. Bilkis Vs. Land Reforms Board,
Courts of Wards, Ministry of Land (unreported judgment dated
13.11.2024 passed in First Appeal No. 15 of 2017) this Court held:

“... since the plaintiffs sought remedy to correct the
latest record namely, City Survey so until and unless, it
is rectified through a proper legal forum no declaration
of title in their favour can be passed where an ordinary
civil court assumes no authority to declare title in
favour of an aggrieved party even if, evidence is led
favouring plaintiffs’ title to that effect.”

Given the above facts, circumstances of the case and discussion and
observation made hereinabove, we are of the view that the learned Judge of
the trial Court rightly and legally dismissed the suit.

Overall, we find no ground to interfere with the impugned judgment
and decree.

Resultantly, the appeal is dismissed, however without any order as to
costs.

The judgment and decree dated 25.07.2019 passed by the learned
Joint District Judge, Second Court, Cox’s Bazar in Other Suit No. 227 of

2012 is hereby affirmed.
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The order of status quo granted earlier by this Court stands recalled
and vacated.
Let a copy of this judgment along with the lower Court records be

transmitted to the court concerned forthwith.

Md. Mozibur Rahman Miah, J.

I agree.

Md. Sabuj Akan/
Assistant Bench Officer



