IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(SPECIAL ORIGINAL JURISDICTION)

Present

Mr. Justice Md. Iqbal Kabir
And

Mr. Justice Md. Akhtaruzzaman

WRIT PETITION NO. 4965 OF 2019.

IN THE MATTER OF:

An application under Article 102 of the
Constitution of the People’s Republic of
Bangladesh.

-AND -
IN THE MATTER OF:

M/s Rupon Enterprise and another.
..... petitioners

-Vs-

The Government of the People’s Republic of
Bangladesh and others.
..... respondents
Mr. A.K.M. Rezaul Karim Khandaker, Advocate
.....for the petitioners
Mr. Md. Sameer Sattar with
Mr. Mahbub Hasan, Advocates
..... for the respondents

Heard on 10.03.2024, 11.03.2024 and 19.03.2024
Judgment on 23.04.2024.

Md. Akhtaruzzaman, J.

This Rule at the instance of the defendant-judgment debtor was
issued calling upon the respondents to show cause as to why order No.16
dated 25.03.2019 passed by Artha Rin Adalat, Bogura in Artha Rin Suit
N o. 288 of 2017 decreeing the suit under section 13 of the Artha Rin
Adalat Ain, 2003 (Annexure-1 to the writ petition) should not be

declared to be without lawful authority and of no legal effect and/or pass
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such other or further order or orders as to this Court may seem fit and
proper.

The facts of the case as narrated in the writ petition, in brief, are as
follows:

The petitioner No.1 opened a Current Deposit (CD) Account with
the City Bank Ltd. Bogura Branch and availed over draft (OD) loan
facilities of Tk. 25,00,000/- and revolving short term loan (RSTL)
limiting Tk. 5,00,000/-. The petitioner executed a mortgage deed as well
as a power of attorney against the loan money in favour of the
respondent Bank. Defendant No. 3 being 3" party guarantor executed a
letter of guarantee as well. The petitioner No. 1 failed to repay the loan
with interest. Therefore, the Bank, as plaintiff, filed Artha Rin Suit No.
288 of 2017 before the Artha Rin Adalat, Bogura (hereinafter referred to
as the Adalat) for recovery of loan amounting to Tk. 67,29,66/91 as
stood on 14.09.2017. Defendant Nos. 1/2 contested the suit by filing a
written statement. Subsequently, the suit was decreed on 25.03.2019 as
per provision of section 13 of the Artha Rin Adalat Ain, 2003 (in short,
the Ain). On the same day, the petitioner filed an application under
section 57 of the Ain for withdrawing the suit from the stage of hearing
it under section 13 of the Ain but upon hearing it was rejected by the
Adalat.

Being aggrieved by the said order, the petitioners moved before

this Court and obtained the Rule and order of stay.
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Respondent No. 3, the Bank, contested the Rule by filing an
affidavit-in-opposition supporting the impugned judgment and decree
dated 25.03.2019 passed by the Adalat contending, amongst others, that
the appropriate forum against the decree passed by the Adalat below is
an appeal filing under section 41 of the Ain, The petitioners without
revoking the recourse of law illegally filed the instant writ petition which
is not at all maintainable and, as such, the Rule is liable to be discharged.

Mr. AK.M. Rezaul Karim Khandaker, the learned Advocate
appearing for the petitioners submits that after availing the loan facilities
the petitioners had paid total Tk. 23,00,000/- on different occasions to
the Bank. He next submits that the Bank filed the suit for realization of
Tk. 67,29,661/09 against the defendant-petitioners but at the time of
mediation the Bank claimed Tk. 25,71,822/- which is a clear
contradiction and thus would be settled after recording evidence adduced
by the contending parties. But the learned Judge of the Adalat below
illegally decreed the suit under section 13 of the Ain which is illegal,
malafidey, arbitrary, without lawful authority and of no legal affect. In
support of his submission Mr. Khandaker put reliance on the decisions
reported in 15 BLT(HCD) 343, 18 BLT (HCD) 202 and 30 BLD (HCD)
636.

Per contra, Mr. Md. Sameer Sattar with Mr. Mahbub Hasan, the
learned Advocates appearing for the respondent No.3 contends that the
petitioners are borrowers and personal guarantors of the loan. They had

mortgaged property and also executed power of attorney in favour of the
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Bank and therefore, the suit was lawfully decreed against them. He next
submits that in the written statement the petitioner had admitted the
availed credit facilities from the Bank and upon considering the facts and
circumstances the learned Judge of the Adalat below decreed the suit
under section 13 of the Ain which cannot be challenged by the
petitioners in the writ jurisdiction. In order to buttress up his submission,
the learned Advocate placed reliance in the cases reported in 46 DLR
(AD) 191, 59 DLR (AD) 6, 6 ADC 383 and 19 ALR (AD) 176.

Heard the submissions put forward by the learned Advocates of
both the sides at length, perused the impugned judgment and decree with
other connected materials available in the record and also considered the
facts and circumstance contended in the writ petition and the affidavit-
in-opposition as well as the cited cases minutely.

Admittedly, the suit was instituted against defendant No.1/2 as the
principal borrowers and against defendant No. 3 as third party guarantor
in securing the loan. It is also admitted fact that in obtaining the loan
facilities, the contending defendants had executed a mortgaged deed and
a power of attorney in favour of the Bank. Accordingly the Bank
sanctioned Tk. 25,00,000/- as Over Draft (OD) limit loan and Tk.
5,00,000/- as revolving short term loan (RSTL). It is also admitted in the
writ petitioner that after obtaining the loan facilities, the judgment
debtor-petitioners on different occasions had paid Tk. 23,00,000/- to the

Bank against the said loan.
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The petitioners contended that in the suit they had filed a written
statement denying the averments made in the plaint but the learned
Judge of the Adalat below without examining the witnesses illegally
decreed the suit under section 13 of the Ain which is apparently illegal in
the eye of law. The learned Advocate appearing for the petitioners
submits that the petitioners have admitted the loan but denied the
claimed amount mentioned in the plaint. He further submits that the
petitioners are agreed to pay the amount settled in the mediation held
during the trial of the suit.

Refuting the submission, the learned Advocate appearing for the
Bank contends that the petitioners had availed the loan facilities from the
Bank and subsequently failed to repay the outstanding liabilities. The
findings arrived by the Adalat below at the time of disposal of the suit
under section 13 of the Ain was in accordance with law and therefore,
the instant Rule is liable to be discharged.

It is provided in section 13 of the Ain that if after perusing the
plaint and the written statement, it appears to the Adalat that the
defendant had admitted the claim of the plaintiff, in that case the Adalat
may pass a judgment on the basis of such admission.

Section 13 of the Ain runs as under:

“o 1 (3) Ram F¢ e sa[ ikeT zeam Aageice 4 @i
fdifse oIty wmETe o e, I Boifgs A, vl S W oIk 8
fafre A =i s wwee [{e G, v A, 0w ke g 3w
o o =1 A, WMETS S<ETes A0 1 SCA=! ST ST |
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() Toi-gr (3) @ e wifaed, w1 Tox o I Seifgs A,
AqF, 107 I @k, I ERE Eg 1 4w, AviETe SRes I A S
S IR |

(%) TR & TP 7w, fFiike 3= ot =y e Kam sea
AT A TS AP 227 AT, Gk Tew Apfon fefers @ am
ST ATRTS AT LT, TRAA AT A A= AT SR AT A wereedt 76
VRS IR, SIS, AW ¢ @AM weay ke SRR (e e fifer
G SO W FEREAT, AT AT N O 2 FIACA |

(8) R SANIE Sy 41K SN SIfaed SREAT AR W& @i <’
AWECSS 60 SRR & &, “F50ad N4 9o« WA N2TS [{E &
R W12, O 22T, WMFTS, W@ T SN ST SREAT TN T8
wIq fife sfeg 17

In the written statement the contesting defendants stated that they
have availed the loan facilities amount total Tk. 30,00,000/- from the
Bank. Last date of repayment of the loan was on 30.11.2011. In the
written statement they admitted that on 06.12.2010 they have executed
mortgaged deed No. 24186 and Power of attorney No. 24187 regarding
0337 Ajutansa land in favour of the Bank. In the written statement it was
further contended that they have renewed the loan on 13.11.2011 and the
Bank fixed 30.11.2010 for adjustment of the loan money.

The learned Judge of the Adalat below has considered the
statements made in the written statement and having found admission of
loan by the defendants decreed the suit under section 13 of the Ain.

The contesting defendants in their written statement as well as in
the instant writ petition claimed that the suit is barred by limitation. But
on perusal of the order dated 25.03.2019 passed by the Adalat that at the

time of hearing the suit, the learned Advocate engaged on behalf of the
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defendants admitted that the suit was not barred by limitation. Since the
loan amount was admitted by the defendants and since the suit was not
barred by limitation, the learned Judge of the Adalat refrained to frame
the issue in the suit dismissing the application filed by the defendants
under section 57 of the Ain and accordingly disposed of the suit under
section 13 of the Ain. It further appears from the record that on the date
of judgment the defendants filed an application under section 57 of the
Ain for setting aside the decree passed on the same day which was
eventually rejected by the Adalat below.

Under section 41 of the Ain the appropriate forum available for
the judgment debtor-defendants is to prefer appeal against the impugned

judgment and decree. Section 41 of the Ain is reproduced below:

83 | (5) e T %, TFN O A AWeced a1 feart 7
TR =20, I TEFo TR R ¢o (sReM) TF BT ST SiEd 2,
O 230 TA-qET () ¥ R ACATE, SRS vo (IM) R Wy
Q6 [, gk I fTFFe GFF e o (A=) =7 Bl =l
TSR I /X, J[OIR] 23T el wo (fah) e wuay tomireer Smecs
AT TS ARG 1]

(R) AT, fedpe G =fmes ¢o% 9« AR el
T SR Apforma M fermr wifilE 2foviea, a1 I widr A=
T, GFToTRT fCar MR WMETe &N IR TeHA GG S
AT [ AR T S AWECS AIRE T ST, SA-GRT (S) @F QT
T AT T 518 230 A |

(©) To-qrT (R) @7 {a gs, RAm-wie Efomtay s5(9) RF
RYT IO S0 % (W =) ARNIer BIFl Tow ==& SNe 2o e Fam
2R, TG R QT A W THRE OF do0% (W *Iorex) BT Tifdi-
ST IS @0 % (7RRem *rore) Bl 230 M 23(F |
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(8) THAR-BF Rre fymeen stgs, IM-we afodm @3 €=
TR T AT WER IR, T ToAfa-te e Wre @ S At
QIS G Wi BT 230K 1 |

(@) TS &% (I DA o1=e T W@ Ffeeng S < FREw ™,
fof freR T% Srafle waer IR & a1, @ fofF e T st saer =
e Bras oz SR, TfeET T AT SN G SR SCwad
TR I GG A STE & GEd R, T AH, ES FRCI; IR THF
TS o=l & 1 A, ol & feee T Sraie 29 SR |

(b) AT ST, AR R 23I[ AT vo (FHR) e Tty
Ty faerife Sfa, 9 o (FRR) e Wy waA=fs fife sfice e 230,
qvETe, fMReerg FRe B 49ES, TE TREIN SHiEE SEr wo (@)
foret 3fife sfare AAfa 17

On perusal of the record it is evident that the defendants without
preferring appeal against the impugned judgment and decree filed the
instant writ petition which, in our view, is not at all maintainable in law.
This view of ours, also got support from the decision reported in 46 DLR
(AD) 191, 59 DLR (AD) 6, 6 ADC 283 and 19 ALR(AD) 176.

In view of the above discussion, we do not find any merit in this
writ petition.

In the result, the Rule is discharged without any order as to costs.

The order of stay stand vacated.

Communicate the judgment and order to the respondents at once.

Md. Igbal Kabir, J.

I agree.

Masum. ABO



