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JUDGMENT

Hasan Foez Siddique, J: The Additional Sessions Judge, Narail,

convicted Firoz Mollah, Igbal Sheikh, Dawlat Fakir, Zaziron Nessa and
Shirin Akter(absconding) for commission of offence punishable under
Sections 302/34 of the Penal Code and sentenced accused Firoz Mollah,
Igbal Sheikh and Dawlat Fakir to death and to pay a fine of tk.5,000/-. It
also sentenced accused Zaziron Nessa and Shirin Akter to suffer
imprisonment for life and to pay a fine of tk.5000/-, in default, to suffer
simple imprisonment for one year more in Sessions Case No.08 of 2006
arising out of Lohagara Police Station Case No.l11 dated 09.08.2005

corresponding to G.R. Case No.197 of 2005.

The trial Court transmitted the case record in the High Court
Division for confirmation of sentence of death as per provision of section
374 of the Code of Criminal Procedure which was registered as Death
Reference No.79 of 2008. Convicts Firoz Mollah and Igbal Sheikh
preferred Criminal Appeal No.5610 of 2008; Dawlat Fakir preferred
Criminal Appeal No.5837 of 2008 and Zaziron Nessa preferred Criminal
Appeal No.4164 of 2009. Firoz Mollah also preferred Jail Appeal No.788
of 2008, Igbal Sheikh preferred Jail Appeal No.789 of 2008 and Dawlat
Fakir preferred Jail Appeal No.790 of 2008 in the High Court Division.
The High Court Division accepted the Death Reference and dismissed all

the appeals.

Then, convicts Dawlat Fakir preferred Criminal Appeal No.104 of
2014, Igbal Sheikh preferred Criminal Appeal No.108 of 2014, Firoz

Mollah filed Jail Petition No.03 of 2018, which was subsequently



converted to Jail Appeal No.3(A) of 2018, Zaziron Nessa filed Criminal
Petition No.424 of 2016 and Dawlat Fakir filed Jail Petition No.07 of 2008.

Igbal Sheikh filed Jail Petition No.03 of 2014.

Victim Rupa Khanam, wife of P.W.2 Gaffar Mollah, was mercilessly
killed in her dwelling hut on the night of 8" August, 2005. Gaffar was an
Army personnel and, at the relevant time, he had been serving in UN Peace
Mission in South Africa. At 7.00 a.m. on 09.08.2005, P.W.1 Abdul
Mannan, getting information from one Kabir Munshi that the victim Rupa
Khanam had been killed in her husband’s house, rushed to the house of the
victim and found her dead body. He heard details from Feli Begum
(P.W.14) and, thereafter, lodged an F.I.LR. (Ext.1) with Lohagara Police

Station at about 11.15 a.m. on 09.08.2005.

The Investigating Officer, holding investigation, submitted charge
sheet against the aforesaid accused persons for commission of offence
punishable under Sections 449/302/34 of the Penal Code. The case was
ultimately tried by the Additional Sessions Judge, Narail who framed
charges against the 5 accused persons under the aforesaid provisions of
law. Accused Firoz, Igbal, Jaziron and Dawlot Fakir, present on dock,
pleaded not guilty and claimed to be tried. The prosecution examined 15
witnesses out of 21 witnesses cited in the charge sheet. From the trend of
cross-examination of the prosecution witnesses, it appears that the defence

case was that the appellants had been falsely implicated in the case.

Out of 15 witnesses, P.W.1 is the informant of the case. At the
relevant time, he had been staying in his house which is about 8/9

kilometres far from the crime spot. Getting information about the



occurrence from one Kabir Munshi, he went to the place of occurrence and
heard details from Feli Begum (P.W.14) and, thereafter, lodged First
Information Report (Exhibit-1). P.W.2 was the husband of the victim Rupa
Khanam. At the relevant time, he had been serving in UN Peace Mission in
South Africa. P.W.3, Amirun Begum, a close neighbour of the victim,
hearing outcry rushed to the place of occurrence and found the victim
severely injured. She asked victim Rupa Khanam about occurrence who
disclosed the names of Igbal Sheikh and Firoz Mollah. She raised alarm.
Many people rushed to the place of occurrence. They tried to shift the
victim to the local hospital but, on the way to hospital, the victim
succumbed to injuries. P.W.4 Sanjida @ Farjana Akter, daughter of the
victim, in her testimony stated that in the night of occurrence, her mother,
younger brother Refat and she herself were sleeping in a room. She woke
up and found some people in the room. She calling her mother said that
some people had entered in their room. At that time, appellant Igbal
Sheikh, showing his knife, directed her not to make any sound. She said
that appellant Igbal Sheikh assaulted the victim. Zazirun caught the legs of
the victim. She found some other persons in the room. Her younger
brother, Jonaki and she herself raised alarm. Hearing outcry, her uncle and
aunty rushed there. On their query, the victim disclosed the names of
accused Igbal Sheikh, Firoz Mollah, mother of Mousumi and mother of
Kakoli. P.W.5, Marzina Begum in her testimony stated that in the night of
occurrence she was sleeping in her dwelling hut. Hearing outcry of the son
and daughter of Gaffar, she rushed to the place of occurrence and found
Rupa Khanam severely injured. On her query, Rupa told that Igbal Sheikh,

Firoj Mollah, Dawlat Fakir, Shirin Akter and Zaziron had assaulted her.



P.W.6, Jonaki daughter of P.W.3 was staying with the victim in the same
room. Court noted that she had capability of answering the questions
properly. She mentioned the names of Firoz, Igbal, Zaziron, Shirina Aktar
and Dawlot Fakir. She stated that at the relevant time victim Rupa, Sanjida,
Rifat and she herself were sleeping in the same bed. Hearing outcry, she
woke up and found the victim restless. She raised alarm. Then her mother
Amirun (P.W.3) and father Karimullah rushed to the place of occurrence.
Her mother asked Rupa Khanam about the occurrence who replied that
those 3/5 persons had assaulted her. P.W.7 Sk. Nur Alam is a seizure listed
witness. P.W.9, Dr. Sanjit Kumar Saha held autopsy of the dead body of
the victim and found the following injuries on her person:

“1) One penetrating wound on the lower most part of the right chest

wall 2” X 17 thoraco abdominal cavity

2) One swelling on the lower part of the left lateral chest wall 2” X

17 upto bone.

3)One penetrating wound on the inferomedial aspect of the left
breast -7 X L upto bone.

2 2
4)One penetrating wound on the inferomedial aspect of the left

breast 1” X %” upto bone.

5) One penetrating wound on the upper part of the left anterior

abdominal wall %” X %” upto bone.

6) One penetrating wound on the upper part of the anterior
abdominal wall (mid line) 2” X 1 cavity.

7) One penetrating wound on the lateral side of the left midarm 2” X

17 full thickness of the arm.



8) One incised wound on the back of the left forearm 2 X 1 upto
bone.

9) One penetrating wound on the right mid thigh 2”7 X 17 full
thickness of the thigh.

10) One incised wound on the right anterior knee 27X 17 upto

bone.”

He opined that death was caused due to haemorrhage and shock
resulting from above mentioned injuries which were ante-mortem and

homicidal in nature.

P.W.10 Saleha Begum in her testimony stated that getting
information from Feli Begum (P.W.14), she rushed to the place of
occurrence and asked about the matter to the victim who replied that Firoz
Mollah, Igbal Sheikh and Zaziron had assaulted her. She collected a van for
shifting the victim to the hospital. She finding accused Firoz Mollah
standing near southern ‘bhiti’ dwelling hut asked him about the cause of
assaulting the victim but he fled away. People present there, tried to shift
victim Rupa to local hospital but, on the way, she succumbed to injuries.
P.W.11, Kamalesh Halder investigated the case partly. P.W.12 Mafizur
Rahman recorded the confessional statement of convict-appellant Dawlat
Fakir. He proved the confessional statement (Exhibit-10). P.W.13
Soliendra Nath Mondal is another Magistrate who recorded the statement
of witness Sanjida under Section 164 of the Code of Criminal Procedure.
P.W.14, Feli Begum in her testimony stated that at the relevant time she
was sleeping in their southern “bhiti” dwelling hut. Hearing outcry, she

rushed to the crime spot and found Rupa seriously injured . On her query,



Rupa stated that Igbal Sheikh, Firoz Mollah, Zaziron, Memi and Dawlat
Fakir had assaulted her. She raised alarm. At that time, appellant Firoz
Mollah and Dawlat Fakir ordered her not to disclose their names. P.W.15,
Md. Mostafa Kamal, Sub-Inspector of Police, upon completing
investigation, submitted charge sheet against the appellants and another for

commission of offence punishable under section 449/302/34 of the Penal

Code.

Those were, in a nutshell, evidence adduced by the prosecution.

Mr. Joynal Abedin, learned Senior Counsel appeared on behalf of the
convict Dawlat Fakir in Criminal Appeal No.104 of 2014, Mr. S.M.
Shahjahan, learned Advocate appeared in Criminal Appeal No.108 of 2014
for Igbal Sheikh and Mrs. Shirin Afroze, learned Advocate-on-Record
appeared for the petitioner in Criminal Petition for Leave to Appeal No.424
of 2014 for Zaziron and Mr. S. M. Aminul Islam, learned Advocate,
engaged by the State, appeared for the appellant Firoz Mollah in Jail

Appeal No.3(A) of 2018.

Mr. Joynal Abedin, learned Senior Counsel submits that the
confessional statement of the accused appellant Dawlat Fakir was not true
and the same was not voluntarily made. He further submits that there is no
eye witness of the occurrence and that prosecution has failed to prove the
motive of killing the victim, so the appellant Dawlat Fakir is entitled to get
an order of acquittal of the charge. Mr. S.M. Shahjahan, learned Advocate
appearing in Criminal Appeal No.108 of 2014 and Jail Petition No.03 of
2018 for Igbal Sheikh, submits that the charge brought against appellant

Igbal Sheikh has not been proved beyond all shadows of doubt. He submits



that the trial Court disbelieved the testimony of P.W.4 and rest witnesses
are not the eye witnesses of the occurrence so appellant Igbal will get an
order of acquittal. Mr. S.M. Aminul Islam, learned Counsel appearing for
Firoz Mollah in his submission stated that the charge against convict Firoz
has not been proved beyond all shadows of doubt so he should be
acquitted. Mrs. Shirin Afroze, learned Advocate-on-record appearing for
convict Zaziron, submits that the instant case is a planted case. Due to
previous enmity between the accused persons with the victim and her
husband the instant false case was filed against Zaziron, she should be

acquitted.

On the other hand, Mr. A.M. Aminuddin, learned Attorney General,
appearing for the State in all the appeals and petitions, submits that the
P.W .4 is the eye witness of the occurrence. She disclosed the names of the
convict-appellants. He further submits that the victim in her oral dying
declaration disclosed the names of the appellants who were involved in the
occurrence, the courts below rightly convicted the appellants relying upon
dying declaration of the victim. He further submits that the confessional
statement made by accused Dawlat Fakir was voluntarily made and the
same was true. He, lastly, submits that the learned Courts below upon
proper appreciation of the evidence on record convicted and sentenced the

appellant. All the appeals and petitions should be dismissed.

In this case, the learned Courts below while awarding conviction and
sentence of the appellants relied upon (1) dying declaration of the victim,
(2)confessional statement of the accused Dawlat Fakir and (3) on

circumstantial evidence.



It appears from the testimony of P.W.3, who is a neighbour of the
victim, that she rushed to the place of occurrence hearing outcry of her
daughter Jonaki and Sanjida, daughter of the victim, and asked about the
occurrence to victim Rupa, who disclosed the names of Igbal Sheikh and
Firoz Mollah. P.W.4 Sanjida, daughter of the victim, at the relevant time
was sleeping in the same bed, stated that her mother disclosed the names of
Igbal Sheikh, Firoz Mollah, Dawlat Fakir, mother of Mousumi and mother
of Kakoli. P.W.5, Morzina Begum in her testimony stated that when she
asked about the incident to victim Rupa Khanam she replied that Igbal
Sheikh, Firoz Mollah, Dawlat Fakir, Shirin and Zaziron had assaulted her.
P.W.6, Jonaki Begum mentioning the names of those five accused persons
in her testimony stated that her aunty, had been assaulted by them. P.W.10,
Saleha Begum, mother of the victim, in her testimony stated that getting
information she rushed to the victim’s house and asked about the matter to
her who said that Firoz Mollah, Igbal Sheikh and Zaziron had assaulted
her. At one stage, she asked about the occurrence to Firoz Mollah, finding
him in the Courtyard, who fled away. P.W.14 stated that Rupa disclosed
the names of Igbal Sheikh, Firoz Mollah, Zaziron and Dawlat Fakir. That
is, P.Ws.3,4,5,6,10 and 14 consistently deposed that, on their query, victim
Rupa disclosed the names of the convicts-appellants and petitioners. The
learned Courts below considered the evidence of those witnesses and
believed their testimonies so far the same relates to the dying declaration of
the victim is concerned. Since the evidence of those witnesses are
consistent about the dying declaration of the victim, we do not find any

reason to disbelieve the testimonies of P.Ws.3, 4, 5, 6, 10 and 14.
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The learned Advocates for the appellants submit that the Courts
below erred in law in placing reliance on the oral dying declaration as it
does not inspire confidence. The law is well settled that the conviction can
be founded solely on the basis of oral dying declaration if the same inspires
full confidence. In the case of Laxman V. State of Maharashtra [(2002) 6

SCC 710] Supreme Court of India has laid down thus:

“The juristic theory regarding acceptability of a dying
declaration is that such declaration is made in extremity, when
the party is at the point of death and when every hope of this
world is gone, when every motive to falsehood is silenced, and
the man is induced by the most powerful consideration to
speak only the truth. Notwithstanding the same, great caution
must be exercised in considering the weight to be given to this
species of evidence on account of the existence of many
circumstances which may affect their truth. The situation in
which a man 1s on death bed is so solemn and serene, is the
reason in law to accept the veracity of his statement. It is for
this reason the requirements of oath and cross-examination are
dispensed with. Since the accused has no power of cross-
examination, the court insist that the dying declaration should
be of such a nature as to inspire full confidence of the court in
its truthfulness and correctness.”

Word “Dying Declaration” means a statement written or verbal of
relevant facts made by a person, who died after making so. It is the
statement of a person who expired stating the circumstances of his/her

death. This is based on the maxim “nemo moriturus praesumitur
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mentire”, 1.e., a man will not meet his maker with lie in his mouth. When a
statement is made by a person as to cause of his death or as to any
circumstances of transaction which resulted into his/her death, in case in
which cause of his death comes in question is admissible in evidence (Vika
Ram V. State of Rajasthan, AIR 2001 S.C. 1814). It is the philosoply in
law that a dying declaration made by a person on the verge of his death has
special sanctity as at that solemn moment, a person is most unlikely to
make any untrue statement. A dying declaration, therefore, enjoys almost a
sacrosanct status, as a piece of evidence, coming as it does from the mouth
of the victim who died after making the same. If the Court is satisfied that
the dying declaration is true and free from any embellishment such a dying
declaration, by itself, can be sufficient for recording conviction even
without look for any corroboration provided it has been made by the

deceased while in a fit mental condition.

We do not find any reason to disbelieve the dying declaration made
by the deceased to the witnesses P.Ws.3,4,5,6,10 and 14. They are the most
natural witnesses to whom dying declaration was made by the victim. The
doctor, who held autopsy of the deadbody of the victim in his cross-
examination has said, “SEf® SR 17 @ FA IS 7T 1~ Such evidence
makes the dying declaration credible and the conviction based on the same
cannot be faulted. Once the Court is satisfied that the dying declaration was
true, voluntary and not influenced by any extraneous consideration, it can
base its conviction without any further corroboration as rule requiring
corroboration is not a rule of law but only a rule of prudence. In the case of
P.V. Radhakrishna V. State of Karnataka, AIR 2003 SC, 2859 it was

observed that if after careful scrutiny the Court is satisfied that it is true and
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free from any effort to induce the deceased to make a false statement and if
it is coherent and consistent, there shall be no legal impediment to make it
basis of conviction, even if there 1s no corroboration.

So far the confessional statement of the accused Dawlat Fakir is
concerned it appears that the confessional statement recording Magistrate
upon due compliance of the provision of Sections 164 and 364 of the Code
of Criminal Procedure recorded the same. In his confessional statement,
Dawlat Fakir stated as follows:

‘T H T SGNE 3>.00 IHF TS d.00 IHIF WA
ARYFOT AT TSI FoAT (TR 10 2T BT | WS (CieT® ), 0% |
BT PR TS, I ARARD, AT (TS | 0w | Rearer (e, i
@IS, AN AR, A RGN | 8 | Giewe, F[ O (BN T,
A AR, AR ETRG! | o¢ | R Srew, A e[ @=nl, ™
ARAIER, ITICTE TGIRE | 2RI AP G Herad waen 2 e e
CET | SIS T IR AT 0¢ & [ AT |

SIS ReCaE (T O A0S AP (ORI e Jor AT (e
T (S04 (0T | P AT @ S oI (@9 TS (Beet 4ed | S gl
G AT (6Col < | SPTIST RFCarer ST AT (TR Cofeh q% (R e
I (AT | SRR BFAET FAT (@ I (@R | T (@O oIS 6
AT AN TS (A T 00s BFH I T | ST ST IR
Porera waer U (AICe #IFT T2 | (IR TN AT @9 (@ A
IS A | AT GBI W AP FFAT GR G G761/ 90
it em I | Sit@es 9@ [FE @@ | G2 TN AT (@0 SIRTST
BT 8 GG (F (iR FETCa S (e (0T | oniess et oeicy ol
@I AL AP IFIE 8 GG AT T | ANSR AT AT
BFE 2T (@ONCF IR ST G2 & F99, $2 AR G | (GBS
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ST 98 G (o @Co AR A 1T SN AT S oA AL | O
&S S TN br.oo THFR T ANK @ FfF= @ T¥w Aeice
IO WY 3@, e, wiews qq FiEEr @ e IR @R AT
@IS (N @R Fae (=R | G (/T WS 354 S e
Jar TR e a9 R S wfewe e WNE @ HfEE wfereT
JITS TR | CTATT =T @ A @ e ¢ Fifar sie® 37 =g |
SR SN @ FFAE Siecad 9 0T | So(WH) WG o7 S e
GFOT CSIAET e v eI e <ot | S 259 frcaied 9t 2re
Al T R SIS PGS AT 1R (/TP (RIAT (7 | oy =1 Jf8 g
| SRR Tiede AT (9ICNF 90 I ot e vien =re e 4
T | SRR SR 9CE AT AT (@0 2031 M | A7 el S7pie
@ SO EHAET 8 RIS SIS #0e 0e Wed SETr S10% | SRR
M 7 AeICe S | o1 IRER AR MRS FACE L &I T
LT NN (RICHT (AP (EFOR A |

G IR (AT ARG SAIT | S = 5g 7o =7 17

From the confessional statement and the evidence of P.W.12 it
appears that, Md. Dawlat Fakir was given sufficient time for his refletion
and the Magistrate following all legal formalities recorded the same. The
Magistrate had told him that it was his own choice and volition to make or

not to make the confessional statement. He made the statement on his free

will. The Magistrate noted that, “SIPIIS (MieTe FfPa ©F 2fS WS A ST
SRS FENE | AN [ @2 S @ gqrims 1”. He further noted,
“PTIET (TeTe FiAce W AR AR A0 ea fof Fricaife sace g w9 9k e
AT ¢ Tofere oF =ife =0 2I1ta | o3 fsfv =@ F@eed I” We do not find any

reason to disbelieve his confessional statement. The confessional statement
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was voluntarily made and the same was consistent with the prosecution
case. We find that the confession is free from all infirmities and conforms
to the requirements of sections 164 and 364 of the Code of Criminal
Procedure. So, the Courts below rightly convicted the accused Dawlat

Fakir on the basis of confessional statement and other evidence on record.

In the case of State of Tamil Nadu V. Nalini and others reported in
(1999) 5 SCC 253, it was observed that Section 30 of the Evidence Act
discloses that when the following conditions exist, namely, (i) more
persons than one are being tried jointly; (i1) the joint trial of the persons is
for the same offence; (ii1) a confession is made by one of such persons
(who are being tried jointly for the same offence); (iv) such a confession
affects the maker as well as such persons (who are being tried jointly for
the same offence); and (v) such a confession is proved in Court, the Court
may take into consideration such confession against the maker thereof as
well as against such persons (who are being jointly tried for the same
offence). On perusal of Section 30 of the Evidence Act it appears that
where confession made by one of such persons affecting himself and some
other of such persons is proved, the Court may take into consideration such
confession as against such other person as well as against the person who
makes such confession. The provision of Section 30 is not conclusive for
the reason that only if the Court feels the confession is corroborated with
other materials on record, then that can be used against the co-accused and
in that situation section 30 of the Evidence Act will come into play. The
word ‘may’ in this section is very important to interpret the presence of this
term indicates that such a confession can not be said to be ‘evidence’ in its

technical sense and thus can only support a conviction. The confession of
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the co-accused is not the substantive piece of evidence and that it can only
be used to confirm the conclusion drawn from other evidence in a criminal
trial. The traditional dogmatic hyper technical approach has to be replaced
by rational, realistic and genuine approach for administering justice in a
criminal trial. In this case, the victim made dying declaration connecting
the convict appellants who are, confessing accused Dawlat Fakir, Igbal
Shaikh, Firoz Mollah, Zaziron and Shirin Akter in the occurrence. P.W.4
Sanzida is the eye witness of the occurrence. She mentioned the names of
the convicts. Confessional statement of convict Dawlat Fakir, who was
tried jointly with other accused appellants, fully supported the dying

declaration of the victim.

Considering the facts, circumstances and the evidence on record, we
do not find any illegality and irregularity in the conclusion arrived at by the

courts below.

It appears from the post-mortem report that the victim received as
many as 10 injuries. Although the murder had been committed in a
premeditated and calculated manner with extreme cruelty and brutality, it is
difficult to say conclusively as to whose assault the victim died. The
appellants Igbal Sheikh, Md. Dawlat Fakir and Firoz Mollah have been
languishing in death cell for more then 12 years. No absolute and
unqualified rule can be laid down that in every case in which there is long
delay in the execution of death sentence, the sentence must be substituted
by life imprisonment. However, considering the facts and circumstances of
the case, particularly, previous quarrel between the convicts Igbal and

Zaziron with the victim and that the nature of the offence, the diverse



16

circumstances attended upon it, its impact upon the contemporary society,
we are of the view that ends of justice will be met if the sentence of death

i1s commuted to one of imprisonment for life.

Accordingly, all the appeals and petitions are dismissed. However,
the sentence of appellant Md. Dawlat Fakir, Igbal Sheikh @ Md. Igbal
Sheikh and Firoz Mollah @ Md. Firoz Mollah is commuted from death to
one of imprisonment for life and to pay fine of tk. 25,000/- each, in
default, each of them to suffer rigorous imprisonment for one year more.
However, all the appellants and petitioner shall get benefit of section 35A

of the Code of Criminal Procedure.

CJ.

The 15th September, 2021.
M.N.S./words-4,410/




