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S.M. Maniruzzaman, J:

The instant Customs Appeal is directed against the order dated
29.08.2010 passed by the Customs, Excise and VAT Appellate Tribunal,

Dhaka (in short, the Tribunal) respondent No. 1, under Nathi No. CEVT/



Case- (Cus) -131/2001 communicated vide Nathi No. CEVT/Case(Cus)-
131/2001/363 dated 08.09.2010 upholding the Order dated 28.01.2001
passed by respondent No. 2 vide Nathi No. 5-
Cus/PSI(1120)Bureau:/2000/9182(Chha) imposing penalty of Tk.

10,64,232.50 upon the appellant.

Facts, relevant for disposal of the appeal, in short, are that the
appellant was appointed as a PSI Agent of the Government of Bangladesh
having licence under the Pre-Shipment Inspection Order, 1999 (in short,
the order, 1999) for Block-B under Paragraph 5 made under Article 4(8) of
the said Order. The importer, namely M/S White Products and Electronics
Ltd., Sonartari Tower, 12, Sonargaon Road, Dhaka imported electronic
machineries declaring “Acid Dry Charged Battery, YUASA Brand” from
Singapore and for that purpose opened a Letter of Credit No.
864/LCY001302 dated 28.09.2000. Before shipment of the goods physical
pre-shipment inspection was conducted by the appellant in accordance with
the Order, 1999 and a preliminary CRF certificate was issued certifying
and declaring the imported consignment as “Lead Acid Dry Charged
Battery, YUASA Brand” under H.S. Code No. 8507.10.00 vide CRF No.
SG/B/00/0018124/F01 dated 24.11.2000 certifying the value at US$

15,626.19.

After arrival of the goods at Customs House, ICD Kamalapur, Dhaka
the importer in due course submitted the relevant documents along with the
said CRF certificate for assessment and release of the same. However, the

customs authority allegedly found that the appellant had certified a lower



value than another consignment of similar goods which had been certified
at US$ 25,887.59. Accordingly, the customs authority assessed the goods at

the value of US$ 25,887.59.

Thereafter, respondent No. 3 issued a letter to the appellant on
18.12.2000 seeking an explanation for certifying a lower value instead of
the real transaction value prevailing at that time in the international market
and also asking why penal action should not be taken against the appellant
under Article 10(5) of the PSI Order, 1999. However, no copy of the
alleged reference CRF certificate was supplied to the appellant. The
appellant replied the notice and thereafter a joint meeting was held on
25.01.2001 at the office of respondent No. 3 regarding settlement of the
disputes stating that the imported consignment of M/S White Products and
Electronics Ltd. was not similar to the goods mentioned by the customs
authority in the show cause notice. The country of origin and brand names
of both consignments were different and therefore, the appellant had
correctly issued the CRF certificate showing the real value prevailing in the
international market at the relevant time. The goods certified by the
appellant were of Indonesian origin, manufactured under licence from a
Japanese company whereas the goods mentioned in the reference CRF
were of Japanese origin and manufactured in Japan. As the goods differed
in quality, country of origin and brand name the international market price
could not be the same and the goods could not be treated as identical or

similar.



After hearing the parties, respondent No. 3 came to the conclusion
that certification of a lower price than the prevailing international market
price had been established and that penal action might be taken against the
appellant, i.e., the PSI Agency in accordance with Article 10(5) of the order
and passed an order to that effect in Serial No. 6 of Ref: 5-Cus-PSI
(Meeting)/Ins:/2000/9203 (Ka) dated 28.01.2001 in the joint meeting
between the customs authority of ICD and the inspection agency regarding

settlement of disputes.

Subsequently, respondent No. 2, Commissioner of Customs imposed
a penalty of Tk. 10,64,232.50 under Article 10(5) of the Order, 1999 upon
the appellant for certifying a lower value than the real transaction value as
decided by the Dispute Resolution Committee vide Nathi No. 5-Cus/PSI
(1120) Bureau:/2000/9182 (Chha) dated 28.01.2001. It is further stated that
before passing the said order of imposing penalty, respondent No. 2 neither
issued nor served any show cause notice upon the appellant nor afforded

the appellant any opportunity of being heard.

Thereafter, the appellant preferred an appeal before the Customs,
Excise and VAT Appellate Tribunal, Dhaka (the Tribunal) against the said
order. The Tribunal heard the appeal on 17.08.2010 where both parties
appeared and participated in the hearing. After hearing the parties, the
Tribunal rejected the appeal and thereby upheld the order passed by
respondent No. 2 vide Nathi No. CEVT/Case (Cus)-131/2001/363 dated

29.08.2010.



Being aggrieved by and dissatisfied with the order dated 29.08.2010
passed by respondent No. 1, the appellant preferred the instant appeal

before this Court.

Mr. M.A. Hannan, the learned Senior Counsel appearing for the
appellant submits that the Tribunal committed an error of law and fact in
dismissing the appeal and thereby upholding the order passed by
respondent No. 2 dated 28.01.2001 without considering the fact and law
that no notice had been issued by respondent No. 2 and no opportunity of
hearing had been afforded to the appellant before passing the order dated
28.01.2001. As such, the said order was passed in violation of the

principles of natural justice.

Mr. Hannan next submits that the Tribunal further committed an
error of law and fact in dismissing the appeal and thereby upholding the
order passed by respondent No. 2 dated 28.01.2001 without considering the
fact and law that the entire allegation against the appellant was based on
another CRF Certificate wherein the value of “Lead Acid Dry Charged
Batteries” had been shown at a higher rate whereas the appellant certified a
lower value thereby allegedly causing scope for loss of revenue. However,
no copy of such reference CRF Certificate was ever supplied to the
appellant. Rather, from the contention of the customs authority itself, it
appears that the country of origin, manufacturer and brand names of the
referred goods were different. Therefore, the goods in question could not

be treated as identical or similar goods and consequently the prices could



not be the same. The Tribunal without consider the same rejected the

appeal there by affirm the order of the respondent No. 2.

Mr. Hannan further submits that the Tribunal also committed an
error of law and fact in upholding the order dated 28.01.2001 passed by
respondent No. 2 inasmuch as the copy of the alleged reference CRF
Certificate had neither been produced before Tribunal by the customs
authority at the time of hearing nor supplied to the appellant at any stage of
the proceeding thereby depriving the appellant of the opportunity to

controvert the same.

Mr. Hannan finally submits that the Tribunal has committed an error
of law and fact in dismissing the appeal and thereby upholding the order
passed by respondent No. 2 without considering the point of law as a
required under Rule 9 of the Order, 1991. The concerned Commissioner
without referring the dispute to the Review Committee as required under
Rule 9(3) of the PSI Order, 1991 referred the matter for imposition of
penalty. The Commissioner as well as the Tribunal without considering the
said provision of law imposed the penalty and thereby committed an error

of law in passing the impugned order.

On the other hand, Mr. Akhtar Farhad Zaman, the learned Deputy
Attorney General appearing for the respondent-government submits that
there is no illegality in the impugned order inasmuch as the appellant
willingly signed the disputed resolution and passing the said decision, the

concerned customs authority referred the matter before the Commissioner

as required under Rule 10(6) of the Order, 1991. Accordingly, the



Commissioner imposed penalty upon the appellant under Rule 10(5) of the
Order, 1991. As such there is no error of law in passing the impugned order

by the Tribunal.

We have heard the learned senior counsel for the appellant and the
learned Deputy Attorney General for the respondent-Government, perused

the memo of appeal as well as the relevant materials on record so appended
thereto and consulted the relevant provisions of the law.

The main issue to be addressed in the instant appeal is whether
respondent No. 2, the Commissioner imposed penalty amounting to Tk.
10,64,232.50 following the applicable provisions of law.

It, however appears from the record that being aggrieved by the
order dated 28.01.2001 passed by respondent No. 2, the appellant preferred
appeal before the Tribunal being CEVT Case No. 131 of 2001. The
Tribunal, after hearing the contesting parties passed the impugned order
holding inter alia,

........ AR @@ fHavenr?  REEn, 335 97 SerRu-» () (F)
TPIE SIS W FH @R AR) 92 [T Seea-» (2) (F)
APE [FEY faeife FRGe SFHrw 97F (iF Ie3 I[74@ Nam a7
I @RI IMerTT™ & FEEAN ATT, SHLD T NEI-Svo IF fIN
TARANSE AT FAT 7A@ AETEIESE SR fawire e 7w sfefde @,
IANTFRNE ASEATET A FET WA TR 9T ST AFTF AT
ST SIER 6 SIE JMEsTe @A 53 A1 Q@ [ a8 ormd
A oo AFSETT ATT FA© THA Ff, ©F e ©F ©md ENEF
FEI (7T I HE Ao} IR I35 8 [EwW s wwm @o@a
fa" ererRs Faver 3w {Fgm ade Sfe@ns afefde 28I fHasend
MT-056/5D, BR-53/50/5> 97 ITIEm-so(¢) 97 YT ST AT

(FrasanR) 31 9% WAfbe TTHET FIFE (TG FHEE F9F oW STa-



so,u8,30%.¢0 (7T % CRFE zoE RBre AT T TFrT) BT W
SAMETTFIT WP 3 AR IR
It further appears from the record that the present appellant before

shipment of the consignment in question inspected the goods as well as the
documents and issued CRF  Certificate vide Memo No.
SG/B/00/0018124/F01 dated 24.11.2000 fixing the value of the goods at
USS 15,626.19. After submission of the Bill of Entry, the concerned
customs authority assessed the goods fixing the value of the consignment at
USS 25,887.59 ignoring the value certified by the PSI agent. In this regard
the Commissioner as well as the Tribunal held that- @%% W@ TRINRS
FCH YWEE PR Preiaced gepiie ¥ wewiies e Ko a5e e
01K (507 USS d0,305.80 1’|

But both the authorities below, without examining the declared value
available before them and the contemporaneous value of similar goods
available at the Customs House failed to mention in their order from which
the said value was received by the concerned authority and also failed to
mention the concern bill of entry along with its date. In this regard, the
method for determination of the actual value of the imported goods has
been incorporated in the (= mEa (S TR [+ fvafmer) e, o000’ for
the purpose of assessment.

In the scenario of the present case it is necessary to go through the
methods for determining the actual value of imported goods incorporated in
the "[= JeTAe (ST e 35 fovefiaer) e, 200" 1.€. the Rules 2000 for the

purpose of assessment.



The Rules, 2000 provides 6(six) methods in determining the actual
transaction value of the imported goods. Relevant part of the said methods
are quoted below for ready reference:

) AT Twio:- 92 A STy T, -
(F) srmfage TEnd I OxF [fasE § (transaction value)
EEICH

(%) T w%7 (F) 97 R APNE @A ATfAFe e JT5 el /me
FAT Y8 7 2F ORI RVE TANE [ ¢, o, 9, b I » 97 [y
ST SRR [T AT FA00 23R:

@ TS NFE @, AT ISR A@TAFE 932 F Fhre
(Commissioner of Customs) a7 SEEmwase (& 9 8 v a7
fena, f37de =+ (reverse sequence) SJEHIE ST FHT IRG|

8) fifem 3w (transaction value) :- () IxeneeT FgEE ST
fIPe @ TTa gFe AHCNES 31 AT 777, &3 so a7 e
SR SR 9k famafde 8 e T AevE e i
(transaction value) 2¥@, IN-..............

¢) wIfew sten (identical goods) fafes ;-

(v) -8 a7 Ry P& I @ AEwEIFe Merd 3§71 @ Fa1
SEF 13X ORI ¥ IF2 THF F¥] T 952 TAF IRTGT AFmfaFe
feq Mend [y 31 T Apmifage Tend I3 R,

(8) 92 fAffm IIfe SIfeq e AFEF R T MN3T 61
SR T A T ANy e fefere armivge Jens
3T 1A Ffae 23E|

b) e end (similar goods) fRfas sp: -

(v) RfF 8 8 ¢ 297 Ry PR I @A SPmfaFe Terg Je5 el @

FAT V8T A1 T ORI RE AFR I AT TF AFR AT IRAT@CT
g G M {fefey F7 T Ammfage Teng 5 B¥E|

....................................

....................................

Emphasis given by us
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q) st 3w (deductive value) :- (v) & 8. « 8 b 97 Ry
S AT @ SATINF© TN T TS T T8 AT I O 23T
AP Y YT T AFR NI AFUIAF© Ff AT SO Fefy T4 qy
A ¥l @ ATIT AR FH IR (R AT (Fol 8 fAFor
ML TS @ 3T (@old 6 NS AT @ 95 (T
AT 747 22T (R 0 22© fF@3ffe 37 am 3 Te armfage

A 3T foref 17l Ff0 B! IAT:-

v) Nege ¥ (computed value): &% 8, ¢, v 8 9 97 [y
FAPE I @ AP S I T [ FT FAT NG A7 27 ORT 236
foay 3ffe I TS To Terd T @ IR RARPe 15 I

sfefze 23E, INT-

) T TEwhe:- () & 8, ¢, b, 9 8 b 97 Ry FPIE IW @A
SEIIfAFe Med [ fAHFT FAT 7€ A1 7 O B 97 R
SN [T e TesTfosef Se @1 Yo Twhe 972 NkEFE Mend
T RFR @ ©NF IRACT M3T TRE T2 fefete Te apmifer s
3T Ve Ffate 22|

It appears from rule 3(ka) that the price of the imported goods is to
be transaction value of the goods, but rule 3(kha) provides that if it is not
possible to determine the value of the goods under sub rule (ka), then the
actual transaction value of the imported goods is to be determined by
following the rules 5, 6, 7, 8 or 9 and those methods are to be applied
chronologically one after another.

Rule 5 provides that when it is not possible to determine the value of

the imported goods under rule 4, then the value of the identical goods



11

imported in Bangladesh at the same time (932 s=3) or almost same time (a3
2332 %) to be transaction value of the imported goods.

The definition of the "a32% s=i3" (vary same time) or "=¥ 133 w=F"
(almost same time) provides in rule 2(st1) of the Rules, 2000. Rule 2(smr)
reads as follow;

" 9% Y T AT 9FR TR S I AR Sely AFAE ofy Sewiag T (time
of importation) 52 foe 5 =g ST |

Sub rule (4) of rule 5 provides that when differents value/price are

found of anv identical goods under this Rules, then less transaction value is

to be actual transaction value of the said imported goods. (Emphasis given

by us)

However, in the instant case the customs authority without
following the provision of the valuation Rules fixed the value
hypothetical manner holding “49% FN@W FPMRE FETE AT P
Promaaces ererei wweios e [Eem a5 e Jona o6 USS do,30s.80
TN

Moreover, another contention raised by the learned Senior Advocate
is that the authority concern without following the provisions laid down in
Rule 9 of the PSI Order, 1991 directly referred the matter to the
Commissioner for imposing penalty. In order to appreciate such argument,
it is necessary to examine the relevant provisions i.e. rule 9 of the PSI
Order, 1999 which is quoted below for ready reference:

> REm-faefeg safel (v) 15 FeTs, MfEw T3 8 APuEAPEET
SRET AT A3 SOOI I ¢, 4 3 b A Jffe @ KA s foesifen sy
foryafede o (f5a) 37 [ IR PR+ FRE RBE, I0:-
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(F) == 37 -FREEF ST At 573 faonfs;
(¥) f5StT 33- &fSS 36 (Review Committee) 8% (3,
(o) ©OIT T SIITre TR FRF T3
() AT ST ST T35 ferifed @ fmafde Tafo STeyae Fa
TR, T~
(F) =T A 09 (Te) FHTHETT J&F ASESFIN EET =7
T e SE s e afsmsea wER sfemsa st S

AR afeTs 237 IfSETET FHF TIF ofFy 8 Wy 337 o1
TR FREF 932 TR 930 3 ACAPFRE 7 IR

(%) SIS M3 JfEE TS 09 (W8) FRMHITE Ny ToF 7% [T
7o SIEmaE e ey TR afoTmE waw @6F S
FAE To (@@ [REET 773 fFife 2237 6 936 [{aadt sge
AT T IF T2e THH FHe: AONF AF6 FEIT AEFR S
S|

(57) SIETTEAT @@ R EafE frifs a1 B Sfo s TF @O ©

(fe) 6 FRMaeTE &y ARSI FTF 5 3 ST foesifs 71 28"
F1A foifeRT R ASAEFANE 936 517 @7 FRE|

(7) TA-srqEm (R) (F) () 8 () 98 T R @ RE AR
FRMEIET weF I9Fe (1R @ AT W3 ST AF6 AT Ao
FEAE AR ASAT TR e T 9F JT AFMES FHFOEF AT
fafee FfEE|

(0) AT 3G FOF fr=ifed @m famafde Tamfe = Ffate 3@, I:-
(F) Sor-srrmn (}) APNE [ s a1 B SfoTwma 6 ¥©

fofie SAF 71 VA A 5T IPe IR 9 (©) FHIIEF Ty
AFSEBFE! @ frifer o [Ffes siifea st famafde wferma sz

AMET FfH0© THE, IN0:-
(=) afe=esa f4st THfre a3 SfsETsTa;
(=) =fesresa foifie 511,
() afSTeEa Toq @ SRAFTST AR ¢ T {31 07

In the Instance appeal, the dispute was raised by the customs
authority alleging that the appellant issued CRF certificate fixing the lower
value of the goods in violation of the Valuation Rules, 2000. Thereafter, for

settlement of the dispute referred the matter before the joint meeting and
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accordingly, the meeting was held on 28.01.2001. At the said meeting, the
present appellant did not agree to the settlement and raised objection in the
following terms:

Oral Argument: The PSI agency argued that the country of

origin of both the consignments was not the same. The agency
also added that even the brand was different. So, the goods of

Korea origin can not be compared with that of Japan origin

However, the concerned authority without following the provisions
of rule 9(3) directly referred the matter to the Commissioner of Customs
for imposing penalty. Rule 9(2)(Ga) provides that if the dispute is not
settled in the meeting, the complainant by noted the reasons for such non-
settlement shall submit a reply and send the same to the complainant and
thereafter refer the matter to the Review Committee for final settlement as

required under rule 9(3) of the Order, 1999.

However, in the present case, the concerned customs authority
without exhausting the forum of the Review Committee directly referred
the matter before the Commissioner for imposing penalty and accordingly,
the Commissioner imposed a penalty of Tk. 10,64,232.50. The
Commissioner as well as the Tribunal without following the said legal
requirements passed the impugned order. Moreover, it appears from the
record that respondent No. 2 without issuing any show cause notice or
providing any opportunity of being heard to the appellant imposed the
penalty which was a clear violation of the principles of natural justice. It is
well settled principle is that “no person should be punished unheard” (4ndi

Altera Partem).
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In this regard, one of unreported judgment passed by this Division in
Customs Appeal No. 41 of 2007 wherein the present appellant was also
appellant. The High Court Division after hearing the contending parties

allowed the appeal holding inter alia:

We do see any legal process to proceed against the
appellant under Article 10(5) of the PSI Order, 1999.
Moreover, process though was adopted by the customs
authority to resolve the dispute by three tier dispute
resolution process but without exhausting the same the
Commissioner of Customs abruptly and without any
sanction of law adjudicated the dispute and imposed
penalty upon the appellant and in that event the
Appellate Tribunal while affirming the order of the
Commissioner of Customs failed to take notice of such
illegality of the Commissioner of Customs. This being
so, for the aforesaid reason we find merit in the appeal,
thus the same should be allowed.

In view of the facts and circumstances of the cases, we find the
substance of the submissions so made by the learned Senior Advocate for
the appellant and merit in the appeal, accordingly, the appeal is allowed.

The impugned order dated 29.08.2010 passed by the Customs,
Excise and VAT Appellate Tribunal, Dhaka, respondent No. 1, under Nathi
No. CEVT/ Case- (Cus) -131/2001 communicated vide Nathi No. CEVT/
Case (Cus) -131/2001/363 dated 08.09.2010 upholding the Order dated
28.01.2001 passed by the respondent No.2 vide Nathi No. 5-
Cus/PSI(1120)Bureau:/2000/9182(Chha) imposing penalty of Tk.
10,64,232.50 upon the appellant is hereby set aside.

There 1s no order as to cost.
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Send down the lower Court’s record at once.
Communicate the judgment and order to the concerned respondent

forthwith.

Dihider Masum Kabir, J

I agree.



