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This first appeal under section 96 of the Code of Civil 

Procedure (in short, the Code) is directed against the judgment and 

decree dated 29.05.2019 passed by the learned Joint District Judge, 

Court No. 1, Faridpur in Title Suit No. 19 of 2016 dismissing the suit. 

 Facts relevant for disposal of the appeal, in short, are that the 

present appellants being plaintiffs filed Title Suit No. 19 of 2016 

before the learned Joint District Judge, Court No. 1, Faridpur for 

declaration of title along with confirmation of possession stating, inter 

alia, that the suit property along with other properties appertaining to 

R.S. Khatian No. 175 corresponding to plot Nos. 2052, 2053 and 

2054/2146 with an extent of land measuring 0.1188 acres, 0.8500 

acres and 0.3100 acres of Faridpur Mouza was originally belonged to 
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Hem Chandra Naha Roy, Khitish Chandra Naha Roy, Akhil Chandra 

Naha Roy and Nikhil Chandra Naha Roy who proportionately owned 

the same and by an amicable settlement Hem Chandra Naha Roy got 

0.2069 acres of land. Subsequently, by virtue of a Kabala deed dated 

06.10.1962 Hem Chandra Naha Roy sold out 10.06 decimals of land 

from the above mentioned plots to Moulvi Monsurul Huq Chowdhury, 

Moulvi Mohammad Ali Chowdhury and Moulvi Ebadul Huq 

Chowdhury. They got possession in the purchased land and by an 

amicable settlement Moulvi Monsurul Huq Chowdhury alone got the 

entire 10.06 decimals of land. During the S.A. operation the land was 

erroneously recorded in the name of Hem Chandra Naha Roy. Moulvi 

Monsurul Huq Chowdhury died leaving behind 5 (five) sons and 5 

(five) daughters. Aliuzzaman Chowdhury, the predecessor in interest 

of the plaintiffs was an Advocate of Faridpur District Judge’s Court 

who exchanged his lands located in the rural area with his brothers 

and sisters and obtained the entire 10.06 decimals of land and erected 

buildings and other establishments therein, paid land development 

taxes, municipality taxes and   electricity bills.   Aliuzzaman 

Chowdhury died in 1981 leaving behind his wife Zakia Begum, 2 

(two) sons, namely, Tarik Akter Chowdhury and Selim Akter 

Chowdhury and 1 (one) daughter Selina Rahman. Tarik Akter 

Chowdhury died on 02.08.2010 leaving behind the plaintiffs as his 

brother and sister and mother Zakia Begum. Subsequently, Zakia 

Begum died leaving behind the plaintiffs as her legal heirs and in this 
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way they obtained the disputed property. But the B.S. record was 

wrongly prepared in the name of the government. The plaintiffs have 

been possessing the property by paying taxes to the government, but 

on the basis of erroneous Khatian the local Tahsilder denied to receive 

taxes. Then the plaintiffs applied to the Assistant Commissioner 

(Land), Faridpur for mutating their names who upon hearing allowed 

the same and directed the Tahsilder to accept the taxes of the property, 

but the Tahsilder on 16.08.2016 denied to accept the same and hence 

the suit. 

Defendant Nos. 1, 2 and 23 filed a joint written statement, but 

finally did not contest the suit and filed petition of compromise with 

the plaintiffs.  

Defendant No. 35, the government contested the suit by filing a 

separate written statement contending that the suit is not maintainable 

under section 42 of the Specific Relief Act. In the written statement it 

is further stated that the original owners of the disputed property left 

this country for India during the war between Pakistan and India in 

1965 and, as such, the said property was treated as enemy property 

and subsequently it was treated as vested property of the government. 

0.713 acres of land of plot No. 2052 and 0.0350 acres of land of the 

same plot had been leased out to Abdur Rashid and Sajeda Begum 

vide Miscellaneous Case Nos. XII-V.P.20/70-71 and XII-V.P.18/74-

75 respectively and the lessees have been possessing the property. The 

B.S. Khatian No. 1/1 in respect of plot Nos. 2052, 2053 and 



 
 

4

2054/2146 measuring an extent of 0.0125 acres, 0.0850 acres and 

0.0031 acres of land has been correctly prepared in the name of the 

Deputy Commissioner and the rest of the property of suit land has 

been possessed by the plaintiffs as well as other persons. 

In order to prove the case, the plaintiffs examined 1 (one) 

witness, the submitted documents of this side have been marked as 

Exhibit No. 1 series. To the contrary, the contesting defendant No. 35 

examined 1 (one) witness. The documents produced by this side were 

marked as Exhibit Nos. ‘Ka’-‘Gha’ series.  

The trial Court upon considering the oral as well as 

documentary evidences dismissed the suit vide judgment and decree 

dated 29.05.2019. 

Being aggrieved by and dissatisfied with the impugned 

judgment and decree the plaintiffs as appellants preferred this appeal 

contending, amongst others, that the trial Court made out a third case 

holding that since one of the suit plots i.e. S.A. plot No. 2052 

corresponding to B.S. plot No. 1895 appears in the vested property 

list, the land has already vested in the government and without 

seeking remedy before the Arpita Sampatti Pratyarpon Tribunal, the 

plaintiff could not get any remedy in respect of 0.0125 acre of land 

out of 0.1188 acres of the disputed plot.   

Mr. Sumon Ali, learned Advocate appearing for the plaintiff-

appellants submits that the trial Court failed to appreciate the worth of 

the evidence lead by the plaintiffs including the order of the Assistant 
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Commissioner (Land), Faridpur Sadar directing the respective Union 

Assistant Land Officer to receive taxes of the disputed plot and 

subsequently could not understand that if the suit land were listed as 

vested property the plaintiffs could have mutated the lands and paid 

taxes. The learned Advocate next submits that the impugned judgment 

and decree deserves to be interfered with since the same suffers from 

gross error and non-application of mind inasmuch as the property be 

at a portion of a specific plot which is included in the list of vested 

property, so far it relates to the remaining portion of the said plot, can 

never be treated as vested property, and there is no scope or necessity 

to apply to the tribunal for releasing such property. The learned 

Advocate finally contends that the impugned judgment and decree 

based on extraneous contention and amongst preponderence of 

evidence, as such the same is liable to be set-aside. 

On the flip side, Ms. Rahima Khatun, learned Deputy Attorney 

General appearing on behalf of the respondent No. 4- government 

submits with vehemence that the plaintiffs have failed to prove their 

title and possession over the disputed property by adducing clinching 

evidence both oral as well as documentary and, as such, the trial Court 

has correctly dismissed the suit. She further submits that the suit land 

is unspecified and without specification by boundaries suit for 

declaration of title and confirmation of possession is not at all 

maintainable. The learned Deputy Attorney General also submits that 

the disputed property is the vested property of the government and it 
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was accordingly recorded as the vested property and the respective 

Khatian was correctly prepared. Ms. Rahima Khatun finally submits 

that without filing suit before the vested property tribunal for releasing 

the property from the vested property list, the plaintiffs have no locus 

standi to file the instant suit and the impugned judgment and decree 

being well founded both in law and facts does not warrant any 

interference by this Court. The learned Deputy Attorney General put 

reliance on the decision in the case of Sova Rani Gupta v. Abdul 

Awal Mia and others reported in 14 BLD (AD) 257. 

We have heard the submissions advanced by the learned 

Advocate of the plaintiff-appellants as well as by the learned Deputy 

Attorney General, perused the impugned judgment and order along 

with other connected materials available in the Paper Book and also 

considered the facts and circumstances of the case explicitly. 

 With a view to arrive at a correct decision in the instant appeal, 

we are now required to scrutinize and weigh the relevant witnesses 

together with the surrounding facts and circumstances of the case. 

P.W.1 Selina Rahman deposed on behalf of the plaintiffs and in 

her testimony, this witness asserts that the disputed property 

measuring 0.0269 acres of land appertaining to R.S. Khatian No.175 

bearing plot Nos. 2052, 2053, 2054. 2146 was originally belonged to 

Hem Chandra Naha Roy and others. Subsequently, on 06.10.1962 he 

transferred 10.06 decimals of land through Kabala Deed No. 3764 to 

Moulvi Munsurul Huq Chowdhury and others. Thereafter, by an 
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amicable settlement Moulvi Munsurul Huq Chowdhury alone 

obtained the property and was in exclusive possession therein. After 

the demise of Moulvi Munsurul Huq Chowdhury his heirs inherited to 

the said property and eventually by way of inheritance the plaintiffs 

got the same. B.S. Khatian No. 1/1 was erroneously prepared against 

which they filed a petition and it was allowed. They have been 

possessing the property paying rents to the government. Her father 

was an Advocate who constructed buildings and other establishments 

in it and paid municipality taxes regularly. In her evidence P.W.1 also 

states that on the basis of an exchange, her father got the disputed 

land. On 16.08.2016 defendant No. 1 denied their title in the suit land. 

Subsequently, defendant Nos. 1, 2 and 22 made compromise on the 

matter. P.W.1 in her evidence submitted the certified copy of R.S. and 

S.A. Khatian, certified copy of deed No. 3764 dated 06.10.1962, rent 

receipts, certified copy of the disputed khatian, index of B.S. plot, 

receipt of realization of municipality taxes, certified copy of case No. 

XII-VP-27/16 dated 18.05.2016 and a copy of rent receipt which have 

been marked as Exhibit No. 1 series.  

 In cross-examination she states that the land was released by an 

order of the Assistant Commissioner (Land). She denied the 

suggestions that the disputed land is not possessed by them or that the 

government has title and possession therein. 

 In his evidence D.W.1 Md. Abul Kalam Azad, Assistant Land 

Officer, Faridpur gives out that the original owner of the suit land was 
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Hem Chandra Naha Roy who left this country in 1965 and 

accordingly the land was vested to the government. Out of 0.1181 

acre of land of plot No. 2052 an area to the extent of 0.0713 acre was 

leased out to Abdur Rashid and 0.0350 acre of the same plot was 

leased out to Saheb Ali by virtue of V.P. Case Nos. 12-VP-20/70-71 

and 12-VP-18/74-75 and 0.1006 acre was recorded in B.S. Khatian 

No. 1/1 in the name of the government. 

 He submitted the photo copy of B.S. Khatian No. 1/1 (Exhibit 

No. ‘Ka’), photocopy of the relevant pages of V.P. lease Case (Exhibit 

No. ‘Kha’ series), photocopy of index of B.S. record (Exhibit No. 

‘Ga’) and photocopy of the Gazette of Arpita Sampatty relating to the 

disputed land (Exhibit No. ‘Gha’ series). 

 In reply to cross-examination he states that there is a 2 (two) 

storied building in the suit land. Plaintiffs have been illegally residing 

in the said building. He further states that it is true that there are 

boundary walls on the 4 (four) corners of the suit land. According to 

his further evidence, the entire property of the suit plot was not leased 

out in favour of lessee Abdur Rashid or Saheb Ali. It is not known to 

him whether the Assistant Commissioner (Land) vide Memo No. 508 

dated 18.05.2016 directed the Tahsil Office to receive taxes of the suit 

land or not. 

In cross-examination the D.W.1 further states: 

 “H/¢p mÉ¡ä p¡qh h¡c£cl ¢eLV ®bL i¢̈j Eæue Ll  

NËqZ h¡d¡ ®eC jjÑ hmRe ¢L e¡ h¡ h¡c£cl üaÄ luR jjÑ 

hmRe ¢L e¡ S¡e¡ ®eC; ah h¡c£frl Bc¡ma ®cM¡e¡ 
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L¡NS Ae¤p¡l ®aje¢V ®cM¡ k¡u z 1401 pe ®bL 1423 pel 

SeÉ 3397/- V¡L¡ NËqZ M¡Se¡ c¡¢Mm¡ fËc¡e Ll¡ quR 

Bj¡cl aq¢pm A¢gp ®bL paÉ z 1397 pel h¡hc M¡Se¡ 

NËqZ Ll¡ quR paÉ hV z ¢h|Hp 1/1 M¢au¡el j¡W fkÑ¡ul 

®lLXÑ h¡c£cl cMm ¢hou ®e¡V fËc¡e Ll¡ quR paÉ hV z 

06/10/1962 ¢MËx a¡¢lMl h¡c£cl c¢mm ®cM H/¢p mÉ¡ä 

p¡qh M¡Se¡ NËqZl ¢ecÑn fËc¡e Ll b¡La f¡le paÉ z ®k 

S¢jl M¡Se¡ ®eu¡ qu ®p S¢j p¡d¡lZa ¢i¢f a¡¢mL¡iJ̈² qJu¡l 

Lb¡ eu paÉ hVz” 

He denied the suggestions that the plaintiffs have been 

possessing the suit land since 1962 or that the suit land is not vested 

property. 

These are all about the evidences that have been adduced by the 

parties in a bid to prove their respective cases. 

There is no dispute that the suit land was originally belonged to 

Hem Chandra Naha Roy, Khitish Chandra Naha Roy, Akhil Chandra 

Naha Roy and Nikhil Chandra Naha Roy. It is further admitted that by 

a family partition Hem Chandra Naha Roy got the suit land. It is the 

definite case of the plaintiffs that on 06.10.1962 vide Kabala Deed 

No. 3764 Hem Chandra Naha Roy transferred 10.06 decimals of land 

to Moulvi Monsurul Huq Chowdhury, Moulvi Mohammad Ali 

Chowdhury and Moulvi Ebadul Huq Chowdhury. The plaintiffs filed 

certified copy of this deed and it was admitted in evidence and marked 

as Exhibit No. 1 (Kha). 

In the plaint it is also stated that by an amicable settlement 

between the 3 (three) brothers Moulvi Monsurul Huq Chowdhury 

obtained entire 10.06 decimals of land and possessed the same 
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peacefully and, thereafter died leaving behind 5 (five) sons and 5 

(five) daughters. The predecessor in interest of the plaintiffs 

Aliuzzaman Chowdhury was an Advocate of Faridpur Judge’s Court 

who exchanged his properties located at the village with his brothers 

and obtained entire 10.06 decimals of land and constructed buildings 

and other structures therein. Aliuzzaman Chowdhury paid land 

development taxes and other taxes regularly who died in 1981 leaving 

behind wife Zakia Begum, 2 (two) sons, namely, Tarik Akter 

Chowdhury and Selim Akter Chowdhury and 1 (one) daughter Selina 

Rahman. Tarik Akter Chowdhury died on 02.08.2010 leaving behind 

his brother and sister and mother as his legal heirs. Subsequently, 

Zakia Begum died leaving behind 1 (one) son and 1 (one) daughter 

and in this way the plaintiffs have been inherited in the said property 

and are in possession of the said land. P.W.1 in her testimony 

chronologically gave a detailed account of possessing the land as well 

as payment of taxes to the government and other local bodies. 

On the other hand, the contesting defendant No. 35 in the 

written statement states: 

 “||| S¢ja m£S j§m Bx j¡mL Nw h¡wm¡cn plL¡l fr 

®i¡N cMm BR Hhw e¡¢mn£ c¡N AeÉ¡eÉ S¢ja h¡c£Ne pq 

¢h¢iæ hÉ¢J²hNÑ ®i¡N cMm BR z” 

In support of the contention of the written statement D.W.1 Md. 

Abul Kalam Azad, who, as we observed, virtually admitted the case of 

the plaintiffs. 
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On perusal of Exhibit 1 (Cha), the office Order dated 

18.05.2016 issued by the Assistant Commissioner (Land), Faridpur 

Sadar, it appears that by virtue of that letter, the Assistant 

Commissioner (Land) has admitted the case of the plaintiffs stating 

that the plaintiffs have title and possession over the land measuring 

0.0850 acres, 0.0031 acres and 0.0125 acres of land appertaining to 

S.A. plot Nos. 2053, 2054/2146 and 2052 respectively.  

The exact text of Exhibit No. 1 (Cha) is reproduced below in 

verbatim: 

“®j±S¡ x 118 ew g¢lcf¤l z 

Hp H 
M¢au¡e 

¢h Hp 
M¢au¡e 

Hp H 
c¡N 

¢h Hp 
c¡N 

S¢jl f¢lj¡Z 
(na¡wn) 

    151        - 2053        - 08|50 

        - 2054 
2146 

       - 00|31 

        - 2052        - 01|25 

   j¡V = 10|06 

 

e¢b fkÑ¡m¡Qe¡ Hhw c¢mm¡¢c fl£r¡¿¹ Efll af¢pm h¢ZÑa 

pÇf¢ša BhceL¡l£NZl j¡¢mL¡e¡ üaÄ p¢WL f¡Ju¡ ®Nm z 

Hja¡hØq¡u, BhceL¡l£NZl Ae¤L̈m h¢ZÑa pÇf¢šl ï¢j Eæue Ll 

f¢ln¡dl Ae¤j¢a fËc¡e ®L¡el¦f fË¢ahåLa¡ f¢lm¢ra qu e¡ z 

Hja¡hØq¡u, A¢fÑa pÇf¢š fËaÉfÑZ (¢àa£u pwn¡de) BCe, 2013 

Hhw i¢̈j jÇœZ¡mul BCe A¢dn¡M¡-4 Hl 22/05/14 ¢MÊx a¡¢lMl 

31|00|0000|045|53|065|12(Awn)-242/(1235) ew pÈ¡lL fœl 

¢ecÑne¡ ®j¡a¡hL BhceL¡l£NZl Ae¤L̈m h®Lu¡ i¢̈j Eæue Ll 

f¢ln¡d p¡fr ¢h¢d ®j¡a¡hL Efll af¢pm h¢ZÑa 10|06 (cn 

cn¢jL n§ZÉ Ru) na¡wn S¢jl ï¢j Eæue Ll f¢ln¡®dl Ae¤j¢a fËc¡e 

Ll¡ qm¡ z” 
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Then he directed the Union Land Assistant Officer to receive 

land development taxes from the plaintiffs regarding the property in 

dispute.  

The plaintiffs contends that they have no claim over rest of the 

property of S.A. Plot No. 2052 except an area of 0.0125 decimals of 

land which has been admitted by the report [Exhibit No. 1(Cha)] of 

the Assistant Commissioner (Land), Faridpur Sadar. 

The learned Deputy Attorney General submits that the entire 

property of S.A. plot No. 2052 has been included in the schedule of 

the Arpita Sampatti Pratyarpon Ain and without seeking relief before 

the concerned Tribunal the plaintiffs are not entitled to get any relief 

in the instant suit. Moreover, the suit land is not specified as such the 

same is not maintainable-she added. But on perusal of the testimony 

of D.W.1 it appears that according to his admission the suit land is 

demarcated with boundaries which ultimately proves that the suit land 

is specified.     

The contesting defendant No. 35 in the written statement 

contends that total 0.1063 acres of land of S.A. plot Nos. 2052, 2053 

and 2054/2146 corresponding to B.S. plot No. 1895 has been 

possessed by the plaintiffs whereas 0.0712 acres of land of S.A. plot 

No. 2052 corresponding to B.S. plot No. 1896 is being possessed by 

the government through its lessee, named, Abdur Rashid and Abdul 

Malek. Admittedly S.A. plot Nos. 2053 and 2054/2146 are not 

disputed plots. 
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It appears from Exhibit No. 1 (Kha), the kabala deed No. 3764 

dated 06.10.1962 that the predecessors-in-interest of the plaintiffs 

obtained 0.0125 acres of land out of 0.1188 acres from S.A. plot No. 

2052 (B.S. plot No. 1895). On the other hand, it is evident from 

Exhibit Nos. Gha, Gha-1, schedule of the Gazette of Arpita Sampatti 

Pratyarpon Ain that (0.0713+0.0350)=0.1063 acres of land of S.A. 

plot No. 2052 ( B.S. plot No. 1896) was leased out by the government 

through proceeding Nos. XII-V.P-120/70-71 and XII-V.P-18/74-75. 

On calculation, it is found that in S.A. plot No. 2052 there is total 

(0.1063+0.0125)=0.1188 acres of land out of which 0.1063 acre is 

listed in the schedule of the Arpita Sampatti Pratyarpon Ain whereas 

0.0125 acre of land is not included therein which was purchased by 

the predecessors-in-interest of the plaintiffs vide  Exhibit No. 1 (Kha) 

including 0.850 acres of land from S.A. plot No. 2053 and 0.031 acres 

from S.A. plot No. 2054/2146. 

In respect of title and possession in the suit land the learned 

Joint District Judge observed as under: 

 “06/10/1962 ¢MËx a¡¢lMl 3764 ew Lhm¡ c¢mm j§m 

M¢lcL«a 10|06 naL S¢ja ®œ²a¡NZl pLm Ju¡lncl 

jdÉ Bf¡o h¾Ve j§m h¡c£fr ®i¡N cMm luR jjÑ 

h¡c£frl c¡h£ p¢WL luR jjÑ ¢hh¢Qa qm¡ z” 

It is on record that the plaintiffs have been paying land 

development taxes [Exhibit No. 1 (Ga) and 1 (Chha)], municipality 

taxes (Exhibit No. 1 (Uma) and electricity bills of the disputed land. 

D.W.1 in his testimony admitted that upon receiving the land 
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development taxes they had issued the rent receipts in favour of the 

plaintiffs. In respect of presumptive value of rent receipts in the case 

of Erfan Ali v. Joynal Abedin Mia reported in 35 DLR (AD) 216 the 

Appellate Division observed that: 

“Rent receipts, though not documents of title, are important 

items of evidence of possession and may be used as collateral 

evidence of title since possession generally follows title.” 

 

 We have observed from Exhibit Nos. 1 (Kha), 1 (Ga), 1 (Uma), 

1 (Cha) and 1 (Chha) that the plaintiffs by adducing oral as well as 

documentary evidences have been able to prove their title and 

possession in 0.1006 acres (10.06 decimal) of land including 0.1250 

acres of land of S.A. plot No. 2052 (B.S. plot No. 1895). But the trial 

Court falling into error has made out a third case holding that since 

one of the suit plots appear in the schedule of Arpita Sampatti 

Pratyarpon Ain, the land has already vested to the government and 

without seeking remedy before the Arpita Sampatti Pratyarpon 

Tribunal, plaintiffs case is not maintainable and accordingly dismissed 

the suit. In our view, the observations made by the learned Joint 

District Judge is not at all correct. 

In the light of the foregoing discussions, we are of the 

compassionate view that the submissions put forward by the learned 

Deputy Attorney General does not bear any substance and the 

impugned judgment and decree is interferable by this Court.   

  

Therefore, we find merit in this appeal.  
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Accordingly, the appeal is allowed. No order as to costs. 

The impugned judgment and decree dated 29.05.2019 passed 

by the learned Joint District Judge, Court No. 1, Faridpur is set aside.  

Title Suit No. 19 of 2016 is decreed on contest against the 

defendant No. 35 and exparte against the rests without costs. Plaintiffs 

title in the disputed land is declared. Moreover, possession of the 

plaintiffs in the suit land is also confirmed. 

The order of status quo granted earlier by this Court is re-called 

and vacated. 

 

Send down the lower Courts record along with a copy of this 

judgment to the Court concerned at once. 

 

Bhishmadev Chakrabortty, J. 

     I agree. 

 

 

 
Jahangir/Bench Officer. 


