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01. The convict appellant, Khandaker Md. Omor Faruk
Kamal, has preferred the above numbered appeal against the
judgment and order of conviction and sentence dated
29.11.2017 passed by the learned Special Judge, Special
Judge Court No. 6, Dhaka in Special Sessions Case No. 06 of
2017, arising out of C.R Case No. 241 of 2017, convicting
the appellant under section 138 of the Negotiable

Instruments Act, 1881 and sentencing him there under to



suffer simple imprisonment for 01(one) year and also to pay

a fine of Taka 20,00,000.00 (Twenty Lac).

02. The prosecution case, in short, is that one M.S.I.
Azad, Proprietor of Adib Chemical Company, as a
complainant filed a petition of complaint under section 138
of the Negotiable Instruments Act, 1881 in the Court of
Chief Metropolitan Magistrate, Dhaka alleging inter alia that
the complaint is a businessman and the accused is the owner
of Sadi International. When the complainant asked the

accused for the money he was owed, the accused drew a

100
cheque bearing No. C.A. F 8041753 dated 05.01.2017 in

account No. 1762901011604 maintained by him with Pubali
Bank Ltd., Peelkhana Branch, Dhaka amounting to Tk.
30,00,000.00 (Thirty Lac) to the complainant. The
complainant presented the cheque in his account of Standard
Bank Limited, New Eskaton Branch, Dhaka for encashment
on 11.01.2017 and it was sent to the Pubali Bank Ltd.,
Peelkhana Branch, for collection but it was dishonoured and

returned to the complainant with the remark insufficient fund



on 11.01.2017. The complainant informed the matter to the
accused but he did not response. Thereafter, on 15.01.2017
the complainant sent a legal notice through his learned
Advocate to the accused by registered post with
acknowledgement due requesting him for making
arrangement of the money so that the cheque can be
honoured and the accused received the legal notice but he did
not pay the same. Thus, on 20.02.2017 the complainant
under the compelling circumstances filed the petition of
complaint against the accused under section 138 of the
Negotiable Instruments Act, 1881 in the Court of Chief

Metropolitan Magistrate, Dhaka.

03. On the basis of the said petition of complaint filed
by the complainant, the case was registered as C.R Case No.
241 of 2017. The Ilearned Magistrate examined the
complainant under section 200 of the Code of Criminal
Procedure and issued process against the accused. Pursuant
to the process, on 21.03.2017 the accused appeared before
the Court of Magistrate and sought bail and accordingly, he

was granted bail on the same day. Thereafter, the case was



transmitted to the Court of Metropolitan Sessions Judge,
Dhaka for trial and it was registered as Metro Sessions Case
No. 7411 of 2017. The Metropolitan Sessions Judge, Dhaka
took cognizance of the offence under section 138 of the
Negotiable Instruments Act, 1881 against the accused and
thereafter, the case record was transferred to the learned
Special Judge, Special Judge Court No. 6, Dhaka for trial
and disposal where the case was again registered and re-

numbered as Special Sessions Case No. 06 of 2017.

04. On 22.06.2017 the charge was framed under
section 138 of the Negotiable Instruments Act, 1881 against
the accused in his presence and it was read over and
explained to the accused to which he pleaded not guilty and

claimed to be tried.

05. In order to substantiate the charge against the
accused, the prosecution examined 01 (one) witness and on
completion of the recording of evidence from the side of the
prosecution, the accused was examined under section 342 of

the Code of Criminal Procedure when he repeated his



innocence and expressed his desire for examination of the
defence witnesses and accordingly, the defence examined 04

witnesses 1n this case.

06. The defence case, as projected through cross
examination of PW- 1 and by adducing defence witness, is
one of innocence and false implication. The further defence
case is that the accused did not draw the cheque to clear his
liabilities as claimed by the complainant. One Monir Hossain
Mithu, cousin of the complainant, and Hanif Miah were very
much close to the accused, and the accused had some
monetary problem and he took shelter of said Monir Hossain
Mithu and Hanif Miah in order to solve his monetary
problem; and Monir Hossain Mithu and Hanif Miah assured
the accused that they would manage loan through the
complainant. Accordingly, Monir Hossain Mithu and Hanif
Miah along with the accused had gone to the complainant
with an hope that they would manage some bank loan for the
accused. After some discussions, the accused gave the
complainant two cheques signed by him along with some

papers to get a loan from the bank. But for insufficient of



papers, the complainant could not manage any loan from the
bank. Then the complainant gave a loan of Tk. 25,00,000.00
(Twenty Five Lac) to the accused and at the time of
disbursement of the money, the complainant took Tk.
1,00,000.00 (One Lac) in cash from the said Tk.
25,00,000.00 (Twenty Five Lac) and the complainant kept
two cheques signed by the accused, which had been
previously given to him for a loan from the bank. When the
accused asked the complainant to return the two cheques, the
complainant said that if the complainant returned the Tk.
25,00,000.00 (Twenty Five Lac) to the complainant within a
month, the complainant would return the two cheques to the
accused. But the complainant using the said 02 cheques filed
02 (two) cases. In this case, one cheque of Tk. 30,00,000.00
(Thirty Lac) has been used and another case has been filed
using the another cheque which was also continuing side by
side. The accused did not draw any cheque to clear his
liabilities to the complainant. The complainant in order to
harass the accused and also for illegal gain filed both the

cases but the accused was innocent.



07. After consideration of the evidence and other
materials on record, on 29.11.2017 the Trial Court convicted
the accused under section 138 of the Negotiable Instruments
Act, 1881 and sentenced him there under to suffer simple
imprisonment for 01(one) year and also to pay a fine of Taka
20,00,000.00 (Twenty Lac), and the complainant would get
Tk. 20,00,000.00 (Twenty Lac). The Trial Court also
observed that by this time the accused has paid Tk.
10,00,000.00 (Ten Lac) to the complainant, thus the Court
deducted the said Tk. 10,00,000.00 (Ten Lac) from the

cheque amount.

08. Being aggrieved by and dissatisfied with the
judgment and order of conviction and sentence dated
29.11.2017, the accused depositing the 50% of the amount
of the dinhonoured cheque surrendered before the Trial
Court on 25.02.2019 and also sought bail for preferring
appeal in this Court, and he was granted bail and the convict
appellant preferred this appeal. The appeal is resisted by the

complainant-respondent.



09. During pendency of the appeal the complainant-
respondent No. 2 filed an application under section 428 of
the Code of Criminal Procedure before the High Court
Division, on 12.06.2022 PW 1, complainant, was re-
examined and some documents relating to the sale of the
chemical to the accused have been taken as additional

evidence.

10. Mr. Gopal Chanda, the learned Advocate for the
convict-appellant assailing the judgment of the Trial Court
and supporting the appeal submits that the complainant using
the security cheque of the accused filed the present case
along with another case for some illegal gain. The accused
never purchased any chemical from the complainant and the
complainant was not a businessman of chemical items at all.
So, the purchase of any chemical from the complainant was a

redundant fact.

11. He further submits that the Trial Court did not

consider the defence case and he applied his one sided eye



and view and thereby found the appellant guilty under

section 138 of the Negotiable Instruments Act, 1881.

12. He also submits that on 27.11.2016 the accused
requested a loan of TK. 30,00,000.00 (Thirty Lac) from the
complainant for business needs through the complainant's
cousin Monir Hossain Mithu and Hanif Miah; and the
accused had no previous acquaintance with the complainant,
and the accused gave two cheques alongwith other papers to
the complainant for granting loan from the bank but his
papers were not sufficient for granting loan. Then on
30.11.2016 the complainant gave a loan of Tk. 25,00,000.00
(Twenty Five Lac) to the accused out of which the
complainant took Taka 1,00,000.00 (One Lac) instantly as
service charge when the accused told the complainant about
his two cheques, the complainant said that if the accused
returned Tk. 25,00,000.00 (Twenty Five Lac) within a
month, he would return the two cheques to the accused but
the complainant by dishonouring these two cheques filed two
cases. These facts were categorically deposed by D.W-1

which were supported by D.Ws- 2, 3 and 4 but the Trial
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Court without considering the defence case passed the

judgment and order of conviction and sentence.

13. He contents that C. R. Case No. 241 of 2017,

renumbered as Special Sessions Case No. 06 of 2017, was

100
filed for dishonouring the cheque No. C.A. F 8041753

drawn by the convict appellant. Accordingly, the charge was
framed and the appellant was examined under section 342 of
the Code of Criminal Procedure. But when the complainant
testified in this case, he mentioned cheque No. 8041752
instead of cheque No. 8041753 and accordingly, the
dishonoured cheque No. 8041752 and its dishonoured slip,
legal notice, postal receipt and acknowledgement due were
exhibited by the prosecution in the present case. Thus, the
prosecution failed to prove the charge against the appellant.
Since the prosecution failed to prove the charge, the

appellant will be acquitted.

14. He further contents that the accused paid the
complainant Tk. 10,00,000.00 (Ten Lac) through a pay order

and Tk. 6,50,000.00 (Six Lac and Fifty Thousand ) in cash.
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But the complainant denied this fact, then one of the officers
of Bank Asia was examined as C.W-1 in the present case,
and he deposed that Tk. 10, 00,000.00 (Ten Lac) was paid by
Sadi International, the accused, to Adib Chemical Company,
the complainant, through a pay order and he exhibited the
confirmation of payment order, exhibit No. 1. Thus, the
complainant made false statement before the Court after
taking oath and as such, both the cases of the complainant

creat a doubt.

15. He further contents that during pendency of the
appeal, the prosecution re-examined the complainant to
fulfill the lacuna of the case and the complainant exhibited
the cash memo and challan bill but there was no signature of
the accused in the cash memo as well as challan receipt.
Moreover, these cash memo and challan receipts were
created because bill and challan were prepared on
29.10.2016 but the complainant in cross-examination stated
that the accused was introduced with the complainant on
29.11.2016. Thus, before introducing each other, huge

quantity of chemical goods were sold on credit which was
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totally absurd; and moreover, bill No. 2251 dated
16.03.2016, bill No. 2252 dated 29-10-2016, bill No. 2253
dated 02.11.2012, bill No. 2254 dated 08.12.2016 and
onwards of cash memo book No. 46, which are on the
records, are very relevant to understand the real facts of the

casce.

16. He also contents that had the case of the defence
been considered in a proper manner by the Trial Court, the
Trial Court would find that the accused did not take any
money more than Tk. 24,00,000.00 (Twenty Four Lac) from
the complainant and also found that the accused at the time
of taking said loan executed 02 (two) cheques and the
complainant for some illegal gain as against Tk.
24,00,000.00 (Twenty Lac) was trying to get Tk.
60,00000.00 (Sixty Lac) from the accused under the garb of

the present case along with another case.

17. The learned Advocate in his concluding
submissions submits that this is not a money suit and as such,

the Trial Court can not deduct some money from the cheque
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amount and passed a partial decree like a civil Court. So, the
judgment of the Trial Court has been suffering from gross
illegality which may kindly be set aside and acquitted the

accused of the charge.

18. The appellant in support of his submissions refers
the following cases (1) Abul Kaher Shahim (Md.) Vs. Emran
Rashid and another, 25 BLC (AD) (2020) 115; (2) Md. Shah
Alam @Shah Ali and others Vs. the State and another, 1986
BLD (AD) (Vol. VI) 88; and (3) Amir Chand Vs,. Krishna

Chandra Bhoumik, AIR 1936 Calcutta 315.

19. On the other hand, Mr. Motahar Hossain (Sazu),
the learned Advocate appearing for the complainant-
respondent submits that the Trial Court have considered the
all evidence adduced by the parties very meticulously and
did not leave any evidence adduced either by the
complainant or by the appellant from consideration, and as
such, there is no scope to say that the Trial Court without
considering the evidence on record and facts of the case

came to a wrong conclusion.
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20. He further submits that the complainant 1s a
businessman of chemicals and the accused is also a supplier
and businessman of chemicals. The appellant purchased
Sodium Bentonite chemical from the complainant without
payment of money in cash but at the time of taking said
chemical, the appellant drew 02 cheques for making payment
of the value of the chemical but both the cheques were
dishonoured by the bank for insufficient of fund, and one of
the cheques bearing No. 8041753, the complainant filed the
present case and by another cheque bearing No. 8041752

another case was filed which has been running side by side.

21. He also submits that the complainant by adducing
additional evidence proved that he was a chemical
businessman and the convict-appellant purchased the Sodium
Bentonite chemical from the complainant and he also proved

the cash memo and challan receipt of the chemical.

22. The learned Advocate in his concluding
submissions submits that the prosecution has proved the case

leaving no stone untouched and the Trial Court was also very
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much justified in finding the appellant guilty under section
138 of the Negotiable Instruments Act, 1881. So, the
judgment of the Trial Court does not call for any interference

by this Court.

23. The respondent in support of his submissions refers
the following cases: (1) Abul Kaher Shahim (Md.) Vs.
Emran Rashid and another, 25 BLC (AD) (2020) 115; and
(2) Mohammad Ali Fatik Vs. The State and another, 22 BLT

(HCD) (2014) 243.

24. 1 have considered the above submissions of the
learned Advocates of both the parties with profound attention
and gone through the materials on record particularly the
petition of complaint, the evidence adduced by the parties,

the judgment of the Trial Court.

25. Now, in order to appreciate the above arguments of
the learned Advocates of both the parties, it is necessary to

examine the evidence on record.

26. PW- 1, M. S. 1. Azad, the complainant, in his

examination-in-chief stated that the accused Omar Faruk
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Kamal purchased 200 (two hundred) tons or 8000 (eight
thousand) bags Sodium Bentonite from him on 29.10.2016
and in order to make payment of the said goods, he drew a
cheque bearing No. 8041752 dated 05.01.2017, he exhibited
the cheque and marked it as exhibit No. 1, he presented the
cheque in his bank on 11.01.2017 but it was dishonoured for
insufficient of fund, he exhibited the dishonorur slip and
marked it as exhibit No. 2, and thereafter, he sent a legal
notice by registered post with acknowledgement due on
15.01.2017, he exhibited a copy of the legal notice and the
postal receipt along with the acknowledgment due and
marked these as exhibit No. 3 series. But the accused did not
turn up for making payment of the cheque amount and thus,
he filed C.R Case No. 240 of 2017, he exhibited the petition

of complaint and marked it as exhibit No. 4 series.

In cross examination of the defence, P.W-1 deposed
that on 27.11.2016, the accused asked for a loan of Tk.
30,00,000.00 (Thirty Lac) through his brother Mithu and the
accused was not known to him. He denied the defence

suggestion that he gave Taka 24,00,000.00 (Twenty Four
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Lac) in cash to the accused and he took Taka 1,00,000.00
(One Lac) from the accused as service charge for withdrawal
money through his FDR. He denied the further defence
suggestion that the accused as against the said loan drew the
blank cheque. The complainant also stated that the accused
drew 02 cheques and he filed the present case using one
cheque of those 02 (two) cheques. He denied the further
defence suggestion that the cheques were signed by the
accused but the amount was not written by the accused. He
denied the further defence suggestion that the cheque was
given as security cheque only and the accused did not

purchase any chemical from him.

27. During pendency of the appeal, on 12.06.2022.
P.W-1 was re-examined by the prosecution. At the time of
re-examination, P.W-1 deposed that he was the owner of
Adib Chemical Company, he proved his trade licences of
2009 and marked a photocopy of the same as exhibit Nos. 5
and 5/1. He has been doing this business for the last 22 years.
Khandker Omar Faruk has some business with him. The

accused purchased 200 tons or 8000 bags Sodium Bentonite
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on 29.10.2016 and the accused took the delivery of the goods
through 08 trucks, the complainant exhibited the cash memo
of the sold chemicals and marked it as exhibit No. 6 and
challan was required for the transport and delivery of goods,
he exhibited the challan of the goods and marked it as exhibit
No. 6/1. He also stated that in order to carry any goods by
any transport, the challan is the one of important documents.
The accused did not give cash Taka rather he drew 02
cheques in order to make payment of the value of the said
goods, the accused handed over the cheques to the
complainant on 29.10.2016 but requested him to present the

cheques on 05.01.2017.

In cross examination of the defence, P.W-1 stated that
he was a businessman of chemicals. He purchased the
chemical goods from another importer who belonged to
Chattogram but he did not import the said chemicals. He
denied the defecne suggestion that he did not sell any such
goods to the accused. He also denied the further defecne
suggestion that no such goods was delivered through truck

but now he had created some papers in order to justify his
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claim. He denied the further defence suggestion that he gave
a loan of Taka 25,00,000.00 (Twenty Five Lac) to the
accused and out of which he took Taka 1,00,000.00 (One
Lac) instantly and at that time he took 02 (two) security
cheques from the accused and by the said cheque he filed the

present case.

28. DW 1, Khandker Md. Omar Faruk Kamal, in his
examination-in-chief stated that on 27.11.2016 he asked the
complainant for a loan of TK. 30,00,000.00 (Thirty Lac)
through one Monir Hossain Mithu, a cousin of the
complainant, and Hanif Miah, and before that he had no
connection with the complainant. On 28.11.2016 the
complainant informed him that he would be able to get a
loan against the papers of the accused and accordingly, on
30.11.2016 at 11.00 a.m. he had gone in front of Standard
Bank, Eskaton Branch, along with Monir Hossain Mithu and
Hanif Miah; and after some times, the complainant came into
the spot and asked the accused and others to stay in a nearest
restaurant, and they were waiting in the said restaurant, the

complainant left the restaurant with some papers of the
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accused and along with 2 cheques executed by the accused.
After 02 hours the complainant came back to the said
restaurant and informed the accused that his papers were not
sufficient for a loan of Tk. 30,00,000.00 (Thirty Lac) and the
complainant also told him that he had taken Taka
25,00,000.00 (Twenty Five Lac) from the bank against his
own FDR to meet the urgency of the accused but at the same
time the complainant took back Tk. 1,00,000.00 (One Lac)
out of the said Tk. 25,00,000.00 (Twenty Five Lac) as charge
and cost of the loan. The accused demanded the 02 cheques
to the complainant which he executed earlier for the bank
loan but the complainant did not return back the said cheques
rather he told that if the loan money was refunded to him
within 01 (one) month, he would return back the cheques and
the accused trusting upon the said words of the complainant
came back from the restaurant. Since it was not possible on
the part of the accused to return back the said money within
29.12.2016, the accused had gone in the house of the
complainant on 20.12.2016 and he asked for more 01 (one)

month time but the complainant denied to give any more
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time. Thereafter, on 21.12.2016 Hanif Miah also executed 02
cheques for Tk. 30,00,000.00 (Thirty Lac) and Tk.
3,50,000.00 (Three Lac and Fifty Thousand) and the
complainant assured him that he would return back the
cheques within evening but did not return back the cheques.
He also stated that by this time, he had paid Taka
10,00,000.00 (Ten Lac) through a pay order and Tk.
6,50,000.00 (Six Lac and Fifty Thousand) in cash to the

complainant.

In cross examination of the prosecution, DW 1 stated
that he drew the cheques in favour of the complainant
signing the same. He categorically denied the prosecution
suggestion that he purchased Sodium Bantonite / any
chemical from the complainant. He also stated that Sodium
Bantonite is used in construction works but for the last 03

years he did not work using Sodium Bantonite.

29. DW 2, Md. Hanif Miah, in his examination-in-chief
stated that the accused took cash Tk. 25,00,000.00 (Twenty

Five Lac) from the complainant. The complainant assured
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him that he would manage a loan of Tk. 30,00,000.00 (Thirty
Lac) for the accused and the complainant took some papers
from the accused for the said loan. The complainant taking
some papers from the accused had gone into the bank when
they were awaiting in a hotel along with Monir Hossain
Mithu. After 1 hour and 30 minutes the complainant came
back and informed that by the papers of the accused he could
not manage the loan of Tk. 30,00,000.00 (Thirty Lac) but he
encashed his FDR and brought Tk. 25,00,000.00 (Twenty
Five Lac) and then the accused demanded the said Tk.
25,00,000.00 (Twenty Five Lac). The accused requested the
complainant for getting back of his 1 (one) cheque out of
which 02 cheques which he executed earlier for the loan but
the complainant did not response to his such request rather
the complainant assured him that if the money was returned
back within 01 (one) month, he would return back the
cheque. But the accused could not return back the money

within 01 month. After some days, he also executed a cheque

for Tk. 30,00,000.00 (Thirty Lac) and another cheque for Tk.
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3,50,000.00 (Three Lac and Fifty Thousand) to the

complainant as security of the loan of the accused.

In cross examination, he stated that the complainant is
a businessman of perfume. The complainant filed 2 (two)
other cases against him under the Negotiable Instruments Act
which were pending. He denied the suggestions given by the

prosecution.

30. DW-3, Sheikh Abu Taher, in his examination-in-
chief stated that Hanif is his nephew, the complainant gave
Taka 25,00,000.00 (Twenty Five Lac) to the accused. Hanif
Miah also executed two cheques for Tk. 30,00,000.00 (Thirty
Lac) and Tk. 3,50,000.00 (Three Lac and Fifty Thousand)
infavour of the complainant but the complainant filed the
present case. The accused paid Tk. 10,00,000.00 (Ten Lac)
through pay order and Tk. 6,00,000.00 (Six Lac) in cash to

the complainant.

The prosecution did not cross-examine this witness.
Thus, the statements of D.W- 3 remained unchallenged and

intact.



24

31. D.W-4, Md. A. Arif Khan, in his examination-in-
chief stated that he was the manager of 21/1 Haque Mansion
market, both the parties were known to him. He knew it that
the complainant was possessing 02 cheques of Hanif Miah
and 02 cheques of the accused. Although the complainant
was supposed to return the two cheques of the accused, the

complainant did not return the cheques.

In cross examination of the prosecution, he stated that
he did not file any paper to show that he was the manager of

the Haque Mansion market.

32. C.W-1, Md. Ziauddin, First Assistant Vice
President, Bank Asia, Satmosjid Road, Dhanmondi, in his
examination-in-chief, deposed that a letter vide memo No.
B.A/Satmosjid/GB/2017/847 dated 01.11.2017 was issued
from their office. He identified the letter. He further deposed
that the money of the pay order dated 04.05.2017 disbursed
from Sadi International to Adib Chemicals Company. The

amount of money was Tk. 10,00,000.00 (Ten Lac). He
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proved the conformation of the payment order and marked it

as exhibit No. .

He was not cross examined by the prosecution. Thus,
the statements of this witness remained unchallenged and

intact.

33. These are the evidence those have been given by
the prosecution and the defence in this case. From the
evidence discussed above it appears that the prosecution
examined 1 (one) witness and exhibited some documents that
is the cheque, dishonoure slip, issuance of legal notice etc.;
and on the other hand, the defence examined 04 (four)
witnesses and on their application, C.W- 1 was examined in
this case. In the present case, D.W-3 and C.W-1 were not

cross-examined by the prosecution.

34. It is noticed here that from the very beginning of
the case when the case was in trial, the defence made out a
case that he did not purchase any chemical from the
complainant and he did not give the said 02 cheques in order

to make payment of price of any chemical; rather the accused
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took loan of Taka 25,00,000.00 (Twenty Five Lac) from the
complainant on 29.11.2016 and the complainant took Tk.
1,00,000.00 (One Lac) in cash from the said money and
before taking the said money, the accused executed 02
cheques for taking loan from the bank through the
complainant and the complainant after handing over the Taka
24,00,000.00 (Twenty Four Lac) did not return the said 02
cheques to the appellant and instead, filed the present case

along with another one on the basis of those two cheques.

35. It appears from the records that P.W-1, in cross-
examination, deposed that 24.55.205% 32 OIFY @ T O
< STIC ST o &% BIFl 41K 51| Y ©Ries e
1 D.W.-1 in his examination-in-chief deposed that SIf¥l =[@
ST SIAINT | AT 23-35-205Y 3R Okt IR bIbTS O
e @em g ¢ 2f e S Maw i {96 e

ARG 00 % GBI [ BRI ZCOI7L I AfR® =
@9 #fa6% =& 1" Thus, it is admitted that they did not

know each other before the 27" November 2016. But at the
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time of re-examination, P.W-1 deposed that (7 CAICHN

@FGIEE (T 29.50.205Y Wiffrd| TF “fawer 300 57

wooo M| OF A 3¢ @& AF & vo Giws 93 I

@ 92 G2 (O, &-Y| 92 TF /IR0 G Bl e |

GZ (18 BIETH Ol 9.50.20%% &-Y/s| It appears from Bill

No. 2252 dated 29.10.2016, exhibit No. 6, and Challan No.
2302 dated 29.10.2016, exhibit No. 6/1, that 200 tons or
8000 bags or 8 trucks Sodium Bentonite (China) valued at
Tk. 60,00,000.00 (Sixty Lac) were allegedly sold and handed
over to the accused whereas P.W. 1 in cross examination
stated that he was not introduced with the accused before
27.11.2016. Thus, it is inconceivable how the complainant
sold such a huge quantity of chemicals to the accused one
month and two days before they were introduced. Thus, it is
very much relevant for deciding the case that Bill No. 2253
dated 02.11.2016 and Challan No. 2303 dated 02.11.2016
contained in cash memo book No. 46 and challan book No.
47, respectively, were submitted by the complainant and are

on the record. Some may argue that the date 29.10.2016 was
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erroneously recorded and should have been 29.11.2016.
However, such an interpretation creates further
inconsistencies. This is because the chemical had already
been sold under Bill No. 2253 dated 02.11.2016 to one Md.
Hanif Miah of Joy Fabrics. Since a different chemical had
already been sold to another person on 02.11.2016, as
evidenced by Cash Memo Bill No. 2253 dated 02.11.2016,
the alleged sale on 29.11.2016 could not subsequently have
been recorded in the same cash memo. Accordingly, it
appears that, prior to the sale of the chemical on 02.11.2016,
Bill No. 2252 dated 29.10.2016 and Challan No. 2302 dated
29.10.2016 (exhibits 6 and 6/1, respectively) were created by
the complainant in support of the alleged sale of the
chemicals. This situation is aptly described by the saying,
"the cart went before the horse." In other words, the chemical
was purportedly sold before the accused had even been
introduced to the complainant.

36. It further appears from the records that D.W.-1 in

his examination-in-chief deposed that S AMICE (P-STG4

qg YICT S0 TF 8 b TTF ¢o IS oI [ vl S|
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D.W. 3 in his examination-in-chief deposed that M

ST Yo FTF BIFIF Pay order @ F9W & F GBI 2R I
On the other hand, in cross examination, P.W-1 deposed that
3R Moj MR @, Al THRARS ANCF S0 aF GIFH (o
SCI 2SI But C.W-1, Md. Ziauddin, First Assistant Vice-
President of Bank Asia Limited, in his examination-in-chief
deposed that 93 73 fof5 TRTS pay order T =

08.0€.20%4 3% WIfd ©& pay order € BIF Sadi

International ({CF Adip Chamical Company @€ «IC Y|

BIFE AN so &% OIFl (@W*i-I). But the Trial Court

without any admission of the complainant observed that Ml

AT TH e T GBI TR NN AWIACS Srad IR

The complainant nowhere stated in his deposition that he had
received Tk. 10,00,000.00 (Ten Lac) from the accused
through a pay order. Rather, P.W.1, in his cross-examination,
categorically denied having received Tk. 10,00,000.00 (Ten
Lac) from the accused through a pay order. Had the

complainant admitted to receiving the said amount through a
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pay order, there would have been no necessity for the
accused to file an application for summoning the concerned
bank official as a witness. Nevertheless, the Trial Court
erroneously observed that the complainant had admitted to
receiving Tk. 10,00,000.00 (Ten Lac). Such an observation is
not borne out by the evidence on record and amounts to a
misappreciation of the evidence. It is true that, as evident
from Exhibit-I and the testimony of C.W.1, the complainant
had in fact received Tk. 10,00,000.00 (Ten Lac). However,

he falsely denied such receipt on oath before the Court.

Therefore, the Trial Court was correct as to the fact of
receipt but incorrect in observing that the complainant had
admitted the receipt in his testimony. Consequently, the
complainant's false denial under oath adversely affects his

credibility as a witness.

37. It appears from the records that D.W. 1 deposed
that he took loan of Tk. 25,00,000.00 (Twenty Five Lac)
from the complainant and the complainant charged Tk.

1,00,000.00 (One Lac) on 29.11.2016 and the complainant
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took 2 (two) cheques from the accused as security. These
facts were supported by D.W-2, D.W-3 and D.W.4. The
prosecution could not find anything contrary from the
defence case by cross-examining D.Ws-1, 2 and 4. Here, it is
mentioned that D.W 3 was not cross-examined by the
prosecution and as such, the depositions of D.W 3 remained
unchallenged and intact. Thus, the unchallenged depositions
of D.W-3 and C.W-1 including the depositions of D.Ws- 1, 2
and 4 are sufficient to believe the defence case.

38. According to the petition of complaint, the
deposition, and the cross-examination of P.W.1, the
complainant did not know the accused prior to 27.11.2016.
Therefore, the allegation that the complainant sold chemicals
worth Tk. 60,00,000.00 (Sixty Lac) to the accused on
29.10.2016 in exchange for only two cheques is not credible.
I find this allegation to be wholly implausible and inherently
improbable. It is difficult to believe that, in present-day
Bangladesh, any individual or company would hand over
chemicals worth Tk. 60,00,000.00 (Sixty Lac) in exchange

for only two cheques without any other written
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documentation. A businessman may sell a large quantity of
goods to another businessman on credit, but such
transactions ordinarily depend upon a pre-existing business
relationship and mutual goodwill. In the present case,
however, it 1s not credible that the complainant, without any
prior acquaintance with the accused, would sell chemicals
worth Tk. 60,00,000.00 (Sixty Lac) based solely on two

cheques.

39. It is stated in the petition of complaint that JA
SETIE fG ANeel BT A1t e S o e S
A e o, e o+, R fEie W)

dALIBHODOIVO8 AT TGH(eT =90,00,000/- (fa=! 775F) B

\ - 100
LA Q0 (BF M FCIFI IR GF R CA.

8041753, wIfdd 0€.05.20%a 32l It appears that the

complainant, while giving deposition in the Court, deposed
cheque number 8041752 instead of cheque No. 8041753 and

he exhibited cheque No. 8041752 as exhibit No. 1 and its

dishonoured slip as exhibit No. 2, legal notice, registered
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postal receipt and acknowledgement due as exhibit No. 3
series. Whereas, C.R. Case No. 241 of 2017, renumbered as
Special Sessions Case No. 06 of 2017, was filed for
dishonouring the cheque bearing No. 8041753. Thus, the
prosecution side totally failed to prove the charge orally and
documentary. But the Trial Count passed the judgment and
order of the case without taking these points into

consideration.

40. It appears from the record of Criminal Revision
No. 6402 of 2019 that, in C.R. Case No. 240 of 2017,
subsequently renumbered as Special Sessions Case No. 07 of

2017, P.W.-1 was recalled on 17.10.2017. Upon being

recalled, he deposed that S ©& chemical BRI (ATH
import 33 W[l SN T& BENE o o ENERT
[@COI25 Wl e He further deposed that ST
PR L *® (GF b GG @CHIFIRE i S|

In the meantime, the accused obtained information
from government authorities indicating that the complainant

was not an importer of the said chemical. On the basis of



34

such information, the defence put a suggestion to the
complainant that he was not an importer of the said

chemical.

Subsequently, upon an application filed by the
complainant-respondent under section 428 of the Code of
Criminal Procedure, the High Court Division recorded the

additional evidence of P.W.-1 on 12.06.2022. During cross-

examination, P.W.-1 deposed that @G S« Importer 93 FI%
(AT W T IR BBAN @7 @I @7 756 2o @
e @ i | S feeer 3o ciier stmit S T2

Therefore, it may be concluded that P.W.-1 initially
categorically deposed that he had imported 250 metric tons
of Sodium Bentonite from China and had sold 200 metric
tons thereof to the accused. Subsequently, however, during
cross-examination, P.W.-1 deposed that he had not imported
the chemical himself; rather, he had purchased it from a

company in Chattogram.
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It is now an admitted fact that the complainant did not
import the chemical. Consequently, the accused was no
longer required to prove independently whether the
complainant had imported the chemical, as P.W.-1 himself
admitted during cross-examination that he had not imported

it but had purchased it from a company in Chattogram.

Accordingly, although the complainant initially
categorically stated that he had imported the chemical and
had sold 200 metric tons of Sodium Bentonite to the accused,
he subsequently admitted during cross-examination that he
had not imported it. In view of such subsequent admission, it
may reasonably be concluded that the complainant resorted
to various devices in an attempt to establish his case but
ultimately failed, with the result that his testimony lost its

credibility.

41. It appears that D.W-1 deposed that he paid the
complainant Tk. 10,00,000.00 (Ten Lac) through a pay order
and Tk. 6,50,000.00 (Six Lac and Fifty Thousand) in cash;

and D.W-3 deposed that the accused paid Tk. 10,00,000.00
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(Ten Lac) through a pay order and Tk. 6,00,000.00 (Six Lac)
in cash to the complainant, and D.W-3 was not cross
examined by the prosecution, and as such, the depositions of
D.W-3 remained unchallenged and intact. C.W-1 proved that
the complainant-respondent received Tk. 10,00,000.00 (Ten
Lac) through a pay order, exhibit-I. Now it is decided that
the complainant received Tk. 10,00,000.00 (Ten Lac) from
the accused through the pay order. But the complainant
dishonoured the two cheques of Tk. 60,00,000.00 (Sixty Lac)
and filed both the cases for punishment and recovery of Tk.
60,00,000.00 (Sixty Lac) from the accused, which was not
correct decision of the complainant under any circumstances
as section 138 of the Negotiable Instruments Act deals with
for committing of an offence and there is a provision for
punishment with imprisonment, or with fine, or with both.
Section 138 of the Negotiable Instruments Act will never be
used to recover partial money or partial cheque amount of
the dishonoured cheque. A cheque is a bill of exchange and a
bill of exchange is an instrument. A bill of exchange shall

contain an order to pay to its holder and this order will not be
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used partially, and if it is used partially then the document
will not be treated as a bill of exchange. In the present case,
as claimed by the complainant and the accused, two different
transactions were involved. The complainant claimed that he
sold Sodium Bentonite valued at Tk. 60,00,000.00 (Sixty
Lac) to the accused. On the other hand, the accused claimed
that he took a loan of Tk. 24,00,000.00 (Twenty Four Lac)
from the complainant. The complainant as a plaintiff did not
file the present case for recovery of the money rather he filed
the case against the accused for committing an offence. In
the case of two different transactions, the Court should have
either believed the complainant’s case or disbelieved it.
Therefore, the judgment of the Trial Court to reduce the
amount by Tk. 10,00,000.00 (Ten Lac) was not a correct
decision.

42. Considering all the aspect of the case it shows that
no offence has been constituted by dishonouring the cheques
of the appellant punishable under section 138 of the

Negotiable Instruments Act, 1881.



38

43. In view of the forgoing discussions, I find merit in
the appeal.

44. In the result, the appeal is allowed.

45. Thus, the judgment and order of conviction and
sentence dated 29.11.2017 passed by the learned Special
Judge, Special Judge Court No. 6, Dhaka in Special Sessions
Case No. 06 of 2017, arising out of C.R Case No. 241 of
2017, convicting the appellant under section 138 of the
Negotiable Instruments Act, 1881 and sentencing him there
under to suffer simple imprisonment for 0l(one) year and
also to pay a fine of Taka 20,00,000.00 (Twenty Lac) 1s set

aside.

46. Accordingly, the convict-appellant is acquitted of
the charge levelled against him, and he is permitted to
withdraw the amount deposited by him in the Trial Court for
the purpose of filing the appeal.

47. The Trial Court 1s directed to do needful.
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48. Send down the records.

49. Communicate the judgment.

(Md. Khasruzzaman, J:)




