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Present:- 

Mr. Justice Mahmudul Hoque 
 

 

Civil Revision No. 4517 of 2018 

 

Boidyonath Saha          

     ... Petitioner 

-Versus-  

Kiron Chandra Shikdar and others  

             ...Opposite-parties  
Mr. Muhammad Salahuddin, Advocate 

                            ...For the petitioner 

No one appeared.  

          ...For the opposite-party No. 1. 

Mr. M. M. Shafiullah, Advocate 
           ...For the added opposite-party Nos. 11 and 12.  

 

Judgment on 23
rd

 January, 2024. 

 

 On an application under Section 115(1) of the Code of Civil 

Procedure this Rule was issued at the instance of the petitioner 

calling upon the opposite parties to show cause as to why the 

impugned judgment and decree dated 16.07.2018 passed by the 

learned District Judge, Gopalgonj in Title Appeal No. 69 of 2016 

allowing the appeal and thereby reversing the judgment and decree 

dated 27.06.2016 passed by the learned Joint District Judge, 1
st
 

Court, Gopalgonj in Title Suit No. 22 of 2013 decreeing the suit 

should not be set aside and/or pass such other or further order or 

orders as to this Court may seem fit and proper. 
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 Facts relevant for disposal of this Rule, in short, are that the 

petitioner, as plaintiff, instituted Title Suit No. 22 of 2013 in the 

Court of Joint District Judge, 1
st
 Court, Gopalgonj against the 

opposite-party No. 1 and others, as defendants, for declaration of 

title by adverse possession and confirmation of possession, claiming 

that the defendant No. 1 acquired 16 sataks of land in S. A. Plot No. 

319 by purchase vide Registered Deed No. 11430 dated 26.12.1983 

and Deed No. 9783 dated 19.10.1983 and also acquired 6·66 sataks 

of land in S. A. Plot No. 330 by purchase vide Registered Deed No. 

8540 dated 10.10.1979. While the defendant No. 1 in possession and 

enjoyment of the property he proposed to sell the property to the 

plaintiff, accordingly, the plaintiff agreed to purchase the land at a 

consideration of Tk. 10,50,000/- out of which he paid Tk. 5,50,000/-  

to the defendant No. 1 on 20.01.1997 in presence of witnesses and 

the defendant No. 1 on receipt of part payment delivered possession 

of the suit property to the plaintiff.  

Thereafter, the plaintiff on 20.05.1997 paid balance amount of 

Tk. 5,00,000/- to the defendant No. 1, but at that time, because of 

shortage of money, the plaintiff could not get the sale deed executed 
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and registered. Consequently, it was agreed by the parties that the 

defendant No. 1 will execute and register the deed later, after 

collecting money by the plaintiff. Subsequently, the plaintiff after 

collecting money requested the defendant No. 1 to execute and 

register the sale deed in his favour but the defendant No. 1 on 

16.12.1997 denied receipt of money from the plaintiff and claimed 

that the plaintiff is a tenant under him.  

Thereafter, a salish was held on 26.11.2011 in presence of 

local Purashava Mayor and in that salish it was decided that the 

defendant No. 1 shall execute and register the deed in favour of the 

plaintiff. But the defendant No. 1 disobeying the decision of salish 

refused to execute the sale deed in favour of the plaintiff. 

Consequently, the plaintiff served a legal notice dated 23.04.2013 

upon the defendant demanding registration of the sale deed, but he 

did not come forward. It is also claimed that though the defendant 

No. 1 refused to execute sale deed in favour of the plaintiff on 

demand but the plaintiff since 20.01.1997 till filing of the suit has 

been continuous possession of the suit property ousting the 
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defendant No. 1, as such, he acquired title in the property by adverse 

possession.  

 The defendant No. 1 contested the suit by filing written 

statement denying all the material allegations made in the plaint 

contending inter alia, that the suit is not maintainable in its present 

form; suit is barred by limitation. The defendant No. 1 never 

proposed to sell the property to the plaintiff and received no 

consideration as alleged in the plaint. He is in continuous possession 

of the property and he never delivered possession of any part to the 

plaintiff. The plaintiff is a tenant under him. There was no salish in 

presence of Purashava Mayor at any time and no legal notice was 

served upon him. The plaintiff has no right, title and possession in 

the suit property. All the utility connections in the suit premises 

obtained by the defendant No. 1 in his name and the plaintiff is 

merely a tenant. The plaintiff with ill advice of the people filed the 

present suit only to harass the defendant, as such, the suit is liable to 

be dismissed.  

The trial court framed 5(five) issues for determination of the 

dispute. In course of hearing, the plaintiff examined 4(four) 
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witnesses as P.Ws and the defendants examined 3(three) witnesses as 

D.Ws. Both the parties submitted some documents in support of their 

respective claim which were duly marked as Exhibits. The trial court 

after hearing by the judgment and decree dated 27.06.2016 decreed 

the suit. 

Being aggrieved by and dissatisfied with the impugned 

judgment and decree of the trial court, the defendant No. 1 preferred 

Title Appeal No. 69 of 2016 before the Court of learned District 

Judge, Gopalgonj who after hearing by the impugned judgment and 

decree dated 16.07.2018 allowed the appeal and dismissed the suit 

setting aside the judgment and decree passed by the trial court. At 

this juncture, the plaintiff-respondent-petitioner, moved this Court by 

filing this revisional application and obtained the present Rule and 

order of stay.  

Mr. Muhammad Salahuddin, learned Advocate appearing for 

the petitioner submits that admittedly the plaintiff is in possession of 

the suit land, however, the defendant No. 1 claimed that he is a 

tenant under him. But the defendant No. 1 could not substantiate his 

such claim by any evidence before the trial court showing any 
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agreement of tenancy, payment of monthly rent to him as well as by 

taking any recourse against the plaintiff for evection from the suit 

land. He further submits that the defendant No. 1 after receipt of 

entire consideration money amounting to Tk. 10,50,000/- from the 

plaintiff delivered possession of the property and as per decision of 

the salish executed a sale deed on stamp papers. But at the time of 

filing of the suit inadvertently learned Advocate for the petitioner did 

not state the facts of execution of deed as well as filed the minutes of 

salish before the trial court. He submits that the trial court rightly 

found that the plaintiff has been possessing the suit land from 

20.01.1997 till filing of the suit for more than 12 years, resultantly, 

he acquired title in the property by adverse possession. He finally 

submits that when a person without any document of title entered 

into possession of any property by ousting the owner and continued 

uninterrupted possession for more than 12 years acquired title by 

adverse possession and the title of the true owner whatever he has 

had become extinguished under Section 28 of the Limitation Act and 

as such, the trial court rightly decreed the suit, but the appellate court 
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while allowing the appeal failed to appreciate the fact that the 

plaintiff acquired title by adverse possession in the suit property.  

None appeared for the opposite-party No. 1, but the opposite-

party Nos. 11 and 12 added as opposite-party by filing an application 

who claimed that after disposal of appeal by the appellate court, 

defendant No. 1 appellant transferred the suit property to them.  

Mr. M. M. Shafiullah, learned Advocate appearing on behalf 

of added opposite-party Nos. 11 and 12 submits that admittedly the 

property in question belongs to defendant No. 1 and the plaintiff 

admitted that the defendant No. 1 was in possession in a portion of 

the suit land wherein his residential house situates. He submits that 

the plaintiff in his plaint as well as on oath claimed that the 

defendant  No. 1 entered into an agreement for sale of the property 

orally and received part payment from the plaintiff on 20.01.1997 

amounting to Tk. 5,50,000/- and thereafter, on 20.05.1997 received 

the rest amount of Tk. 5,00,000/- totaling Tk. 10,50,000/- from the 

plaintiff, but could not substantiate his claim by any evidence before 

the trial court. He further submits that a person entered into 

possession of any property on the basis of any agreement for sale and 
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on payment of consideration for entire property with hope to have a 

registered deed from the owner and in the event of refusal by the 

owner of the property is to file a suit for Specific Performance of 

Contract subject to limitation, but cannot claim title over the 

property by way of adverse possession.  

It is also argued that if the plaintiff made full payment of 

consideration to the defendant No. 1 on 20.05.1997 why the plaintiff 

awaited for 14 years to get the kabala executed and registered 

without resorting any relief before the court of law. He submits that 

the plaintiff claimed that there was a salish on 26.11.2011 in 

presence of Purashava Mayor wherein the defendant No. 1 was 

present and at the salish the defendant promised to execute the sale 

deed but no such minutes was filed by the plaintiff before the trial 

court. Moreover, the defendant No. 1 by filing written statement as 

well as on oath denied existence of such salishi decision as well as 

service of any legal notice upon him on 23.04.2013, but the plaintiff 

could not show any contrary evidence. He submits that the plaintiff 

was a tenant under defendant No. 1 and he on oath stated that he was 

living in another place named South Moulavipara on khas land of the 
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government. In the year 2007 illegal house was dismantled by law 

enforcing agency, then he shifted to the suit property in the year 

2007. The suit was filed by the plaintiff in 2013, as such, as admitted 

by the plaintiff at the time of filing of the suit he was in possession 

of the suit property for five to six years which constitute no title by 

adverse possession. Moreover, when a plaintiff claimed possession 

by virtue of a deed or agreement he cannot claim adverse possession 

as per provisions of law. But he had other alternative relief by way of 

filing suit for Specific Performance of Contract or by initiating a 

proceeding before the Registrar under the Registration Act. As such, 

the appellate court rightly allowed the appeal and set aside the 

impugned judgment and decree of the trial court.  

Heard the learned Advocates of both the parties, have gone 

through the revisional application, plaint, written statement, 

evidences both oral and documentary available in lower court 

records and the impugned judgment and decree passed by both the 

courts below.  

Admittedly, the suit property belongs to defendant No. 1 

Kiron Chandra Shikder who had dwelling house on a part of the suit 
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property wherein he used to live with his family. Admittedly, the 

plaintiff is in possession of a part of the suit land as tenant under 

defendant No. 1 as claimed by him. The plaintiff claimed that he 

entered into an oral agreement for sale with defendant No. 1 at a 

consideration of Tk. 10,50,000/- out of which at the first instance on 

20.01.1997 he paid Tk. 5,50,000/- to the defendant No. 1 in presence 

of witnesses and the balance amount of Tk. 5,00,000/- paid on 

20.05.1997, but for want of fund he could not get the sale deed 

executed and registered from the defendant No. 1. Subsequently, 

after collecting fund when he demanded execution and registration 

of the sale deed from defendant No. 1 on 16.12.1997 he denied 

receipt of money from plaintiff saying that the plaintiff is a tenant 

under him.  

If it is so, the question now arises where in the year 1997 the 

plaintiff entered into an agreement for purchase of the suit property 

at a consideration of Tk. 10,50,000/- from defendant No. 1 why an 

agreement in writing was not executed after payment of advance 

amounting to Tk. 5,50,000/-. And why the plaintiff did not take any 

recourse under the law by initiating any legal proceedings seeking 
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relief against the defendant No. 1 when he denied receipt of 

consideration money on 16.12.1997. Not only that the plaintiff after 

payment of a considerable amount to the plaintiff as consideration of 

the suit property remained silent till 2011 for 14 years and then filed 

an application before the Mayor Purashava and claimed that there 

was a salish held on 26.11.2011 in presence of Mayor Purashava and 

defendant No. 1 who signed the minute wherein he admitted receipt 

of Tk. 10,50,000/- from the plaintiff and promised to execute and 

register the sale deed in favour of the plaintiff.  

It is claimed by the plaintiff that the defendant No. 1 refused 

to comply with the decision of the salish, consequently, he served a 

legal notice on 23.04.2013 demanding execution and registration of 

the deed from defendant No. 1, but when the defendant refused to 

execute the sale deed the plaintiff ought to have filed a suit for 

Specific Performance of Contract, but the plaintiff for the reason best 

known to him giving a complete go bye to all the actions whatever 

took place i.e, earlier payment of consideration money to the 

plaintiff, decision of salish and service of legal notice demanding 

registration of the deed filed the instant suit for declaration of title by 
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way of adverse possession. A person in possession on the basis of an 

agreement for sale is to file a suit for Specific Performance of 

Contract not a suit for title by adverse possession. On going through 

the evidences led by the plaintiff as P.Ws, I find that the plaintiff 

admitted that after eviction of the plaintiff from his earlier house 

constructed on khas land in the year 2007 he came into possession of 

the suit land in the year 2007. The question has come, if he entered 

into possession of the suit land in the year 2007 how he entered into 

possession in the year 1997 on the basis of oral contract with the 

defendant No. 1. If we consider the evidence of P.W.1, find that at 

the time of filing of the suit his possession was for 5 to 6 years.  

Apart from this person claiming possession on the basis of 

some document is not entitled to claim adverse possession giving a 

go bye to the basis of his entering into possession of the suit land. In 

the absence of any written document of contract for sale as well as in 

the absence of sufficient evidence in respect of acquiring adverse 

possession, the trial court only upon a presumption decreed the suit 

in favour of the plaintiff. For easy understanding relevant portion of 

the judgment passed by the trial court is quoted below;  
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“p¤al¡w Aœ ®j¡LŸj¡l p¡j¢NËL Facts and 

Circumstances ¢h−hQe¡u h¡c£ f−rl fÐi¡¢h¢m¢V ®hn£ 

qJu¡u e¡¢mn£ ï¢j−a h¡c£l c£OÑL¡m AbÑ¡v h¡l hvpl k¡ha 

®i¡N cMm Ll¡l ¢hou¢V a¡q¡l ¢hl¦Ü cMm S¢ea ü−aÅl Eáh 

qCu¡−R h¢mu¡ fÐa£uj¡e quz Hja¡hÙÛ¡u p¡¢hÑL ¢h−hQe¡u hm¡ 

k¡u, e¡¢mn£ i§¢j−a h¡c£ a¡q¡l ¢hl¦Ü cMm S¢ea üaÅ Hhw cMm 

fÐj¡e L¢l−a prj qJu¡u h¡c£ fÐ¡b£Ñaj−a fÐ¢aL¡l f¡C−a 

f¡−lzg−m pLm ¢hQ¡kÑ ¢hou…¢ml ¢pÜ¡¿¹ h¡c£f−rl Ae¤L̈−m 

¢eØf¢š Ll¡ qCmz” 

Findings of the trial court quoted above is mere speculation 

and in deciding a crucial point of adverse possession there is no 

scope left for the trial court to guide himself on speculation avoiding 

the provisions of law.  

The appellate court while allowing the appeal and setting aside 

the judgment and decree of the trial court discussed all the evidences 

of P.Ws and found that the plaintiff entered into possession in the 

year 2007 and the suit was filed in the year 2013 which cannot come 

within the purview of adverse possession. Relevant portion of the 

judgment is quoted below;  

“h¡c£f−rl 3 J 4 ew p¡r£ kb¡œ²−j ®j¡x ljS¡e 

®j¡õ¡ J A¡pm¡j ®j¡õ¡z ¢f. X¢hÔE-3 e¡¢mn£ h¡s£−a f¡uM¡e¡ J 

®N¡pmM¡e¡ ¢ejÑ¡e Ll¡l Hhw ¢f. X¢hÔE-4 e¡¢mn£ h¡s£−a j¡¢V 

L¡V¡l p¡r£z ¢L¿º a¡l¡ p¡rÉ ®cJu¡l pju h¡s£l c¡N M¢au¡e 

¢LR¤ hm−a f¡−le¢ez fr¡¿¹−l 1 ew ¢hh¡c£l ®LCp pjbÑ−e p¡rÉ 
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fÐc¡e L−l E−õM L−le ®k, ®k±b h¡¢qe£ h¡c£l Ol 2007 p¡−m 

®i−‰ ¢ch¡l fl h¡c£ ®N¡f¡mN” nq−l pq−ch q£l¡l h¡s£−a 

A¡nÊu muz f−l NZa¡¢¿»L plL¡l rja¡u A¡p−m h¡c£ f¤el¡u 

®j±mi£f¡s¡l ®pC ÙÛ¡−e f¤el¡u Ol a¥−m hph¡p öl¦ Ll−m ®Sm¡ 

fÐn¡pL f¤el¡u 2009 p¡−m Ol ®i−‰ ®cuzg−m fÐa£uj¡e qu 

®k,  e¡¢mn£ S¢j−a h¡c£ 5/6 hvpl hph¡p Ll−Rez Cq¡ p¤Øfø 

J p¤¢e¢cÑø ®k, ag¢pm S¢jl pjÙ¹ V¡L¡ f¢l−n¡d Ll¡ J h¡c£−L 

S¢jl cMm h¤¢T−u ¢c−u−R Hhw ¢a¢e 12 hvp−ll A¢dL pju 

ag¢pm h¢ZÑa ï¢j−a ¢hl¦Ü cMm S¢ea ü−aÅ ®i¡N cM−m b¡L¡l 

¢hou fÐj¡e Ll−a prj qe¢ez” 

The appellate court rightly held that the plaintiff could not 

prove his case both by oral and documentary evidences and also 

failed to prove that he was delivered possession on the basis of any 

contract for sale, as such, I find no illegality in the impugned 

judgment and decree passed by the appellate court calling for 

interference.    

Taking into consideration the above, this Court finds no merit 

in the Rule as well as in the submissions of the learned Advocate for 

the petitioner. 

In the result, the Rule is discharged, however, without any 

order as to costs. 
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Order of stay granted at the time of issuance of the Rule stand 

vacated. 

Communicate a copy of the judgment to the Court concerned 

and send down the lower court records at once.  

 

 

 

Helal-ABO 


