IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(CIVIL APPELLATE JURISDICTION)
Present:
Mr. Justice Sheikh Md. Zakir Hossain
And
Mr. Justice A.F.M. Saiful Karim

FIRST APPEAL NO. 157 OF 2017.

IN THE MATTER OF :
Abdul Ali alias Dhayennuddin.
.... Plaintiff-appellant.

-Versus-
Deputy Commissioner and others.
....... Defendant-respondents.
Mr. Gazi M. Mohsin, Advocate with
Ms. Anjuman Ara Begum, Advocate with
Mr. Md. Mosarof Hossain, Advocate
..... For the Plaintiff-appellant.
Mr. Khan Md. Peer-e-Azam Akmal, DAG with
Ms. Sufia Begum Luna, AAG with
Mr. Mohammad Mozammel Hossain, AAG with
Mr. Abul Fazal (Palash), AAG
....For the Defendant-respondents.

Heard On: 28.10.2025 and
Judgment on: 27.11.2025.

A.F.M. Saiful Karim, J:

This appeal at the instance of the plaintiff is
directed against the judgment and decree dated 25.10.2011
(decree signed on 01.11.2011) passed by the learned Joint
District Judge, 2" Court, J amalpur in Other Class Suit No.

25 of 2009 dismissing the suit.



The present appellant as plaintiff filed the suit
praying for a decree of declaration of title to the disputed
land measuring 44.30 acres as described in the ‘Ka’ and
‘Kha’ schedules of the plaint against the defendants-
respondents i.e. Deputy Commissioner, Jamalpur;
Additional Deputy Commissioner, Jamalpur and Assistant
Commissioner (Land), Mathergonj, Jamalpur as defendant
Nos. 1, 2 and 3 respectively.

Brief case of the plaintiff as stated in the plaint is that
the owner of the suit land along with other land was the
Zaminder of Dighapatia Raja Pronath Roy; In 1907 the
suit land sub-merged into the river by diluvion and in
1923 the same was reappeared and then from the
successor of the upper tenant the plaintiff’s predecessor
Moyez Uddin and Nazir Hossain obtained Pattan and gave
a Registered Kabuliyat in favour of the successor-in-
interest of the upper tenant Raja Sree Protiva Nath Roy
and Moyez Uddin had been possessing the same and
Moyez Uddin being childless took son’s son of full

brother Nazir Hossain i.e the plaintiff as foster grandson



and obtained settlement of 45.60 acres of land by dint of
dakhila in favour of foster grandson from the Manager,
Sree Jogendralal Pakrashi, of the owner of the Raja Estate
of Nowkhila (Dighapatia), Zaminder Sree Kumar Shah
Chowdhury; Moyezuddin and the plaintiff duly obtained
Dakhila after making payment of tax; Bangladesh
Government has no right, title and possession over the suit
land and on the contrary plaintiff has proper title and
interest and full possession of suit land and due to the
mistake of survey employees during B.R.S survey the suit
land was recorded in the name of the Government of
Bangladesh instead of plaintiff and the plaintiff got
knowledge of the same from the local land tahshil office
on 18.01.2009 and as the title of the plaintiff was clouded
because of the fact that the land was recorded in No. 1
Khas Khatian, the plaintiff filed the instant suit for
declaration of title.

Defendant Nos. 1 and 2 appeared and filed a written
statement jointly contending, interalia, that while the suit

land was occupied by the CS recorded owner, the rent was



due, and thus they surrendered the land to the upper
tenant and while the upper tenant had been possessing the
land as Khas, that land sub-merged into the Zamuna river;
then, when the suit land reappeared the same was recorded
in the government’s Khas Khatian No. 1 in the R.O.R. and
B.R.S. surveys; the suit land is under the control of the
government; while the suit land had been in possession of
the government, the government provided settlement of
the land as Khas land to various landless people; the story
of pattan in favour of the plaintiff is false and fabricated;
with a view to misappropriate the suit land the plaintiff
fabricated a false story in filing the suit; plaintiff has no
title interest and possession over the suit land thus suit be
dismissed.

The trial court below framed following issues at the
time of drawing up judgment for proper disposal of the
suit:

1. Is the suit is maintainable in the present from?

2. Whether the plaintiff has got any right, title and

possession over the suit property?



3. Whether the plaintiff is entitled to get relief in

pursuance of his prayer?

That during trial the plaintiff examined as many as
three witnesses and the defendants examined one witness
only to prove their respective cases. After hearing the
parties and perusing the material evidences on record the
learned Joint District Judge, 2" Court, J amalpur dismissed
the suit. Being aggrieved by the judgment and decree of
the learned Joint District Judge, the plaintiff preferred this
First Appeal.

Mr. Gazi M. Mohsin, learned Advocate with Mrs.
Anjumanara Begum, Advocate appearing on behalf of the
Appellant submits that the learned trial Court below
erroneously disbelieved that the suit land was given
settlement in favour of the plaintiff i.e the foster grandson
of Moyez Uddin by dint of dakhila in 1954 and the fact
that plaintiff had been possessing the suit land for about

80 years by generations and therefore the impugned



judgment may kindly be set aside and the appeal may
kindly be allowed.

Mr. Mohsin next submits that in 1923 Mr. Moyez
Uddin with his brother Nozir Hossen obtained Pattan and
gave a registered kabuliyat in favour of the successor-in-
interest of the upper tenant Raja Sree Protiva Nath Roy
and from that time he had been possessing the suit land till
1954 when he obtained settlement by way of Dakhila in
favour of the plaintiff thus the plaintiff had been
continuing to possess the suit land but the learned trial
court below failed to consider this aspect of the case in
dismissing the suit and thus the appeal may kindly be
allowed.

Mr. Mohsin further submits that the plaintiff
submitted 4 copies of Dakhila before the trial Court below
but those were not exhibited due to the mistake of the
learned advocate of the trial court below and thus the
plaintiff-appellant filed an application for additional
evidence at this stage and submits that the same may

kindly be allowed.



Mr. Khan Md. Peer-e-Azam Akmal, learned Deputy
Attorney General representing the Deputy Commissioner,
Jamalpur have filed a counter affidavit in the instant
appeal stating that Government of Bangladesh has
established Shuknagari No. 1 Cluster Village (&% &) and
No. 2 Cluster Village (¥®= &%) for the residence of the
homeless people within the land of the plot mentioned in
the plaint. It is also stated in the counter affidavit that
there are 220 houses in 44 barracks in the said 2(two)
Cluster Village under the supervision of the Upazilla
Execution Officer, Madargonj on behalf of the Deputy
Commissioner, Jamalpur.

Mr. Akmal also annexed the relevant BRS Khatian in
his counter affidavit. He also raises the maintainability of
the suit referring section 87(3) of the State Acquisition
and Tenancy Act, 1950.

The learned Deputy Attorney General submits that
the plaintiff hopelessly failed to prove the right, title,

interest and possession in favour of the plaintiff and thus



the learned trial court below rightly dismissed the suit and
therefore the appeal may kindly be disallowed.

Mr. Akmal submits that after reappearance of the suit
land from the River by alluvion the land vests with the
government and after properly recording the land in the
name of the government in R.O.R. and B.R.S. survey on
various occasion government gave settlement of the part
of the alluvion land to different people including the
plaintiff as well and the story of the plaintiff regarding
pattan is antidated and false and fabricated and drawing a
proper inference the trial court below rightly dismissed the
suit and therefore the appeal may kindly be disallowed.

Mr. Akmal also submits that government has been
possessing the suit land and in the deposition the DW-1
stated that after alluvion of the suit land from the river
Zamuna the government has been possessing the same and
R.O.R and BRS record has been duly prepared in the
name of the government and upon proper consideration of

the evidence of the PW’s and DW’s the trial court below



rightly dismissed the suit and therefore, the appeal may
kindly be disallowed.

Mr. Akmal also submits that it is not a believable
story that such a huge quantity of land owner plaintiff did
not know about the ROR and BRS survey for such a long
period of over 40 years at least after the plaintiff became
major and therefore the trial court below rightly dismissed
the suit.

Whether or not the learned Joint District Judge was
justified in dismissing the suit in the facts and
circumstances of the case and on the evidence on record is
the main issue before us.

Let us examine the deposition of the respective
witnesses of the parties first.

The PW-1, the plaintiff himself in his examination-
in-chief stated that- “......... SN Wl W2 S B7/97 @FerR
e A7e! SR ACF A Sowo AT e we FYferrs
G (T | AET $9/¢/>5000 BLAMG 0o/br/0FR SIFY 8bdy 7R el
Fferre wifker saes | @b o3 > (SeiferR) e v Jfew @ Wee
Ewe Fferre A & TIfGre R wER AT FeoTeE
TZE Tfwrey SR X I I AP 2AeTF (7 G AIIS(C® AR
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T @ rfere wiE 0T SR 9T IeviRS @9 1 9 7 86
wifel Aifde SR 2T FTET 2l o IS TS I FiferIi
TG Cfel we e WP | [iferdr wizeie ROR o7 7z-5 wiol-
> 8 20| BRS o917 «iferit sl s S ot zraeg @3
BRS ©Ifftd @ ST S00d>-S05d 7S AT QA H00-300y 2KF
wiesT Il *CACR |1 Su/d/os B Wik TWIHNE O WP foex
Ay eI SeT SN W @@ 9 7@ ROR 8 BRS wifity
AR SR AT @FC =CACR.......cc ”

In his cross examination he stated that- “........ 7S I
R WIRET SR ACH (TR | Sb/d/0532 k- JACH @ FIoieme
QT (AR | WifET @ e S oifsy fofq <7 1 otz qeer oy | wife
e IWNIG (& FrAce ©f &I o1 | WWF vl e ¢ W& Sfwey
FferRTe METR | 000 G I SRl [T ¢ | WfE (&
feTttR ©f J@T0e AR 1 | 07 7 FfeTIT SRR AR (I W (78
T S fr=yt wreiers spes S fry e weafe 1”7

PW-2 Stated 1in his cross examination that-
R el SN PAfAT @IS A 7| AT el 2ee =it
12 e SR S SICR | oy 77 W =57 A%y et 1”7

PW-3 Stated in his cross examination that- “JIm
w8 0T ARSACT &l Nz SISl R ©f I@1ce A1 =7 | Fifer=iy
QR AR 0 A | ST Sl 20O Fqq§ Voo & 7S
SR S @ S Aol AW FICe AT T | oy 7 FIPIES 0%
AT 1| oy T NI ST AT W e Al S o FESIE AL
3 & wifsy Fiferit et fofy =71 6 <@t siess Syt sty e 1
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DW-1 Stated in his deposition stated that-
“..... OO TEME @ GCe (S neemid P[P el &y
TS AT =0 T | 2 et S TAACS (AT (ST TIET @
ROR € BRS @&¢ »w fsqig foifvs & Fiferit wfy qewies
TERCAA TET ¢ W WR | R A3 WACO (Ol AR
YFRI “Feice o AR [Kfey e W6 qcwis oz |
IR eF Fiear Antidated 932 & | IWrFF T et
wofey B B A WA PSR Ty ARl T Wy
(% FCACR | N (e AifEer 512 17

DW-1 in his cross-examination stated that- “......Ss
A ARSI 88.90 @1 ROR ST WA SA1IT 22,53 €7
A2 R0 T2 WITNT AT R3.0b FF | 2.5} 8 RD.0b AT TG
b= JEICS 1R A1 | oy =7 iz el ofy | I IcwR=e B |
T @ FrereTe wilkE IR G 9N SIRm FE™E T I9Ce
AR = | TSy 77 APeT Mg QAT AT ©fF AL2FI T (AT
T o IVF I WL FACR & o) (@I @ M3 ST 7T FH
1’

It appears from the PW’s deposition that they tried to
establish the plaintiff’s case as stated in the plaint but the
PW-1 exhibited the Kabuliyat dated 30.08.1923 as exhibit
‘1> which appears to be the foundation of plaintiff’s claim
of title and possession of the suit land. It appears that as

the foundation of the plaintiff’s claim of title over the suit
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land four photocopies of Dakhilas were submitted but not
exhibited by the plaintiff. It also appears that the plaintiff
did not file the original copies of Dakhilas as proof of
settlement though plaintiff claimed in the plaint that suit
land has been given settlement by way of Dakhila on
10.04.1954.

It appears from the Khajna Rasid (Dakhila) that
payment of tax has been made lastly in 1958.

As per the plaint cause of action of the suit occurs on
18.01.2009 when the plaintiff came to know about the
wrong record from the office of Tahsil Kachari. It appears
that from 1958 to 2009 no steps had been taken by the
plaintiff for making payment of Khajna. Trial Court below
after assessing the deposition of PW’s and DW reached to
a conclusion that the plaintiff had no possession over the
suit land.

For consideration of the submission of the learned
Deputy Attorney General regarding maintainability of the

suit under section 87(3) of the State Acqusition and
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Tenancy Act, 1950 the relevant provision is reproduced

herein below:-
“All suits, applications, appeals or other
proceedings for the assertion of any claim to
hold, as an increment to any holding, any
land gained or alleged to have been gained
from the recess of a river or of the sea,
pending before any court or authority on the
date of commencement of the said order
shall not be further proceeded with and shall
abate and no court shall entertain any suit,
application or other legal proceedings in
respect of any such claim.”

It appears to us that no question of application of the
provision of section 87(3) of State Acquisition and
Tenancy Act, 1950 has arisen in the instant case because
of the facts that the plaintiff’s claim of title is based on
settlement by way of dakhila in 1954 and in the plaint
there is no assertion regarding occurrence of alluvion and

diluvion after 1954 and as per the plaint the plaintiff’s
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case neither based on accretion nor based on reformation
in situ rather the plaintiff’s claim of title is based on
settlement by way of dakhila and thus in our view suit is
not barred under the provision of section 87(3) of State

Acquisition and Tenancy Act, 1950.

Defendant-Respondents case is that for the purpose
of misappropriation of the suit land the plaintiff made a
story of pattan by way of Dakhila which is false and
fabricated and in the deposition DW-1 stated that the suit
property has been duly recorded in R.O.R and BRS survey
in the name of Government and in his cross-examination
he stated the quantum of suit land with plot Nos. 1 and 20
of R.O.R survey.

The learned Deputy Attorney General by way of
counter affidavit submitted BRS Khatian No. 1 in respect
of suit land though it is admitted fact that suit land has
been recorded in ROR and BRS survey in the name of the

Government.
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Considering the facts and circumstances we find no
reason to allow the application for additional evidence
filed by the appellant only referring the photocopies of
dakhilas which were filed but not exhibited earlier and
thus the said application is disposed of in negative.

Considering the evidence on record both oral and
documentary we find substance in the submission of the
learned Deputy Attorney General in respect of the
defendant i.e. government’s possession over the suit land
and thus we hold that the learned Joint District Judge on
proper weighing of the evidence on record has rightly
come to the conclusion that plaintiff has no right title and
possession over the suit land.

In the result, we find that the present appeal has no
merit and there is nothing to disturb the judgment and
decree passed by the learned Joint District Judge, nd
Court, Jamalpur. Accordingly, the appeal is dismissed.
Considering the circumstances there shall be no order as

to costs.
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Let a copy of this judgment and decree together with
LCR be sent down to the learned Judge of the concerned

Court below, at once.

A.F.M. Saiful Karim, J:

Sheikh Md. Zakir Hossain, J:

I agree.

Sheikh Md. Zakir Hossain, J:



