
 

 

IN THE SUPREME COURT OF BANGLADESH 

HIGH COURT DIVISION 

(CIVIL REVISIONAL JURISDICTION) 

Present: 

Mr. Justice Md. Moinul Islam Chowdhury 

 

Civil Revision No. 1108 of 2018 

 

      IN THE MATTER OF: 

An application under section 115(1) of the Code 

of Civil Procedure. 

And 

IN THE MATTER OF: 

Md. Asgar Ali 

--- Plaintiff- Respondent- Petitioner. 

-versus-  

Mst. Ohijan Khatoon and others 

          --- Defendant- Opposite- Parties. 

 

Mr. Md. Sajjad Ali Chowdhury with 

Mr. Md. Fazla Rabby, Advocate 

  --- For the Plaintiff-Petitioner. 

Mr. Md. Badsha Alamgir, Advocate 

--- For the opposite parties. 

   

Heard on: 03.04.2023, 04.04.2023, 30.04.2003, 

09.05.2023 and 10.05.2023. 

  Date of Judgment: 11.05.2023 and 14.05.2023. 

At the instance of the present plaintiff-appellant-petitioner, 

Md. Asgar Ali, this revisional application has been filed under 

section 115(1) of the Code of Civil Procedure and this Rule was 

issued calling upon the opposite party Nos. 1-5 to show cause as to 

why the judgment and decree dated 22.02.2018 (decree signed on 

27.02.2018) passed by the learned Additional District Judge, 

Panchagarh in the Other Appeal No. 160 of 2011 reversing those of 
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the judgment and decree dated 02.11.2011 (decree signed on 

13.11.2011) passed by the learned Senior Assistant Judge, Sadar, 

Panchagarh in the Other Suit No. 127 of 2010 should not be set 

aside. 

The relevant facts for disposal of this Rule, inter-alia, are 

that the present petitioner as the plaintiff filed a partition suit being 

Partition Suit No. 43 of 2010 before the court of the learned Senior 

Assistant Judge, Sadar, Panchagarh where the present opposite 

party Nos. 1-5 as the plaintiffs filed the suit against the present 

plaintiff-respondent-petitioner, Md. Asgar Ali and another 

described the property for partition in the schedule of the plaint. 

The said suit was originally filed on 17.02.2010 but on 24.02.2010 

filed a joint application for compromising among the parties as to 

the measurement of land, as such, the learned trial court being the 

Senior Assistant Judge, Sadar, Panchagarh passed the said 

judgment and order of the said partition suit on compromising 

among the parties. Subsequently, the present petitioner alone filed 

the instant Other Class Suit No. 127 of 2010 in the same court 

claiming a declaration of title as described in the schedule of the 

plaint and also for declaration of title and also for a declaration that 

the compromise decree passed in the Partition Suit No. 43 of 2010 

would not be binding upon him. The present opposite parties as the 
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defendants contested the suit by filing a written statement 

contending, inter alia, that the present suit is not maintainable and 

fraudulent. The written statement further contended that both the 

parties in the partition suit are sons and daughters of Abdul Gafur 

who became ill and after his death, the daughters filed the Partition 

Suit No. 43 of 10 and within a short period of time all the brothers 

and sisters as the parties in the suit filed a compromise deed which 

was decreed on compromise upon freewill and full consent which 

was read over to all the parties, as such, the present Rule is not 

tenable under the law. 

Mr. Md. Sajjad Ali Chowdhury, the learned Advocate, 

appearing along with the learned Advocate Mr. Fazla Rabby for the 

petitioner submits that the learned court of appeal below being a 

final court of fact committed an error in law resulting in the 

decision occasioning failure of justice in coming to finding that no 

appeal and revision lies against any order or decree passed by the 

court in pursuance of settlement between the parties under the 

amended provision of the code of civil procedure, 2003, as such, 

arrived at a wrong decision misconceiving the provision of law. 

The learned Advocate further submits that having regard to 

the fact that, Abdul Gafur, the father of the plaintiff-respondent-

petitioner and plaintiff-respondent-opposite parties have given oral 
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Heba Deed in favour of the plaintiff respondent-petitioner and 

plaintiff-respondent-opposite parties and possession was also 

handed over to them and thereafter the Heba Deed was registered 

on 19.10.2008 being Deed No. 5017 (Ext-1) upon which they got 

their name in the mutation and obtained DCR (Ext-4) and then paid 

rent (Ext-5), thus, this being the fact that the learned court of appeal 

below committed an error of law resulting an error in the decision 

is not dismissing the appeal as the defendant-appellant-opposite 

parties by practising fraud upon the court managed to get Heba 

Deed land incorporated in the Solenama decree in the Partition Suit 

No. 43 of 2010 within 7 days of filing the partition suit. 

The Rule has been opposed by the present opposite party 

Nos. 1-5. 

Mr. Md. Badsha Alamgir, the learned Advocate, appearing 

for the defendant-opposite parties submits that the learned trial 

court decreed the suit within a very short period of time without 

considering the compromise agreement in the earlier Title Suit No. 

43 of 2010 and thereby unlawfully decreed the suit. However, the 

learned appellate court below came to a lawful conclusion by 

setting aside the judgment and decree of the learned trial court, 

therefore, the Rule is liable to be set aside and therefore the Rule 

should be discharged. 
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The learned Advocate further submits that the instant suit is 

by and between brothers and sisters from the same parents who 

amicably settled the earlier partition suit upon signature of all the 

parties in the said suit exhibited as exhibit- 6(Kha) with free-will, 

as such, the learned trial court committed an error of law by 

decreeing the instant suit cancelling the compromise agreement but 

the learned appellate court perused the evidence adduced and 

produced by the parties and thereby came to a lawful conclusion to 

reverse the judgment and decree passed by the learned trial court 

and thereby committed no error of law, as such, the Rule is liable to 

be discharged. 

Considering the above submissions made by the learned 

Advocates appearing for the respective parties and also considering 

the revisional application filed by the plaintiff-petitioner under 

section 115(1) of the Code of Civil Procedure along with the 

annexures therein, in particular, the impugned judgment and decree 

as well as considering the essential materials available in the lower 

court records, it appears to me that both the parties are brothers and 

sisters from the same parents. The sisters as the plaintiffs filed a 

partition suit being Partition Suit No. 43 of 2010 which was 

decreed on a compromise by both the parties after executing a 

compromise Heba Deed exhibited as Exhibit- 6(Kha) within a very 
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short period of time. However, one of the parties of the said 

compromise deed was filed separately being Other Class Suit No. 

127 of 2010 challenging the compromise deed in the earlier suit on 

the ground that there was a Heba Deed executed by the father of the 

respective parties in their favour exhibited as Exhibit- 1. In such a 

given situation the question is if there was a Heba Deed while that 

deed became part of the compromise deed by the same parties who 

is now the present petitioner. 

The answer has been given by the learned Advocate for the 

petitioner is that he is an illiterate person. Under the provision of 

law a document signed by a person cannot be refused that he had to 

sign the compromise deed on an account of illiterate person. The 

learned trial court decreed the suit and thereby setting aside the 

compromise judgment and decree on the ground that the Heba-Bill 

Ewaj deed executed by the original owner could not be included in 

the compromise deed which is not natural and unusual. Moreover, 

he considered that the said suit was settled on the basis of out of 

court settlement among all the parties. In this regard, I consider that 

when the present petitioner signed the compromise deed he should 

have been more aware about the Heba Deed but because of his 

failure to include the Heba Deed the same was ignored by him as 

the property has been distributed by compromise decree in the Title 
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Suit No. 43 of 2010. Accordingly, the learned trial court committed 

an error of law by decreeing the instant suit and setting aside the 

compromise deed erroneously on the basis of the following 

findings: 

“...®qh¡¢hm HJu¡S c¢mml S¢ja h¡c£frl HLL üaÄ J 

cMm b¡L¡u h¡V¡u¡l¡ 43/10 j¡jm¡u Eš² S¢j ¢hh¡c£cl p¢qa h¾Ve 

Ll ®eJu¡ Aü¡i¡¢hL h¢mu¡ fËa£uj¡e quz a¡R¡s¡, Efl Bm¡Qe¡L¡m 

®cM¡ k¡u ®k, 43/10 j¡jm¡¢V AaÉ¿¹ â²aa¡l p¢qa d¡kÑ a¡¢lMl hýf§hÑ 

¢eØf¢š quz ¢hmð ®kje eÉ¡u ¢hQ¡lL hÉqa Ll ®aj¢e AaÉ¿¹ â¦aa¡J 

eÉ¡u ¢hQ¡lL hÉ¡qa Llz d¡kÑ a¡¢lMl f§hÑ ¢hh¡c£ LaÑªL Sh¡h c¡¢Mm, 

HLC ¢ce ®p¡me¡j¡ c¡¢Mm J phÑ¡f¢l HLC ¢ce j¡jm¡l Q¨s¡¿¹ Bcn 

fËc¡el gm pqSC ®k¡Np¡Sp£ J a’La¡ Ae¤¢ja quz p¡¢hÑL ¢hhQe¡u 

hm¡ k¡u ®k, h¡V¡u¡l¡ 43/10 j¡jm¡l Na 24/02/2010 a¡¢lM 

pÇf¡¢ca ®p¡me¡j¡l ¢i¢ša fËcš Bcn J ac¢iš®a Na 

02/03/2010 a¡¢lMl ¢X¢œ² ®k¡Np¡Sp£, osk¿»j§mL, a’L£, A®~hd, 

fËa¡lZ¡j§mL J gmhm¢hq£e qCaRz...” 

On the other hand, the learned appellate court considered the 

said compromise deed executed by all the (the brothers and sisters) 

sons and daughters of their father, Abdul Gafur, therefore, the Heba 

deed and therefore subject matter of the Heba Deed became part of 

the compromise deed, thus, the learned appellate court below 

passed the impugned judgment and decree reversing the judgment 

and decree of the learned trial court below on the basis of the 

following findings: 
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“... ¢h‘ ¢ejÀ Bc¡ma HC ®lpfeX¾V fr h¡c£ ¢qp¡h 

®j¡LŸj¡ Lle Hhw h¡V¡u¡l¡ 127/2010 ®j¡LŸj¡u a¡l¡ ®p¡me¡j¡ 

pÇf¡ceL¡l£ ¢hh¡c£fr ¢Rmez p¤al¡w Eš² fËL¡l ®p¡m ¢X¢œ²£ a¡q¡cl 

Efl h¡dÉLl eq jjÑ fË¡bÑe¡ Ll¡ BCe¡e¤N eqz Eq¡ lc l¢qa Hl 

fË¡bÑe¡ Be¡ h¡’e£u ¢Rmz ¢h‘ ¢ejÀ Bc¡ma ¢hou…¢m Ae¤d¡he BCe¡e¤N 

fkÑ¡m¡Qe¡u pÇf§ZÑ hÉbÑ qu a¢LÑa l¡u J ¢X¢œ²£ ¢cu¡ eÉ¡u ¢hQ¡l f¢lf¢¿Û 

L¡S LlRez Eš² l¡u J ¢Xœ²£ lrZ£u eq, Eq¡ h¡¢amk¡NÉz Aœ 

B¢fm¢V j”¤lk¡NÉz ¢h‘ ¢ejÀ Bc¡mal j§m ®j¡LŸj¡ Aœ¡L¡l J fËL¡l 

AQmz k¢c/®lpx fr Eš² ®j¡LŸj¡u ®L¡e fË¢aL¡l f¡Ca qLc¡l eqez 

¢ejÀ Bc¡mal a¢LÑa l¡u J ¢Xœ²£ lcl¢qaœ²j h¡c£ frl ®j¡LŸj¡¢V 

M¡¢lSk¡NÉz...” 

In view of the above discussions and consideration of the 

evidence adduced and produced by the parties in the courts below, I 

find that the learned trial court committed an error of law by setting 

aside the compromise judgment and decree passed in another suit 

being Partition Suit No. 43 of 2010 on the basis of a quick disposal 

of the suit on compromise. However, the learned appellate court 

below carefully considered the evidence produced by the parties 

and came to a lawful conclusion to reverse the judgment of the 

learned trial court. In my opinion, the learned appellate court below 

committed no error of law by upholding the compromise decree 

which was passed on the basis of compromise deed {Exhibit-

6(Kha)} containing the homestead and agricultural land which the 

parties have decided to distribute among themselves voluntarily 

executing a compromise deed. 
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In view of the above, I am not inclined to interfere upon the 

impugned judgment and decree passed by the learned appellate 

court below. In such a situation, this Rule does not any further 

consideration. 

Accordingly, I do not find merit in this Rule. 

In the result, the Rule is hereby discharged. 

The judgment and decree dated 22.02.2018 (decree signed on 

27.02.2018) passed by the learned Additional District Judge, 

Panchagarh in the Other Appeal No. 160 of 2011 reversing those of 

the judgment and decree dated 02.11.2011 (decree signed on 

13.11.2011) passed by the learned Senior Assistant Judge, Sadar, 

Panchagrah in the Other Suit No. 127 of 2010 is hereby upheld. 

The interim order of stay passed by this court at the time of 

issuance of the Rule and subsequently the same was extended from 

time to time are hereby recalled and vacated. 

The pertinent department of this Court is thus instructed to 

transmit immediately the lower court records along with a copy of 

this judgment and order to the concerned lower court. 


