IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(CIVIL REVISIONAL JURISDICTION)
Present:
Mr. Justice Md. Moinul Islam Chowdhury

Civil Revision No. 1108 of 2018

IN THE MATTER OF:
An application under section 115(1) of the Code
of Civil Procedure.
And
IN THE MATTER OF:
Md. Asgar Ali
--- Plaintiff- Respondent- Petitioner.
-Versus-
Mst. Ohijan Khatoon and others
--- Defendant- Opposite- Parties.

Mr. Md. Sajjad Ali Chowdhury with
Mr. Md. Fazla Rabby, Advocate
--- For the Plaintiff-Petitioner.
Mr. Md. Badsha Alamgir, Advocate
--- For the opposite parties.

Heard on: 03.04.2023, 04.04.2023, 30.04.2003,
09.05.2023 and 10.05.2023.
Date of Judgment: 11.05.2023 and 14.05.2023.

At the instance of the present plaintiff-appellant-petitioner,
Md. Asgar Ali, this revisional application has been filed under
section 115(1) of the Code of Civil Procedure and this Rule was
issued calling upon the opposite party Nos. 1-5 to show cause as to
why the judgment and decree dated 22.02.2018 (decree signed on
27.02.2018) passed by the learned Additional District Judge,

Panchagarh in the Other Appeal No. 160 of 2011 reversing those of



the judgment and decree dated 02.11.2011 (decree signed on
13.11.2011) passed by the learned Senior Assistant Judge, Sadar,
Panchagarh in the Other Suit No. 127 of 2010 should not be set
aside.

The relevant facts for disposal of this Rule, inter-alia, are
that the present petitioner as the plaintiff filed a partition suit being
Partition Suit No. 43 of 2010 before the court of the learned Senior
Assistant Judge, Sadar, Panchagarh where the present opposite
party Nos. 1-5 as the plaintiffs filed the suit against the present
plaintiff-respondent-petitioner, Md. Asgar Ali and another
described the property for partition in the schedule of the plaint.
The said suit was originally filed on 17.02.2010 but on 24.02.2010
filed a joint application for compromising among the parties as to
the measurement of land, as such, the learned trial court being the
Senior Assistant Judge, Sadar, Panchagarh passed the said
judgment and order of the said partition suit on compromising
among the parties. Subsequently, the present petitioner alone filed
the instant Other Class Suit No. 127 of 2010 in the same court
claiming a declaration of title as described in the schedule of the
plaint and also for declaration of title and also for a declaration that
the compromise decree passed in the Partition Suit No. 43 of 2010

would not be binding upon him. The present opposite parties as the
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defendants contested the suit by filing a written statement
contending, inter alia, that the present suit is not maintainable and
fraudulent. The written statement further contended that both the
parties in the partition suit are sons and daughters of Abdul Gafur
who became ill and after his death, the daughters filed the Partition
Suit No. 43 of 10 and within a short period of time all the brothers
and sisters as the parties in the suit filed a compromise deed which
was decreed on compromise upon freewill and full consent which
was read over to all the parties, as such, the present Rule is not
tenable under the law.

Mr. Md. Sajjad Ali Chowdhury, the learned Advocate,
appearing along with the learned Advocate Mr. Fazla Rabby for the
petitioner submits that the learned court of appeal below being a
final court of fact committed an error in law resulting in the
decision occasioning failure of justice in coming to finding that no
appeal and revision lies against any order or decree passed by the
court in pursuance of settlement between the parties under the
amended provision of the code of civil procedure, 2003, as such,
arrived at a wrong decision misconceiving the provision of law.

The learned Advocate further submits that having regard to
the fact that, Abdul Gafur, the father of the plaintiff-respondent-

petitioner and plaintiff-respondent-opposite parties have given oral
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Heba Deed in favour of the plaintiff respondent-petitioner and
plaintiff-respondent-opposite parties and possession was also
handed over to them and thereafter the Heba Deed was registered
on 19.10.2008 being Deed No. 5017 (Ext-1) upon which they got
their name in the mutation and obtained DCR (Ext-4) and then paid
rent (Ext-5), thus, this being the fact that the learned court of appeal
below committed an error of law resulting an error in the decision
Is not dismissing the appeal as the defendant-appellant-opposite
parties by practising fraud upon the court managed to get Heba
Deed land incorporated in the Solenama decree in the Partition Suit
No. 43 of 2010 within 7 days of filing the partition suit.

The Rule has been opposed by the present opposite party
Nos. 1-5.

Mr. Md. Badsha Alamgir, the learned Advocate, appearing
for the defendant-opposite parties submits that the learned trial
court decreed the suit within a very short period of time without
considering the compromise agreement in the earlier Title Suit No.
43 of 2010 and thereby unlawfully decreed the suit. However, the
learned appellate court below came to a lawful conclusion by
setting aside the judgment and decree of the learned trial court,
therefore, the Rule is liable to be set aside and therefore the Rule

should be discharged.
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The learned Advocate further submits that the instant suit is
by and between brothers and sisters from the same parents who
amicably settled the earlier partition suit upon signature of all the
parties in the said suit exhibited as exhibit- 6(Kha) with free-will,
as such, the learned trial court committed an error of law by
decreeing the instant suit cancelling the compromise agreement but
the learned appellate court perused the evidence adduced and
produced by the parties and thereby came to a lawful conclusion to
reverse the judgment and decree passed by the learned trial court
and thereby committed no error of law, as such, the Rule is liable to
be discharged.

Considering the above submissions made by the learned
Advocates appearing for the respective parties and also considering
the revisional application filed by the plaintiff-petitioner under
section 115(1) of the Code of Civil Procedure along with the
annexures therein, in particular, the impugned judgment and decree
as well as considering the essential materials available in the lower
court records, it appears to me that both the parties are brothers and
sisters from the same parents. The sisters as the plaintiffs filed a
partition suit being Partition Suit No. 43 of 2010 which was
decreed on a compromise by both the parties after executing a

compromise Heba Deed exhibited as Exhibit- 6(Kha) within a very
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short period of time. However, one of the parties of the said
compromise deed was filed separately being Other Class Suit No.
127 of 2010 challenging the compromise deed in the earlier suit on
the ground that there was a Heba Deed executed by the father of the
respective parties in their favour exhibited as Exhibit- 1. In such a
given situation the question is if there was a Heba Deed while that
deed became part of the compromise deed by the same parties who
IS now the present petitioner.

The answer has been given by the learned Advocate for the
petitioner is that he is an illiterate person. Under the provision of
law a document signed by a person cannot be refused that he had to
sign the compromise deed on an account of illiterate person. The
learned trial court decreed the suit and thereby setting aside the
compromise judgment and decree on the ground that the Heba-Bill
Ewaj deed executed by the original owner could not be included in
the compromise deed which is not natural and unusual. Moreover,
he considered that the said suit was settled on the basis of out of
court settlement among all the parties. In this regard, | consider that
when the present petitioner signed the compromise deed he should
have been more aware about the Heba Deed but because of his
failure to include the Heba Deed the same was ignored by him as

the property has been distributed by compromise decree in the Title

Mossaddek/BO



Suit No. 43 of 2010. Accordingly, the learned trial court committed
an error of law by decreeing the instant suit and setting aside the
compromise deed erroneously on the basis of the following
findings:

“..RRE qeme wiieR s ce IWTH 9T Tg 9
w4e AR BRI 89/S0 WM T &N A ARe 354
FE (ST AFOIE I JORTT 2| ST, SR BB
@ AR @, 89/s0 NI SToje wooR AfRe (i wifdee Il
f=ifs =71 ey ¥ < Roree TR I (ouw o8 woo!s
T vt RS 61 41 wifiedd el R 93 s wife,
G2 e ETeEN wifkE 8 JEIR @32 e SR pere S
VTR TC FRCE3 QAN 8 Tl Sfe e | A{e [Eoaw
T I @, IACGEE 89/50 WA TS 8/03/R0%0 Sifitd
wifre @t fofete gwe Wt 8 ewfvee oo
03/09/20d0 STy fEfeF @I, TogTTe, SHJI, =N,
OIS @ FTeI(RLI RECOCRI....”

On the other hand, the learned appellate court considered the
said compromise deed executed by all the (the brothers and sisters)
sons and daughters of their father, Abdul Gafur, therefore, the Heba
deed and therefore subject matter of the Heba Deed became part of
the compromise deed, thus, the learned appellate court below
passed the impugned judgment and decree reversing the judgment
and decree of the learned trial court below on the basis of the

following findings:
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In view of the above discussions and consideration of the
evidence adduced and produced by the parties in the courts below, |
find that the learned trial court committed an error of law by setting
aside the compromise judgment and decree passed in another suit
being Partition Suit No. 43 of 2010 on the basis of a quick disposal
of the suit on compromise. However, the learned appellate court
below carefully considered the evidence produced by the parties
and came to a lawful conclusion to reverse the judgment of the
learned trial court. In my opinion, the learned appellate court below
committed no error of law by upholding the compromise decree
which was passed on the basis of compromise deed {Exhibit-
6(Kha)} containing the homestead and agricultural land which the
parties have decided to distribute among themselves voluntarily

executing a compromise deed.
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In view of the above, | am not inclined to interfere upon the
impugned judgment and decree passed by the learned appellate
court below. In such a situation, this Rule does not any further
consideration.

Accordingly, I do not find merit in this Rule.

In the result, the Rule is hereby discharged.

The judgment and decree dated 22.02.2018 (decree signed on
27.02.2018) passed by the learned Additional District Judge,
Panchagarh in the Other Appeal No. 160 of 2011 reversing those of
the judgment and decree dated 02.11.2011 (decree signed on
13.11.2011) passed by the learned Senior Assistant Judge, Sadar,
Panchagrah in the Other Suit No. 127 of 2010 is hereby upheld.

The interim order of stay passed by this court at the time of
issuance of the Rule and subsequently the same was extended from
time to time are hereby recalled and vacated.

The pertinent department of this Court is thus instructed to
transmit immediately the lower court records along with a copy of

this judgment and order to the concerned lower court.
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