IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(SPECIAL ORIGINAL JURISDICTION)

WRIT PETITION NO.1710 of 2019

IN THE MATTER OF:

An application under Article 102 of the
Constitution of the People’s Republic of
Bangladesh

And
IN THE MATTER OF:

M/S Barnali Printers Ltd.
.... Petitioner.
-Vs-

Commissioner (current charge), Customs, Excise
and VAT Commissionerate, Dhaka and others.
... Respondents

And
Mr. A.R.M. Qayyum Khan, Advocate with
Mr. Bhuiya Alamgir Hossain, Advocate
.... For the Petitioner.

Mr. Samarendra Nath Biswas, D.A.G. with
Mr. Md. Abul Kalam Khan (Daud), A.A.G. with
Mr. Md. Modersher Ali Khan (Dipu), A.A.G. and
Mr. Md. Taufiq Sajawar (Partho), A.A.G.
....For the Respondents-government.

Heard on: 28.02.2023 and
Judgment on: 02.03.2023

Present:

Mrs. Justice Farah Mahbub.
And
Mr. Justice Ahmed Sohel

Farah Mahbub, J:

This Rule Nisi was 1ssued under Article 102 of the Constitution of the

People’s Republic of Bangladesh, calling upon the respondents to show cause as



to why the impugned demand as contained in Nothi No.8/¥7%/b(0¢)/
Faeif/=fCs/A51H/sb/508 dated 20.01.2019 issued by the respondent No.1 for
the financial year 2012-2013 as being time barred under Section 55(1) of the
VAT Act, 1991(Annexure-C), should not be declared to have been passed
without lawful authority and hence, of no legal effect.

At the time of issuance of the Rule the operation of the impugned
demand as contained in Nothi No.8/F7%/b(20¢)/FATI/CE/RB/5b/>08
dated 20.01.2019 (Annexure-C), was stayed by this Court for a prescribed
period.

On the allegation of evasion or less paid VAT the respondents
concerned initiated proceeding with the issuance of a demand cum-show
cause notice upon the petitioner on 02.10.2018 under Section 55(1) of the
VAT Act, 1991 (in short, Act, 1991) under Nothi No.8/37%/b(R0¢)/
I/ ACE/B1/5u/200b (Annexure-A). In response thereof the petitioner
gave reply on 11.10.2018 (as contained in Annexure-B to the writ petition).
Upon hearing the petitioner and on perusal of the relevant records, the
respondent No.1 made a final demand on 20.01.2019 (Annexure-C) under

Section 55(3) of the said Act, 1991 finding, inter-alia-, “J0 RGN
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Challenging the same the petitioner has preferred the instant
application and obtained the present Rule Nisi along with an order of stay.

Mr. A.R.M. Qayyum Khan, the learned Advocate appearing for the
petitioner submits that demand-cum-show cause notice, which has been
issued earlier on 02.10.2018 by the said respondent upon the petitioner, is
barred by limitation under Section 55(1) of the Act, 1991. However, in order
to avoid said limitation the respondents concerned took resort to Section
37(2) Clause (Ka) as well as Clause- (KaKa) of the Act, 1991.

In this regard, drawing attention to the proviso to Section 55(1) of the
Act, 1991 the learned Advocate submits that said proviso has been inserted
by the Parliament vide Finance Act, 2013 (Act No.25 of 2013) which came
into operation on 1* July, 2013. Moreso, Section 37(2) (kaka) has also been
inserted vide Finance Act, 2015(Act No. 10 of 2015) (Act No. 10 of 2015)
whereas the proceedings under Section 55 of the Act, 1991 has been initiated
in connection with financial year 2012-2013. Hence, he submits that it can
clearly be construed that neither the proviso to Section 55(1) nor Section
37(2)(kaka) are applicable in the case of the petitioner.

Accordingly, he submits that in any view of the matter resorting to
the proviso to Section 55(1) and Section 37(2)(kaka) while making final
demand under Section 55(3) of the VAT Act, 1991 for the financial year

2012-2013 is not maintainable in the eye of law.



Hence, he submits that said demand having been made without
jurisdiction, the alternative forum as provided under Section 42 of the Act,
1991 is not be applicable in the facts and circumstances of the instant case.

Mr. Md. Modersher Ali Khan (Dipu), the learned Assistant Attorney
General appearing for the respondents-government submits that admittedly
the petitioner has challenged the final demand issued by the respondent No.1
under Section 55(3) of the VAT Act, 1991, which is an appealable order.
Hence, without invoking forum as provided under Section 42 of the Act,
1991 filing the instant writ petition under Article 102 of the Constitution of
the People’s Republic of Bangladesh is not maintainable.

In the instant case, a demand cum show cause notice was issued upon
the petitioner by the respondent No.l on 02.10.2018 under Nothi
No.8/313/tr(20¢)/FE1(5/=C5/[1/>Sv/20bb (Annexure-A) on the ground of
non-payment of VAT with interest , in total Tk.92,08,958/-. The petitioner
on receipt of notice gave reply on 11.10.2018 (Annexure-B) controverting
the assertions so made by the respondent mainly on the count that said
demand was time barred under Section 55(1) of the Act, 1991. Upon
hearing the petitioner and on examining the relevant records the respondent
No.l made final demand on 20.01.2019 under Nothi No.8/ TF/t(0¢)/
i/ fC5/fA51/5b/508 (Annexure-C) resorting to the proviso to Section
55(1) of the Act, 1991 in particular Section 37(2) (ka) and (kaka) stating,
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Proviso to Sections 55(1) has been inserted by amendment of
Section 55(1) in particular Section 37(2)(ka) vide Finance Act, 2013 and is
in force from 01.07.2013. At the same time, Section 37(2) (kaka) has been
inserted vide Finance Act, 2015 which came into operation on 01.07.15.
Proviso to Section 55(1), as has been inserted vide Finance Act, 2013 and
Section 37(2) (kaka), as has been inserted vide Finance Act, 2015 are
quoted as under :
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Admittedly, the impugned proceeding under Section 55(1) of the Act
has been initiated for the financial year 2012-2013. Since the Legislature
while making amendment of Sections 55(1) and 37(2) vide Finance Act
2013 and 2015 respectively has not expressly given retrospective effect to
those provisions; hence, resorting to the proviso to Section 55(1) of the Act
for making a time barred demand vide order dated 20.01.2019 is not
maintainable. As such, making final demand by the respondent concerned
under Section 55(3) of the VAT Act, 1991 is without jurisdiction.
Consequently, the alternative forum available under Section 42 of the Ain,
1991 will not operate as a bar in invoking Article 102 of the Constitution.

In the result, the Rule is made absolute without any order as to costs.

The impugned demand as contained in Nothi No.8/FF/v(0¢)/
(/5 /A61R/sb/508 dated 20.01.2019 issued under Section 53(3) of the
VAT Act, 1991 by the respondent No.l for the financial year 2012-2013
(Annexure-C), 1s hereby declared to have been passed without lawful
authority and hence, of no legal effect being time barred.

Communicate the judgment and order to the respondents concerned at

once.

Ahmed Sohel, J:

I agree.

Montu (B.O)



