
              Present: 

                               Mr. Justice A.K.M. Asaduzzaman 

                     Civil Revision No.2557 of 2010 

                                          Md. Kutubuddin Bhuiyan being dead his  

                                       heirs Rabiul Islam Bhuiyan and others. 

                 ……………Petitioners. 

           -Versus- 

                                        Shakhina Bibi and others 

                 ………….Opposite parties. 

                                        Mr. Shaheed Alam, Advocate  

……….For the petitioners. 

      Mr. M. Belayet Hossain, Advocate.  

                                                   .........For the Opposite parties. 

                                        Heard and Judgment on 16.05.2024. 

A.K.M.Asaduzzaman,J. 

 This rule was issued calling upon the Opposite Parties to 

show cause as to why the judgment and decree dated 01.12.2009 

passed by the Joint District Judge, 3
rd

 Court, Dhaka in Title 

Appeal No. 157 of 1998 affirming those dated 30.04.1998 passed 

by the Assistant Judge, 3
rd

 Additional Court, Dhaka in Title Suit 

No. 221 of 1997 dismissing the suit should not be set aside. 



 2

Petitioner Nos. 8-10 and one Kutubuddin Bhuiyan 

predecessor of the petitioner Nos. 1-7 as plaintiff filed Title Suit 

No. 221 of 1997 against the opposite parties for cancellation of 

auction sale dated 26.09.1995 and for a declaration that the 

judgment passed in Title Suit No. 5 of 1959 is not binding upon 

the plaintiffs.   

Plaint case in short, inter alia, is that suit property was  

belonged to Radha Charon Saha, who died leaving behind two 

sons Gobindo Charan Naha and Prasanna Kumar Naha became the 

owner of the suit property and possessing the suit property in 

equal share each. Gobindo Charan Naha sold his 08 annas share to 

the plaintiff on 15.05.1943 and Prasonna Kumar Naha gave his 08 

annas share pattan to the plaintiff in the year 1944. In 1945 one 

Monsur Ali took pattan on the suit land from the plaintiffs and 

S.A. khatian was prepared in the name of the plaintiffs and the 

said Monsur Ali. Suit land was acquired in L.A. Case No. 48 of 

2003 and compensation was given to the sons of Monsur Ali.  

Plaintiff’s further case is that land of Taluk 12184 was sold 

for rent sale in 25.09.1945 from Gobindo Charan Naha and 

Prosanna Kumar Naha.  Chand Mia purchased the said property in 



 3

auction but could not get in possession thereon. Prasanna Kumar 

Naha thereafter transferred the same to Mawla Baks, predecessor 

of the defendants. In a said rent suit, plaintiffs were need not made 

parties although they were the owner and possessor of the suit 

land and as such plaintiff’s title has not been affected by the said 

auction. The said Mawla Baks, predecessors of the said defendants 

filed Title Suit No. 05 of 1959 for declaration of title and recovery 

of khas possession, wherein plaintiffs were made parties as heirs 

of Abdus Sobhan Bhuiyan. In the said suit, it was alleged that 

present plaintiffs trespass the suit through by his father Abdus 

Sobhan Bhuiyan although they have no title in the suit land. In 

that suit plaintiff filed a written statement and contended that they 

are not trespasser and they are possessing the suit land by way of 

purchase in the year 1943. In that suit plaintiff did not claim their 

interest and affected by the rent sale as well as there is no such 

issue as such since the said issue was settled earlier in the 

institution of suit, plaintiff filed the suit for declaration that the 

auction sale dated 25.09.1945 and the decree in Title Suit No. 05 

of 1959 are not binding upon the plaintiffs and the order passed in 
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Execution Case No. 36 of 1978 to give possession to the 

defendants is illegal.       

 Opposite Party as defendants contested the suit by filing 

written statement, denying the plaint case, stating, inter-alia that 

suit is barred by limitation as well as barred by res judicata and 

their further case is that Radha Charon is the original owner. After 

his death two sons Gobindo Charan Naha and Prosanna Kumar 

Naha became the owner in the suit property in equal share. They 

failed to pay the rent and property was put to an auction on 

25.09.1945 in the Rent Suit and one Chand Mia purchased the 

said suit land on auction, who sold the property to Prosanna 

Kumar Naha on 23.04.1946, who thereafter gave permanent lease 

to Mawla Baks on 08.03.1949. Said Mawla Baks was 

dispossessed from the suit land by Monsur Ali and Abdus Sobhan, 

predecessor of the petitioner nos. 1-7. Then Mawla Baks while 

filed Title Suit No. 5 of 1959 for declaration of title and recovery 

of khas possession. In that suit, this petitioner were made party 

and contested the suit and finally that suit was decreed on contest 

in favour of the present defendants. Against the said judgment and 

decree Habiba Bibi, the mother of the plaintiff preferred Title 
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Appeal No. 116 of 1962 and got part decree. Against the said 

judgment and decree, plaintiff of that suit filed 2
nd

 Appeal before 

the High Court Division in 497 of 1963, which was allowed and 

the decree passed in First Appeal was set aside and decree passed 

in Title Suit No. 05 of 1959 was restored. Against the said 

judgment and decree of the High Court Division, Habiba Bibi 

went to the Appellate Division in Civil Petition for Leave to 

Appeal No. 86 of 1978 and the said appeal was ultimately also 

being dismissed. Then the defendants filed Execution case No. 36 

of 1978 to execute the decree passed in Civil Petition for Leave to 

Appeal No. 36 of 1978 and got decree through court. The instant 

suit is false and is liable to be dismissed with cost.   

 By the judgment and decree dated 30.04.1998, the learned 

Assistant Judge, 3
rd

 Additional Court, Dhaka dismissed the suit on 

contest.  

Challenging the said judgment and decree, petitioners 

preferred Title Appeal No. 157 of 1998 before the Court of 

District Judge, Dhaka, which was heard on transfer by the Joint 

District Judge, 3
rd

 Court, Dhaka, who by the impugned judgment 
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and decree dated 01.12.2009 dismissed the appeal and affirmed 

the judgment of the trial court. 

 Being aggrieved thereby plaintiff obtained the instant rule. 

 Mr. Shaheed Alam, the learned advocate appearing for the 

petitioners drawing my attention to the judgment of the court 

below submits that both the courts below concurrently erred in 

law in dismissing the suit upon considering that suit is barred by 

limitation as well as barred by res-judicata most illegally. The 

impugned judgment is thus not sustainable in law.  

The learned advocate further submits that the issue of res-

judicata has been decided earlier by the Hon’ble High Court 

Division in the case which has been reported in 43 DLR (1991) 

page 601 but the Appellate Court totally failed to appreciate this 

approach. The impugned judgment is thus not sustainable in law, 

which is liable to be set aside.  

Mr. M. Belayet Hossain, the learned advocate appearing for 

the opposite party, on the other hand, drawing my attention in the 

judgment of the Appellate Court submits that the opinion as being 

formed by Hon’ble High Court Division in 43DLR (1991)page 
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601 as been cited by the petitioner is no more in existence as has 

already been set  at rest by the Appellate Division given direction 

to consider the same by framing fresh issues to the court below 

and the Appellate Court after noticing the same has come to a 

clear findings that  

"Since the plaintiff was party in the earlier suit 

and in two suits made different story in order to 

vague a complex and creates confusion but the issues 

are same in both the suits, which has been decided 

earlier and the said earlier  suit being Title Suit No. 

05 of 1959, the question of res-judicata obviously 

will effect in the instant suit. ' 

He further submits that the main question of fact, which is 

also barred by constructive res-judicata. The learned Appellate 

Court and the trial court committed no illegality in dismissing the 

suit. He finally prays that since rule contains no illegality, it may 

be discharged.    

 Heard the learned Advocate of both the sides and perused 

the impugned judgment and the L.C. Records. 
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 This is a suit for declaration that all proceedings in auction 

sale is illegal and not binding upon the plaintiffs and also 

declaration that judgment and decree passed in Title Suit No. 05 

of 1959 together with possession given to the defendant through 

Execution case instituted thereof are illegal. According to the 

plaintiff, suit property, which was admittedly belonged to 

Gobindo Charan Naha and Prasana Kumar Naha. Plaintiffs 

claimed that they purchased the suit property from Gobindo 

Charan Naha by way of registered sale deed dated 15.05.1943 and 

obtained rest of the land from Prasanna Kumar Naha by taking 

pattan in the year 1944. One Monsur Ali took pattan from the 

plaintiffs and both of them paid rents and obtain rent receipts and 

are in possession thereon. Thereafter although Taluk of property 

mentioned in Plot No. 12184 was sold in auction, held on 

25.09.1945 in the Rent Suit and was alleged to have purchase the 

said property on auction but neither plaintiffs mortgaged property 

was shown in the rent suit nor the possession was obtained by the 

Chand Mia from plaintiffs. Thereafter defendant’s predecessor 

one Mawla Baks, when  instituted Title Suit no. 05 of 1959 for 

declaration of title and recovery of khas possession, the plaintiffs 
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were although made party thereon. but since in the said suit, no 

issues were framed on auction of sale, the decree passed in Title 

Suit No. 05 of 1959 is not binding upon them and needs to be 

declared as void and not binding upon the plaintiffs. Although 

these contentions are being opposed by the defendants upon filing 

a written statement in the instant suit, the courts below after 

assessing all the evidence on record as well as decision as being 

given by the Apex Court earlier in a rule against an interlocutory 

order in the suit, courts below found that the auction sale was held 

long before in the year 1945 and the instant suit i.e. Title Suit No. 

221 of 1997 was filed long thereafter in the year 1947 is barred by 

limitation. Since in the earlier suit being no. 05 of 1959, plaintiffs 

were party and very much aware about the existence of the said 

Rent suit but thereafter did not challenge the said Rent suit within 

time. In the premises, the institution and contention of the present 

suit is obviously barred by limitation. On the contrary Appellate 

Court further while affirming the judgment of the trial court held 

that the point of res-judicata as being brought into the notice by 

the Hon’ble High Court Division in Civil Revision No. 62 of 1985 

being ultimately set at rest by the Appellate Division in the Leave 
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to Appeal being no. 170 of 1990  with the observation that this 

point may be settled by framing issue by the court below. 

Accordingly the appellate court upon noticing the same as being 

narrated by the plaintiff in the written statement filed earlier in the 

earlier suit being Title Suit No. 05 of 1959 and the statement made 

in the plaint in the instant suit found that they made two types of 

story of the ownership in two different case, which is self 

contradictory and not acceptable in law. In the judgment appellate 

court found that  

"GB †`: 5/59 bs gvgjvi `vex g‡Z bvwjkx m¤úwËi AvU 

Avbv As‡ki kwiK cÖmbœ Kzgvi bvnv Zvnvi m¤úwË e‡›`ve¯Z g~‡j 

ev`xM‡Yi gvZv nvweev wewei AbyKy‡j n¯ZvšZi KwiqvwQ‡jb| wKš‘ 

eZ©gvb gvgjvi `vex g‡Z cÖmbœ Kzgvi bvnv H m¤úwË ev`xM‡Yi wbKU 

e‡›`ve¯Z g~‡j n¯ZvšZi KwiqvwQ‡jY| wKš‘ eZ©gvb gvgjvi `vex 

g‡Z cÖmbœ  Kzgvi bvnv H m¤úwË ev`xM‡Yi wbKU e‡›`ve¯Z g~‡j 

n¯ZvšZi KwiqvwQ‡jb| †`: 5/59 bs gvgjvq eZ©gvb ev`xc‡¶i 

`vex g‡Z bvwjkx 5233 bs `v‡Mi m¤úwË‡Z Zvnv‡`i wcZv ¯̂Z¡evb 

`LjKvi nBqv gybmyi Avjxi wbKU n¯ZvšZi K‡ib| wKš‘ eZ©gvb 

gvgjvi `vexg‡Z ev`xMb wb‡RivB GB 5233 bs `v‡Mi m¤úwË 

gybmyi Avjxi wbKU n¯ZvšZi K‡ib| D³ †`: 5/59 bs gvgjvq 
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eZ©gvb ev`xc‡¶i `vex g‡Z bvwjkx m¤úwË‡Z Zvnviv Zvnv‡`i Lwi`v 

¯̂Z¡ ¯̂v_© Zvnv‡`i gvZv H gvgjvi 9bs weev`x nvweev wewei AbyKy‡j 

n¯ZvšZi KwiqvwQ‡jb| wKš‘ AÎ gvgjvq Avevi Zvnviv H 

n¯ZvšZ‡ii wel‡q †Kvb wKQy D‡jjL bv Kwiqv wb‡R‡`i ¯̂Z¡ `vex 

Kwiqv‡Qb| ev`xM‡Yi gvZv nvweev wewe D³ †`: 5/59 bs gvgjvq 

gnvgvb¨ mycÖxg †KvU© ch©šZ civwRZ nBevi ci ev`xMY eZ©gvb 

gvgjvq GBiyc wfbœ `vex D_vcb Kwiqv‡Qb| bvwjkx m¤úwË 

msµv‡šZ ev`xM‡Yi GBiyc ci¯úi we‡ivax e³e¨ Zvnv‡`i `vexi 

ỳe©jZv‡K cÖgvb K‡i| bvwjkx m¤úwËi AvU Avbv As‡ki kwiK cÖmbœ 

Kzgvi hw` Zvnvi H m¤úwË ev`xM‡Yi AbyKy‡j e‡›`ve¯Z cÖ̀ vb 

Kwi‡Zb ev ev`xMY wb‡RivB hw` bvwjkx †lvj Avbv m¤úwË‡Z ¯̂Z¡ 

`L‡j cÖwZwôZ nB‡Zb Zvnv nB‡j GB welqwU †`: 5/59 bs 

†gvKÏgvqB Dc¯_vcb Kiv DwPZ wQj Ges H †gvKÏgvq Zvnv 

D‡jjL bv Kwiqv eis eis wfbœiyc e³e¨ D‡jjL Kwiqv eZ©gvb 

†gvKÏgvq Avevi c~‡e©v³ e³e¨ Dc ’̄vcb Kiv AvBbZ: AeKvk bvB 

Ges GB †¶‡Î ev`xc‡¶i GBiyc ¯̂‡Z¡I `vex †`: Kv: we: AvB‡bi 

Section 11 Explanation-IV Gi weav‡b ewY©Z g‡Z 

Constructive Res Judicata Øviv evwiZ ewjqv we‡ewPZ nq| 

GgZve ’̄vq c~e©eZx© Av‡jvPbv g‡Z Avwg g‡b Kwi †h, AÎ 

†gvKÏgvwU GKB c‡¶i ga¨Kvi c~e©eZx© †`: 5/59 bs †gvKÏgvi 
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Kvi‡Y †im-RywW‡KUv †`v‡l evwiZ Ges GB wel‡q weÁ wbgb 

Av`vjZ Zvnvi iv‡q †h wm×všZ cÖ̀ vb Kwiqv‡Qb Zvnv AvBbZ: 

mwVK|'          

 Upon going through the record and considering the factual 

aspect of this case, I find no illegality in the above findings of the 

court below in as much as petitioner could not assail this findings 

by showing any further development of the case and bringing any 

decision of the Apex Court in support thereof.  

 Having regards to the above law, facts and circumstances of 

this case, I am of the opinion that since the suit is found barred by 

limitation and as well as barred by res-judicata and the courts 

below correctly found the same. In the premises, judgment of the 

courts below contains no illegality and I find no merit in this rule. 

Accordingly the Rule devoids any merits for consideration.  

In the result, the rule is discharged without any order as to 

costs and the judgment and decree passed by the courts below are 

hereby upheld. 

 Send down the L. C. Records and communicate the 

judgment to the court below at once.  


