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Md. Iqbal Kabir, J: 
 

The instant First Appeal has been directed against the judgment and 

decree dated 17.04.2018 (decree signed on 23.04.2018) passed by the 

learned Joint District Judge, 1st Court, Kushtia in Title Suit No. 74 of 2013 

dismissing the suit ex-parte.  

The brief story of the Plaint is that S.A. recorded tenant Amena Begum 

alias Amena Khatoon by a declaration dated 05.05.2012 gifted the suit 

scheduled property infavour of the plaintiff and that gift was accepted. 

Thereafter, Amena Khatoon transferred the suit land vide gift deed No. 8859 

dated 21.11.2012 to the plaintiffs. After that plaintiffs mutated and separated 

the said gifted property instituting Mutation Separation Case No. 2343/9-1/12-

13 with the knowledge of the defendant and having possessed the same by 

paying rent which is described in 'Kha' schedule of the plaint. The predecessor 

of Defendant No. 1-3 Amena Khatun @ Sharu being a titleless person 

executed a registered Gift Deed No. 8796 dated 20.11.2012 infavour of 

defendant Nos. 1-3 which is described in 'Ka' schedule of the Plaint, the said 
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Gift Deed No. 8796 dated 20.11.2012 is collusive, false fabricated, forged, and 

not binding upon the plaintiff. Amena Khatoon is the original owner of the suit 

property and is an educated lady, but the executor Amena Khatoon put her 

thumb impression on the disputed deed. Haji Serazul Islam divorced Amena 

Khatoon in the year 1981 who is the mother of Defendant Nos. 1-3, the said 

Amena Khatoon got a second marriage with one Marjul Mondol. On 

25.11.2012 the defendants disclosed about execution of said Gift Deed and 

claimed the property. Knowing such enquired the matter with the registry office 

and on 26-11-2012 obtained a certified copy thereby came to know about the 

gift which is collusive and as such prayed for the decree to declare the said 

deed is not binding upon the plaintiff. 

The learned Additional Joint District Judge, 1st Court, Kushtia after the 

completion of the trial dismissed the suit without any order as to the cost. 

Being aggrieved by and dissatisfied with the impugned judgment and decree 

dated 17-04-2018 passed by the learned joint District Judge 1st Court, Kushtia 

in Title Suit No. 74 of 2013 preferred the aforesaid appeal.  

Mr. Md. Saidul Alam Khan, learned Advocate for the appellant filed two 

separate applications one is for amendment of plaint and the other one is for 

additional evidence. However, in support of his application for amendment of 

the plaint, he brought notice defendants did not file any written statement 

thereby refraining from contesting the aforesaid title suit. However, by way of 

submission, he submits that at the time of drafting the plaint of Title Suit No. 

74 of 2013, the successive ownership of Most. Amena Begum, the 

predecessor of the plaintiffs was not pleaded in the plaint.  

It has alleged at the time of preparation for the hearing of the instant 

first appeal, it revealed that the chain of title of the plaintiffs has not been 

described properly, through which their predecessor Most. Amena Begum 

owned the land in question and no prayer for declaration of title regarding the 
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suit land was inserted in the plaint. Given this fact, it is imperative that the 

plaintiffs should have pleaded a prayer in their plaint for a declaration of title 

along with the cancellation of the deed in question and to describe the 

successive ownership of the plaintiffs of the land in question. But, due to the 

mistake of the learned Advocate of the local Bar, the plaintiffs failed to do the 

needful. 

Mr. Khan submits that Amina Begum, the predecessor of the plaintiffs' 

father and mother names are "Mohot Ali Mollik" and "Fuljan Nisa", which is 

evident from the sale deed No. 8859 dated 21.11.2012 (Exhibit-4(Ka). On the 

other hand, Mst. Soron Khatun alias Amina Begum, the predecessor of the 

defendant's father and mother names are "Kesmot Jordar" and "Soraton Nisa", 

which is evident from the sale deed no. 8796 dated 20.11.2012 (Exhibit-

5(Ka)). According to him Amina Begum and Mst. Soron Khatun alias Amina 

Begum are two different persons. The genealogy was not traced out as the 

statements of two bia deeds were not inserted in the plaint and exhibit those 

deeds. 

He submits Court may at any stage of proceedings allow either party to 

alter or amend their pleadings in such manner or such terms as may be just, 

and all such amendments shall be made as may be necessary for determining 

the real controversy between the parties. In the instant suit, the successive 

ownership of the predecessor of the plaintiffs was not fully described as 

required by law. Further, the lawyer of the plaintiffs also failed to assert any 

single statement regarding two deeds, which are indispensable to identify the 

true owner of the land in question and to ascertain the fact of execution and 

registration of the impugned deed by way of false personification of Most. 

Amena Begum. 

He submits under the settled principle of law that leave to amend may 

be granted at any stage of the proceedings, it may be granted before, at, or 



4 

 

NurulA min-B.O. 

after the trial, or in the appeal, in the revision, or in the Appellate Division or 

even in the execution proceedings.  Mr. Khan submits the nature and 

character of the suit will not be changed and the defendants-respondents will 

not be prejudiced if the proposed amendment is allowed. According to him, if 

the proposed amendment is not allowed the plaintiffs-appellants will suffer 

irreparable loss and injury.  

However, the appellant as applicant begs to bring the following 

amendments mentioned in paragraph 8 of the application, and those proposed 

amendments are as follows:  

“Proposed Amendments: 

 

1. Bl¢Sl 1 ew cg¡ ¢ejÀ¢m¢Mai¡−h fË¢aÙÛ¡¢fa qC−hx 
1z ®Sm¡-ec£u¡, q¡−m-L¥¢øu¡, ®j±S¡-jSf¤l, ®S Hm ew- 33 (p¡−hL) ¢p Hp 
M¢au¡e ew 60 Hl ®lLXÑ£u j¡¢mL Qy¡¾c ®pM, ¢p Hp 237 ew c¡N qC−a 
a¡q¡l üaÄ cMm£u 10 naL S¢j ¢hNa 13.05.1930 Cw a¡¢l−M e¡u−S¡e 
®ep¡ hl¡hl p¡h-Lhm¡ c¢mmj§−m qÙ¹¡¿¹l L¢lu¡ ¢exüaÄh¡e qez Aaflx Eš² 
e¡u−S¡e ®ep¡ ¢exp¿¹¡e AhÙÛ¡u jªaÉ¤hlZ L¢l−m a¡q¡l ü¡j£ L¢gm E¢Ÿe 
¢hnÄ¡p Ju¡l£n j§−m j¡¢mL cMmL¡l b¡¢Lu¡ ¢hNa 19.04.1943 qw a¡¢l−M 
a¡q¡l j¡¢mL¡e¡d£e 2.50 naL S¢j ü£u ®c±¢qœ e¡h¡mL jqÇjc eSj¤m 
®q¡−pe hl¡hl ®qh¡ c¢mmj§−m qÙ¹¡¿¹l L¢lu¡ Eq¡ qC−a ¢Qla−l ¢exüaÄh¡e qez 
flhaÑ£−a ¢hNa 31.12.1969 Cw a¡¢l−M jqÇjc eSj¤m ®q¡−pe Eš² 2.50 
naL S¢j l¢hEl lqj¡e M¡e hl¡h−l qÙ¹¡¿¹l L¢lu¡ cMm fËc¡e L−le, 
®pj−a, l¢hEl lqj¡e M¡e a¡q¡l œ²uL«a 2.50 naL S¢jl L¡−a 1.25 naL 
S¢j ¢hNa 11.01.1973 Cw a¡¢l−M 837 ew c¢mmj§−m h¡c£N−el f§hÑhaÑ£ 
B−je¡ M¡a¥e hl¡h−l qÙ¹¡¿¹l L¢lu¡ Eš² pÇf¢š qC−a ¢Qla−l ¢exüaÄh¡e qez 
Aaflx Afl Hp|H| ®lLXÑ£u j¡¢mL ®j¡R¡x ®eR¡le ®eR¡ ¢h¢h ¢hNa 
13.07.1967 Cw a¡¢l−M a¡q¡l j¡¢mL¡e¡d£e 7.50 naL S¢j ®j¡x Ju¡−RL 
Bm£ M¡e hl¡hl p¡h-Lhm¡ c¢mmj§−m qÙ¹¡¿¹l L−l, ®pj−a, ®j¡x Ju¡−RL 
Bm£ M¡e a¡q¡l j¡¢mL¡e¡d£e 7.50 naL S¢j p¡h-Lhm¡ c¢mm ew 3199 
j§−m ¢hNa 21.03.1968 Cw a¡¢l−M p¡q¡l¡ M¡a¥e J h¡c£N−el f§hÑhaÑ£ B−je¡ 
M¡a¥e hl¡hl a¥mÉ¡w−n qÙ¹¡¿¹l L¢lu¡ ¢exüaÄh¡e qez ®pj−a, B−je¡ M¡a¥e 
p¡h-Lhm¡ c¢mm ew 837 j§−m 1.25 naL Hhw p¡h-Lhm¡ c¢mm ew 3199 
j§−m 3.25 naL, HL¥−e 5 naL pq phÑ−j¡V e¡¢mn£ 6.25 naL S¢jl j¡¢mL 
cMmL¡l b¡−Lez  
 
Aaflx ®S Hm ew-23, Bl Hp 334 ew M¢au¡−e B−je¡ ®hNj Hhw ®a¡l¡f 
Bm£l e¡−j pjä−mÉ Eš² S¢j pq AeÉ¡eÉ ï¢j, p¢WL i¡−h ®lLXÑ qu, 
®pj−a, Bl| Hp| 2929 ew c¡−Nl A¾c−l 1.50 naL Hhw Bl| Hp| 2930 
ew c¡−Nl A¾c−l 5.50 naL HL¥−e 6.25 naL J ac¤f¢l¢ÙÛa ¢ae am¡ h¡s£ 
pq, E¢õ¢Ma B−je¡ −hNj a¡q¡l pj¤cu pÇf¢š−a j¡¢mL cMmL¡l b¡L¡hÙÛ¡u 
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¢hNa 21.11.2012 Cw a¡¢l−M pÇf¡¢ca Hhw ®l¢S¢øÊL«a ®qh¡ c¢mm ew 
8859 j§−m a¡q¡l Ju¡¢ln Aœ h¡c£Ne−L Eq¡ c¡e L−l cMm fËc¡e L−lez 
Aœ h¡c£Ne ®pj−a j¡¢mL cMmL¡l b¡L¡hÙÛ¡u plL¡l£ ®p−lÙÛ¡u 2343/12-
13 ew e¡j fše ®L−p ¢e−S−cl e¡−j e¡j fše L−l pe pe ¢eu¢ja M¡Se¡ 
fËc¡−e plL¡l£ c¡¢Mm£ fË¡ç q−u B¢p−a−Re, k¡q¡ BlS£l (M) agn£−m h¢ZÑa 
qCmz 
 

2. Bl¢Sl 5 ew cg¡l (L) ew Efcg¡ ¢hm¤ç qCu¡ ¢ejÀ¢m¢Ma i¡−h pw−k¡¢Sa 
qC−h- 
(L) ¢ejÀ (M) ag¢pm h¢ZÑa 3.0625 HLl e¡¢mn£ S¢j J Cq¡l Efl Ah¢ÙÛa 
ih−e h¡c£N−Zl ®o¡m Be¡ üšÅ p¡hÙÛÉ ®O¡oe¡ Hhw L¥¢øu¡ pcl p¡h-®l¢SøÊ£ 
A¢g−pl (L) ag¢pm h¢ZÑa Cw 20.11.2012 a¡¢l−Ml pÇf¡¢ca J ®l¢S¢øÊL«a  
8796 ew ®qh¡l ®O¡oe¡ c¢mm M¡e¡ pÇf§ZÑ ¢jbÉ¡, S¡m, i¥u¡, fä, ®k¡Np¡Sp£, 
a’L£ Hhw a¡q¡ h¡c£N−el Efl h¡dÉLl eu fËQ¡l h¡hc h¡c£N−Zl Ae¤L¥−m 
Hhw ¢hh¡c£N−Zl ¢hl¦−Ü ¢X¢œ² fËc¡e L¢l−az  

 
Mr. Khan in support of his application for the production of additional 

evidence filed under Order XLI Rule 27 read with section 151 of the Code of 

Civil Procedure submits that the lawyer of the plaintiffs failed to produce the 

bia deeds, by which the predecessor of the plaintiffs, Amena Khatun owned 

the suit land and also failed to produce relevant khatians, NID cards, and other 

allied documents, which are substantial evidence to identify the true owner of 

the land in question and to ascertain the alleged fact of execution and 

registration of the impugned deed, as plead was executed by way of false 

personification by the predecessor of the defendants named Soron Khatun.  

He brought notice that Amina Begum, the predecessor of the plaintiffs 

took a loan from House Building Finance Corporation for construction. The 

plaintiffs being the successor of Amena Begum paid off the loan money, 

therefore corporation handed over all original documents in favor of them. 

Conducting lawyer failed to produce those documents in support of their case. 

The description along with list of documents has been mentioned in the 

application for the production of documents which are as follows: 

 

œ²¢jL c¢m−ml f¢lQu Hhw c¢m−ml frN−Zl e¡j c¢m−ml a¡¢lM 

1 h¡wm¡−cn q¡ES ¢h¢ôw g¡Ce¡¾p L−fÑ¡−ln−el Ae¤L̈−m B−je¡ ®hNj La«ÑL 

pÇf¡¢ca ®lq¡e c¢mm 

15.01.1985 
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2 p¡h-Lhm¡ c¢mm ew-1240 c¡a¡-Qy¡c ®nM, NË¢qa¡-e¡CS¤e −ep¡ 13.05.1930 

3 p¡h-Lhm¡ c¢mm ew-2768 c¡a¡-L¢gm E¢Ÿe ¢hnÄ¡p, NË¢qa¡-eSj¤m ®q¡−pe 19.05.1943 

4 p¡h-Lhm¡ c¢mm ew-13128 c¡a¡-eSj¤m ®q¡−pe, NË¢qa¡-l¢hEl lqj¡e 31.12.1969 

5 p¡h-Lhm¡ c¢mm ew-837 c¡a¡- l¢hEl lqj¡e, NË¢qa¡-B−je¡ M¡a¥e 13.01.1973 

6 p¡h-Lhm¡ c¢mm ew-6121 c¡a¡-−j¡R¡x ®eR¡le ®eR¡ ¢h¢h, NË¢qa¡-Ju¡−RL Bm£ 

M¡e 

30.05.1967 

7 pw−n¡de£ c¢mm ew-12066/84 c¡a¡-−j¡R¡x ®eR¡le ®eR¡ ¢h¢h 02.01.1984 

8 p¡h-Lhm¡ c¢mm ew-3199 c¡a-Ju¡−RL Bm£ M¡e, NË¢qa¡-p¡q¡l¡ ®hNj Hhw 

B−je¡ ®hNj 

21.03.1968 

9 ¢p Hp M¢au¡e ew-60, Hp H M¢au¡e-130, B−je¡ ®hN−jl e¡−j e¡jS¡¢l 

M¢au¡e 

 

10 M¡Se¡ l¢pc  

11 h¡c£l e¡j£u e¡jS¡¢l M¢au¡e J ¢X ¢p Bl  

12 B−je¡ M¡a¥e Hl S¡a£u f¢lQu fœ, S¾jpec J ¢eL¡qe¡j¡  

13 pÈle M¡a¥−el ®i¡V¡l a¡¢mL¡l abÉ  

 

         Mr. M. M. Iqbal, learned Advocate appearing on behalf of the 

Respondent Nos. 1-3 opposes the prayer made by the applicant, he submits 

at the belated stage there is no scope to allow such an application, the 

applicant made such prayer only to fill up the lacuna, though under the law 

there is no scope to allow such prayer. However, he submits that the 

respondent will be prejudiced if this court allows the prayer made by the 

applicant. 

Mr. Khan in reply brings to notice that the documents proposed to be 

produced being the sheet anchor of the suit, were not produced and exhibited 

due to an inadvertent mistake of the lawyer, but all those documents are 

indispensable for proper adjudication and ends of justice, as such the 

appellant may kindly be allowed to produce additional evidence as mentioned 

hereinbefore and in support of his submissions cited several decisions, those 

are Abdul Motaleb vs. Md. Ershad Ali and others, reported in 18 BLD (AD) 

121, Akram Ali vs. Yasin Ali, reported in 17 BLC (AD) 135, Keramat Ali and 

another vs. Muhammad Yunus Haji and others, reported in 15 DLR (SC) 120.  
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On perusal the materials on record and considering the submissions we 

are of the view the applications are required to be allowed for the interest of 

justice. 

In this context to prevent the failure of justice, it is necessary this case 

should be sent back on remand to the trial Court below for deciding the suit 

afresh allowing the parties to adduce evidence both oral and documentary in 

support of their respective cases.  

Consequently, the appeal along with applications is allowed and the suit 

is sent back on remand.  

The impugned judgment and decree dated 17.04.2018 (decree signed 

on 23.04.2018) passed by the learned Joint District Judge, 1st Court, Kushtia 

in Title Suit No. 74 of 2013 dismissing the suit ex-parte is set aside without any 

order as to costs.  

However, the trial Court is directed to dispose of the suit expeditiously 

as early as possible preferably within 06 (six) months from the date of receipt 

of this judgment. 

No order as to cost.  

Send down the Lower Court Records at once. 

Communicate at once. 

 

 
Md. Riaz Uddin Khan, J: 

    I agree. 


