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“Let a Rule Nisi be issued calling upon the respondents to
show cause as to why their inaction/failure in deporting the
petitioner to his motherland, that is to say, Nepal as per the
direction embodied in the order no. 8 dated 02.03.2015 passed by
the 1 Court of Senior Judicial Magistrate, Lalmonirhat in G. R
Case No. 93 of 2013(Kaliganj) should not be declared to be



without lawful authority and of no legal effect and why a direction
should not be given upon the respondents to deport the petitioner
in accordance with the terms of the aforesaid order no. 8 dated
02.03.2015, regard being had to the observations made in the case
of Faustina Pereira, Advocate Supreme Court ... Vs... State and
others reported in 53 DLR (HCD) 414 and/or such other or further
order or orders passed as to this Court may seem fit and proper.

The Rule is returnable within 4(four) weeks from date.

The petitioner is directed to put in requisites for service of
notices upon the respondents by registered post as well as through
usual process within 3(three) working days, failing which, the Rule
shall stand discharged.”
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“26.01.2020
Mpr. Md. Azizur Rahman, Advocate
----- For the petitioner
Let this matter be fixed for hearing.

(Justice Md. Ashraful Kamal
and
Justice Razik-Al-Jalil)”
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“03.02.2020
Mr. Md. Azizur Rahman, Advocate

————— For the petitioner
Heard-in-part

(Justice Md. Ashraful Kamal
and
Justice Razik-Al-Jalil)”
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“04.02.2020
Mr. Md. Azizur Rahman, Advocate
----- For the petitioner
In this matter, we heed the assistance of some
eminent members of the Bar and as such we appoint the
following lawyers as Amici Curiae:

1. Advocate Dr. Faustina Pereira, Supreme Court of
Bangladesh and Professor of General Education in
Law and Head of Legal Empowerment and
Sustainable Development, Centre for Peace and
Justice, BRAC University, Mohakhali, Dhaka,
Mobile No. 01715007470.

2. Advocate Md. Abdul Halim Room No. 403, (Level-
3), Supreme Court Bar Association Bhavan (Main
Building) Mobile No. 01777481153.

Let a photocopy of the record of the writ petition
including this order be transmitted to each of the
Amici Curiae for his/her information and necessary
preparation.
(Justice Md. Ashraful Kamal
and
Justice Razik-Al-Jalil)”

@W"i"f Rqm e ITTE dbr.0%.20%0 Sifitda Seeife Moy wfkes
ST RS-

“18.02.2020
Mr. Md. Azizur Rahman, Advocate
————— For the petitioner

MSs. Dr. Faustina Pereira, Advocate

------ Amici Curiae
Mpr. Md. Abdul Halim, Advocate

————— Amici Curiae
Heard-in-part and adjourned to 23.02.2020.

(Justice Md. Ashraful Kamal
and
Justice Razik-Al-Jalil)”
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“23.02.2020
Mr. Md. Azizur Rahman, Advocate
----- For the petitioner

Hearing concluded and judgment on
01.03.2020.

(Justice Md. Ashraful Kamal
and
Justice Razik-Al-Jalil)”
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This matter is adjourned to 26.11.2024.



(Justice Md. Ashraful Kamal
and
(Justice Kazi Waliul Islam)”
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“03.12.2024
Hearing concluded and judgment on
05.12.2024.
(Justice Md. Ashraful Kamal
and
(Justice Kazi Waliul Islam)”
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“11.12.2024
Judgment deferred to 07.01.2025
(Justice Md. Ashraful Kamal
and
(Justice Kazi Waliul Islam)”
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STATEMENT OF RELEASED FOREIGN NATIONAL DETAIND IN LALMONIRHAT DISTRICT

JAIL
Prisoners NAME OF AGE & DATE OF CASE TERM OF | PROBALE Date of AUTHORI | REMARKS
No THE SEX ADMISSIO | REFERRE | SENTENC DATE OF Release Y
PRISONE N IN JAIL NCE EWITH | RELEASE UNDER
RS WITH WITH COMMITI WHICH
FULL SECTION NG & RELEASE
ADDRESS OF LAW & EFFECTI D WITH
COMMITI | NG DATE ORDER
NG NO
COURT Normally On Bail
1 2 3 4 3 6 z 8 9 10 11
R.P NO. SHONKAR | 35 YEARS 30-04-13 KALIGON 0-6-0 S.1 12-12-13 02-3-2015 LD- AWAITIN
06/2015 CHAWLA MALE GP.S D/S 02-03- (DEDUCT SENIOR G FOR
S/0 RAJA CASE NO- 15 D/E 30- ING THE JUDICIAL REPATRIA
CHAWLA 31. DATE- 04-13 UNUDERT MAGISTR TION
VILL- 29-04- RIAL ATE
BHUTHRA 2013 G.R- PERIOD LALMONI
- PO- 93/2013 FROM RHAT
BORUGH (K) SENTENC MEMO
AT P.S- SECTION- E) NO-
BORUGH 4 OF 36(2)/15
AT DIST- BANGLAD DATE-02-
LALPORA ESH 03-2015
SH NEPAL BORDER
CONTROL
OF ENTRY
ACT, 1952
LD. ADD.
CHIEF
JUDICIAL
MAGISTR
ATE
LALAMON
IRHAT

Superintendent
Lalmonirhat District Jail
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MINISTRY OF FOREIGN AFFAIRS
GOVERNMENT OF THE PEOPLE'S
REPUBLIC OF BANGLADESH,
DHAKA

FvSfETCR] TN TR
o1kl

No. 19.00.0000.520.31.056.17-34

The Ministry of Foreign Affairs, Government of the People's
Republic of Bangladesh presents its compliments to the Embassy of
Nepal in Dhaka and has honour to inform that the following Nepalese
citizens are awaiting repatriation to Nepal after completion of their term
of sentences in Bangladesh Jail.

Sl. No. Name and Particulars Currently held in To be repatriated
through Waiting for
repatriation

1. RP  No-01/15, Pabon Kumar | Rangpur Central Jail | Waiting for
S.0-Deb Narayan repatriation
Village-Parbehe, P.S.-
Rajib Raj, Dist-Sobtari, Nepal
2. RP No-06/15, Shongkar Chawla, | Lalmonirhat District Waiting for

Bourghat, Dist-Lalporash, Nepal

Chawla, Village- | Jail repatriation
P.O. Bourghat P.S.-

1t would be deeply appreciated if the esteemed Embassy could
kindly take necessary measures for repatriation of the above mentioned
two Nepalese nationals at the earliest convenience by contacting
concerned authorities of Bangladesh government.

The Ministry of Foreign Affairs, Government of the People's
Republic of Bangladesh avails itself of this opportunity to renew to the
Embassy of Nepal in Dhaka the assurances of its highest consideration.

Dhaka, 09 January 2017

The Embassy of Nepal
U.N. Road # 2, Baridhara Diplomatic Enclave
Dhaka-1212.

eFead RYT v -0 Ny wiiee wgfes v =6

No. EOND/Jail/074/679

The Embassy of Nepal in Dhaka presents its compliments to the
Ministry of Foreign Affairs, Government of the People's Republic of
Bangladesh in Dhaka and has the honour to refer the latter's Note No
19.00.0000.520.31.056.17- 34 dated 09 January 2017 and has the
honour to inform that Mr. Paban Kumar Yadav currently held in
Rangpur Central jail and waiting for repatriation, has been identified as
Nepalese National.

Therefore, the Embassy requests the concern authority to
handover Mr Paban Kumar Yardav to the Embassy of Nepal for
necessary repatriation to the concerned authority or his family members
in Nepal.




The Embassy of Nepal in Dhaka avails itself of this opportunity
to renew to the Ministry of Foreign Affairs. Government of the People’s
Republic of Bangladesh in Dhaka the assurances of its highest
consideration.

Ministry of Foreign Affairs,
Government of the People's Republic of Bangladesh
Dhaka

Attention: DG, consular & Welfare Wing

C.C to:

Ministry of Home Affairs

Government of the People's Republic of Bangladesh

Security Services Division

Dhaka

Inspector General of Prison

Prison Directorate, Dhaka

Senior Jail Super

Rangpur Central jail

Government of People's Republic of Bangladesh
Prisons Directorate, Dhaka.

Memo No-44.07.0000.027.01.05517-1659 (2) Dated: 28-8-2017

Copy with enclosure forwarded for information and necessary
action.

Senior Jail Super/Jail Super
Lalmonirhat Central/ Dist Jail

(Suraiya Akter)

Incharge Asstt. Inspector
General of Prison (Law)

For Inspector General of Prison
prison.bd.statistics@gmail.com
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SI. NO Name and Particulars Currently held in To be repatriated
through
1. 01/15 Pabon Kumar Yeadob, S/O- | Rangpur Central Wating for
Deb  Narayan Yeadob, Vill- | Jail, Rangpur repatriation
Parbehe, P/S-Rajib Raj, Dist-
Sobtari, Nepal
2. 06/2015 Shongkar Chawla, S/O- | Lalmonirhat District Wating for

Raja Chawla, Vill-Bhuthra, P.O-
Bonighat, P/S-Borughat, Dist-
Lalporash, Nepal.

Jail.

repatriation
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Superintendent

Lalmonirhat District Jail




Lalmonirhat.

1 am writing this letter in reference to the Home Ministry's letter
No 00.0000.040.34.001.17-1511 dated 21 August 2017 regarding Mr.
Shongkar Chawla.

Ministry of Foreign Affairs Government of Bangladesh has also
informed the illegible that Mr. Shongkor Chowla is waiting for
repatriation to Nepal. In this regard to verify his identify and address in
Nepal. Mr. Dhan Bahadur Oli, Ministry Counsector & Deputy Chief of
Mission at the Embassy along with his Secretary Ms. Reya Seatry will be
visiting Lalmonirhat District Jail on 7 September 2017 at 10 am to see
Mr. Chawla.

Your kind cooperation in this matter would be highly

appreciated.
Dillii Prasad Acharja
Second Secretary
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EMBASSY OF NEPAL, DHAKA
United Nations Road-02
Baridhara Diplomatic Enclave
Dhaka-1212, Bangladesh
No.EOND/CON-20/80-81/281 24 March
2024
To Jail Super
district Jail
Lalmonirhat
Sub: Authorization Letter

Dear Sir/Madam,

With referecne to the Note no. 84.00.0000.040.34.001.17-1511
dated 21 August 2017, of the Ministry of Home Affairs, Government of
the People’s Republic of Bangladesh, the Embassy of Nepal in Dhaka
authorizes Ms. Reya Seatry, Secretary to the Ambassador at this
Embassy to sign in the documents and to receive a Nepali national, Mr.
Shongkar Chwal, currently at Lalmonirhat District Jail, for his
repatriation to Nepal on 03 April 2024. The repatriation approval letter
is enclosed herewith for your kind reference.

Your cooperation in this regard would be highly appreciated.

Ghanshyam Bhandari
Ambassador
CcC:
Inspector General of Prisons, Prisons Headquarters, Bangladesh
Deputy Inspector General of Prisons, Rangpur Division
District Magistrate, Lalmonirhat
Superintendent of Police, Lalmonirhat
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Government of the People’s Republic of Bangladesh
Office of Jail Superintendent
Lalmonirhat District Jail
ACKNOWLEGEMENT OF PRISONER ACCEPTANCE

According to the Ministry of Home Affair’s memeo no
58.00.0000.040.34.001.17.1511, Date  21.08.2017 and  Prison
directorate, Dhaka memo no. 58.04.0000.027.01.054.17.1609(2), Date-
22/08/2017 foreign nationals (Nepal) prisoner name (RP No-06/15
Shongkar Chawla, S.O-Raja Chawla, Village-Bhuthra, P.O. Bourhgat,
P.S- Boourghat, Dist- lalporash, Nepal detained in Lalmonirhat District
jail awaiting for repatriation at the end of the sentence as released
prisoner (RP). I am undersigned Reya Seatry7, Secretary to the
Ambassador, Embassy of Nepal, Dhaka and hereby accepted the said jail
superintendent office of Lalmonirhat District jail on Wednesday dated
03.04.2024 for repatriation to the Nepal. At the same time, I committed
that I will sent him back bear all the responsibilities of the prisoner from
the time of receiving to repatriation.
Reya Seatry
Secretary to the Ambassador
Embassy of Nepal, Dhaka
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0/ MINISTRY OF FOREIGN AFFAIRS GOVERNMENT OF
THE PEOPLES REPUBLIC OF BANGLADESH DHAKA. MEMO NO.
19.00.000.520.31.056.17-34, DATE 09 JANUARY 2017 <3¢ @2
ZEFE*T 51T qFE 7¢- Dhaka Eond/Con-20/80-81/281. Date March
24.2024
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An Act to make better provision for controlling the entry of Indian
citizens into Bangladesh.

WHEREAS it is expedient to make better provision for controlling the
entry of Indian citizens into Bangladesh;

1t is hereby enacted as follows:-

Short title, extent and commencement

1. (1) This Act may be called the 1[* * *] 2[Control of Entry] Act, 1952.
(2) It extends to the whole of Bangladesh.

(3) It shall come into force at once.

Definitions
2. In this Act, unless there is anything repugnant in the subject or
context,-

(a) “enter” means enter by water, land or air;

(b) “passport” means a passport issued or renewed by or under the
authority of a person duly empowered to issue or renew it and satisfying
the conditions prescribed relating to the class of passports to which it
belongs;

(c) “visa” means a visa duly endorsed by an authority empowered in
this behalf by or under the authority of the Government on a passport
valid and in force;
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(e) “Indian citizen” means a person who is or is deemed to be a citizen
of India under the law for the time being in force in India;

(f) “Bangladesh citizen” means a person who is or is deemed to be a
citizen of Bangladesh under the law for the time being in force in
Bangladesh,

(g) “officer” means an officer or an employee of the Government 4[* *

Control of entry

5[3. No Indian citizen shall enter any part of Bangladesh unless he is in
possession of a passport with a visa authorising the entry.]
Penalty

4. Whoever contravenes “[the provision of section 3 shall] be punished
with imprisonment which may extend to one year, or with a fine which
may extend to one thousand Taka, or with both.

False information

5. Any person who for the purpose of obtaining a passport or a visa 7[*
* *] makes a statement which he knows to be untrue or does not believe
to be true, or makes use of a statement which he knows to be untrue or
has reason to believe to be untrue shall be punished with imprisonment
which may extend to one year or with a fine which may extend to one
thousand Taka or with both.

Power to arrest

6. (1) Any police officer, customs officer, or other officer empowered in
this behalf by a general or special order of the Government 8[* * *] or
under a rule made under this Act, may arrest without a warrant any
person whom such officer reasonably suspects of having
contravened 9[the provision] of section 3.

(2) An officer making an arrest under this section shall, without
unnecessary delay, take the person arrested or cause him to be taken
before a competent Magistrate having jurisdiction in the place where the
arrest is made, or to the officer-in-charge of a police station within
whose jurisdiction the arrest is made, and the provisions of the Code of
Criminal Procedure, 1898 10[* * *] shall, so far as may be, apply in
respect of such arrested person.

Power to remove from Bangladesh

7. (1) The Government may order any person who is not a citizen of
Bangladesh convicted under section 4 or section 5 to remove himself
from Bangladesh within the time specified in the order.

(2) If such person refuses or fails so to remove himself within the
specified time,-

(a) he shall be punished with imprisonment which may extend to one
year or with a fine which may extend to one thousand Taka or with both,
and

(b) he may be removed from Bangladesh under the order of the
Government, who may use all such means as may, in the circumstances,
be necessary to effect the removal.

(3) [Omitted by section 3 and the Second Schedule of the Bangladesh
Laws (Revision And Declaration) Act, 1973 (Act No. VIII of 1973).]

Power to make rules

8. (1) The Government may, by notification in the official Gazette, make
rules to carry into effect the purposes of this Act.
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(2) Without prejudice to the generality of the foregoing power, the rules
may provide for,-

(a) the different types of visas which may be granted;

(b) the authorisation or appointment of persons by whom visas may be
granted, varied, extended and cancelled;

(c) the charges and fees payable for obtaining application forms and
visas and the extension of visas;

(d) the conditions and restrictions which may be imposed under this Act
on the holder of a passport;

(e) the exemptions which may be granted, with or without conditions, to
any person or class of persons in respect of any provision of this Act or
the rules made thereunder,

(f) the conditions and restrictions which Indian citizens may be required
to comply with;

(g) the alteration or modification of or exemption from any condition or
restriction imposed under a visa on the holder of a passport after his
entry into Bangladesh;

(h) the fixing and notification of check-posts and routes; and

(i) the procedure for registering and reporting to the police required
under the rules for certain categories of visa holders.

(3) Rules made under this section may provide that any contravention
thereof or of any order issued thereunder shall be punishable with
imprisonment for a term which may extend to one year, or with fine
which may extend to one thousand Taka, or with both.

Delegation of powers

9. The Government may by order direct that any power conferred on it
under this Act may in such circumstances and under such conditions, if
any, as may be specified in the order, be exercised by any officer or
authority subordinate to it or specified by it.

Protection of persons acting under this Act

10. No prosecution, suit or other legal proceeding shall be commenced
against any person in respect of anything done or purporting to be done
in exercise of the powers conferred by or under this Act, except with the
sanction of the Government 11[* * *].

[Omitted.] 11. [Repeal of Ordinance X of 1952 and savings.- Omitted by
section 3 and the Second Schedule of the Bangladesh Laws (Revision
And Declaration) Act, 1973 (Act No. VIII of 1973).]
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JUDGMENT

Syed Mahmud Hossain, J.

1. In this application under Article 102 of the Constitution of
the People's Republic of Bangladesh, a Rule Nisi was
issued calling upon the respondents to show cause as to
why respondent No. 4 should not be directed to hand over
the seven children described in paragraph No. 3 of the
supplementary affidavit dated 18.6.2006, to the custody of
the Bangladesh Jatiyo Mahila Ainjibi Samity (the petitioner
herein) till submission of the report after D.N.A test of
respondent No. 4 and his wife including the said seven
minor children. At the hearing, it was detected that the Rule
was not issued upon Mrs. Anwara Rahman, the alleged
mother of seven children. Consequently, the Rule was
treated as not heard. Subsequently, the petitioner filed an
application for addition of party and for issuance of
supplementary Rule. Accordingly, supplementary Rule was
issued on Mrs. Anwara Rahman, added respondent No. 6
who also appeared by filing a vokalatnama and affidavit-
in-opposition before this Court. After that, the Rule Nisi
was heard on merit.

2. The facts leading to the issuance of the Rule, in brief, are:

3. The Bangladesh Jatiyo Mohila Ainjibi Samity (in short,
BJMAS) is a group of lawyers providing legal aid to
women and children. In 1979, BIMAS started trafficking
research. advocacy, providing shelter to victims of
violence, repatriating victims of trafficking and illegal
immigration. BJMAS is well known to the judiciary. The
Courts holding trial frequently sent the victims of violence
to stay in the shelter home of BJMAS. After reading the
news item of seven children's delivery of the wife of a
former Deputy Inspector General of Police (DIG) in a
single instance of pregnancy a serious doubt was created
about their parenthood in the mind of the general public. It
was alleged that the DIG's wife used to procure children of
various ages in order to traffic them out of the country as
gathered from various news papers. Meanwhile, the news
regarding the paternity of the seven children created
suspicion amongst the people and different organization
moved the Court for an possible sib-pairs tested.

The result of the Sibling Index therefore, indicates that all the
seven children are highly unlikely to be related to each other.
(When_Sibling Index is less than 1.0, it is unlikely that the
individuals are biological siblings. A Sibling. Index of 1.0 or
greater increases the likelihood that two individuals are biological
siblings). (Emphasis ours)

Y-Chromosome Analysis

The Y-chromosome haplotypes of the four male children as
those from Daiyan Rahman Ushad (Child-4), Nafes Akon Anis
Usham (Child-5), Aiman Rahman Anis (Child-6) and Anas Akon
Anis (Child-7), are listed in Table 4.

The result of Y-chromosome analysis shows that the Y-
chromosome haplotype of the four male children (Child 4 to Child
7) do not match each other.

"It is therefore, sufficient to conclude that all the male children
(Children 4 to Child 7) do not share a common biological father. A
male child's Y-chromosome represents a unique record of his
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paternal _inheritance. Male siblings therefore should share

identical Y-chromosome haplotype by decent"]. (Emphasis ours)
26. We have already stated about the result of the sibling
DNA test. The following points lead us to believe that
respondent Nos. 4 and 6 are not the parents of the
septuplet.

(1) Total non-cooperation of the respondent Nos. 4 and
6 to undergo DNA Paternity Test. Therefore, the
presumption will be that had there been DNA
paternity test, it would have been proved that
respondent Nos. 4 and 6 are not the parents of the
seven children.

(2) Respondent No. 6 gave birth to the septuplet, at
home without the aid of any doctor, a story hardly
believable to a man of ordinary prudence in the
twenty first century.

(3) All the seven children are severely malnourished
and were not immunized although respondent Nos.
4 and 6 are affluent and highly qualified.

(4) Respondent No. 4 was conspicuous by his absence
in the Court even when the custody of the seven
children was given to the petitioner and respondent
No. 5. Such a behavior is unusual for a biological
father.

(5) Result of Sibling DNA Test shows that all the seven
children are unlikely to be related to each other.

(6) Result of Y-Chromosome Analysis is always taken
to be infallible and the result shows that the four
male children do not share a common biological
father.

27. The Rule was not issued in the terms of Article
102(2)(b)(i) of the Constitution, but this Court can exercise
such power when somebody is detained without any lawful
authority or in an unlawful manner. In the case in hand, the
seven children are being illegally detained in the custody of
respondent Nos. 4 and 6 and as a result, the life, safety and
welfare of the seven children are at stake. In such a
situation, this Court cannot but exercise its power under
Article 102(2)(b)(i) of the Constitution known as habeas
corpus to do justice even if we are required to go beyond
the Rule. This cannot operate to the prejudice of
respondent Nos. 4 and 6 inasmuch as they were given
adequate opportunity to prove their case that the seven
children are of their biological parentage. Even such a
Writ Petition is maintainable against private individuals
like respondent Nos. 4 and 6. In this connection reliance
may be made on the case of Abdul Jalil and Others Vs:
Sharon Laily Begum Jalil 1998 BLD (AD 22-50 DLR 55
and also in the case of Farhana Vs. Samudra Eiazul Haque
and Others (2008): LEX/BDHC/0154/2007: 60 DLR 12.
The facts of those cases are different. But the principle
enunciated in those cases that a Writ Petition in the form of
habeas corpus is maintainable against a private individual
when the question of illegal custody arises. We are
conscious that our task, of course, is to resolve the issue
involved in this case by constitutional measurement, free
from emotion and predilection. It is worth mentioning that
determination of legal or illegal custody is ingrained in
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Article 102(2)(b)(i) of the Constitution. The Sub-Article
provides that this Court can direct that a person in custody
be brought before it so that it may satisfy itself that he is
not held in custody without lawful authority or in an
unlawful manner. The DNA test clearly proves that the
seven children involved in this case are not the offspring of
respondent Nos. 4 and 6. Respondent Nos. 4 and 6
miserably failed to prove that the seven children were
lawfully held in their custody, they being the biological
parents of the children. Since we have found that
respondent Nos. 4 and 6 are not the parents of the seven
children, it is very unsafe to allow them to continue with the
custody of respondent Nos. 4 and 6. Considering welfare of
the children, we are of the opinion that they should remain
in the custody of an organization, which can safeguard
their life, welfare and safety.

28. In a proceeding like this, it is not the right of the parties
but the rights of the children are at issue. The General
Assembly of the United Nations adopted a proclamation on
November 20, 1959 the Declaration of the Rights of the
Child and among the principles proclaimed, it was said

The child shall enjoy special protection, and shall
be given opportunities and facilities. to enable him
to develop physically, mentally, morally, spiritually
and socially in a healthy and normal manner and in
conditions of freedom and dignity. In the enactment
of laws for this purpose, the best interests of the
child shall be the paramount consideration

29. The General Assembly of the
United Nations adopted the
International Convention of the
Rights of the Child on November
20, 1989. The documents is a
binding treaty to which 176
nations including Bangladesh
became "'state parties' Article 3(1)
of the Convention provides "'In all
actions  concerning  children,
whether undertaken by public or
private social welfare institution,
courts of law, administrative
authorities or legislative bodies,
the best interests of the child shall
be a primary consideration'
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30. Our courts will not enforce
those Covenants as treaties and
conventions, even if ratified by the
State, are not part of the corpus
juris of the State unless these are
incorporated in the municipal
legislation. However, the court can
look into these conventions and
covenants as an aid to
interpretation of the provisions of
the provisions of Part 111,
particularly to determine the rights
implicit in the rights like the right
to life and the right to liberty, but
not enumerated in the
Constitution.

31. In the case of HM. Ershad V.
Bangladesh, 2001 BLD (AD) 69, it
is held that the national courts
should not straightway ignore the
international obligations which a
country  undertakes. If the
domestic laws are not clear
enough or there is nothing therein
the national courts should draw
upon the principles incorporated
in the international instruments.

32. In the case of Apparel Export Promotion Council v.
Chopra,:

el 4™ Faustina Pereira, Advocate, Supreme Court
Vs State and Others (53 DLR 414) tieway gwe a6 oy s
Sferds 2

LEX/BDHC/0022/2001
Equivalent Citation: 53 DLR (2001) 414
IN THE SUPREME COURT OF BANGLADESH
(HIGH COURT DIVISION)
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JUDGMENT
Md Hamidul Haque, J.

1. This suo-motu Rule was issued on the basis of a letter
addressed to Hon'ble Chief Justice by Dr Faustina Pereira,
Advocate of Supremes Court and also Coordinator of
Advocacy Ain o Salish Kendro. The Hon'ble Chief Justice
directed the Registrar to place the matter before this bench
for taking appropriate action. In the above letter the
attention of Hon'ble Chief Justice was drawn to the fact
that 29 prisoners of different countries were languishing in
the jail for about 5(five) years even after serving out their
sentence. The Rule was issued upon the relevant Ministry of
the Government and we have heard the learned Deputy
Attorney-General and the learned Advocate on behalf of
the petitioner Md Nizamul Haque and also Dr Faustina
Pereira. Today we also heard Mr Armand Roussclot,
Regional Representative of International Organisation for
Migration who also appeared before us and informed us
about the activities of the Organisation after this Rule was
issued.

2. We have received the Memo bearing No. 4288 dated 7-5-
2001 from Md Jahangir, Senior Jail Superintendent,
Central Jail, Dhaka. This memo contains the report as to
the steps taken by the jail authority for facilitating release
of the prisoners in question. It appears that as regards the
prisoners of India and Pakistan the authority contacted
High Commissions of those two countries. It further
appears from the memo that except the prisoner at SI No.
14 Miss Dibba Bharati, the Indian High Commission is
verifying the fact whether the 13(thirteen) Indian Prisoners
are actually citizens of India. It further appears that the
Ministry of Home Affairs, also made contact with the
Tanzanian Embassy regarding repatriation of 2(two)
Tanzanian Prisoners. As regards 10 (ten) prisoners of
Myanmar. Government of Bangladesh has not yet taken
any step and, as such, no contact was made with the
Embassy of Myanmar regarding release of those 10 citizens
of that country. Lastly, from the report we have found that
one of the prisoners of Myanmar at SI No. 7 Md. Safi, died
at Bangabandhu Sheikh Mujibur Rahman Medical
University Hospital on 5-5-2001.

3. On perusal of list of the foreign prisoners who are now at
Dhaka Central Jail we find that some of the prisoners
served out their sentence in the middle of 1995, Somein
1996 and others in 1999. So, we find that some of the
prisoners are in jail for a long time even after serving out
their sentence. This pitiable fact was not brought to the
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notice of this court earlier by any authority and, as such,
no action could be taken. Even it was not known to this
court that so many prisoners were languishing in jail after
serving out their sentences. Dr Faustina Pereira,
Coordinator, Advocacy Unit Ain-o-Salish Kendro deserves
thanks for bringing this fact to the notice of the Hon'ble
Chief Justice.

At the time of hearing however, we have learnt from the
submission of learned Deputy Attorney-General Mr M
Faruque that the Government of Bangladesh is also
anxious to release these prisoners but due to some
formalities the prisoners could not be released. As we have
noticed earlier that some of the prisoners already are in
jail for more than 6 years after serving out the sentences, it
should have been proper for the jail authority and also
Ministry of Home Affairs to take appropriate steps for their
release at the earliest possible time. But it is unfortunate
that no such steps were taken. We are afraid, if timely steps
are not taken in future more prisoners will meet the same
fate. It is also learnt from the letter of the Inspector
General of Prisons, Bangladesh dated 12-4-2001 that
about 822 more foreign prisoners are waiting for release
after serving out their sentence. The learned Advocate for
the Ain-O-Salish Kendro Mr Nizamul Haque, in this
connection has invited our attention to rule 78 and rule 578
of the Jail Code and has submitted that keeping any
prisoner in jail after serving out of the sentence is gross
violation of Human Rights and Fundamental Rights as
guaranteed under our Constitution. From Rule 78 we find
that it is the first duty of the Superintendent of Jails to
release time-expired prisoners after observing all the rules
regarding return of their private property, grant of
subsistence allowance for the return to their homes, etc.

Rules 570 to 578 contain the detailed procedure for release
of the prisoners and also contain formalities which are to
be observed. Mr M Faruque, learned Deputy Attorney-
General has submitted that as regards the prisoners if they
are released immediately after serving out of sentence
according to the above rules, in that case such prisoners
may face more difficulties and may be arrested again as
they would not be in a position to show any valid papers
regarding their entry in this country.

We have considered the question Raised above. To our
knowledge there is no rule either in the Jail Code or any
other law as to the release of foreign prisoners. The
procedure, so long followed, is to contact with the
respective embassies of such prisoners and to make
arrangement for their repatriation through their embassies
and we have learnt that the Government have already taken
steps in this regard and contacted with the High
Commission of India and Pakistan. But by this time more
than five years has past. We agree with the submission of
the learned Advocate for the Ain-o-Salish Kendro that
keeping in jail any prisoner after serving out the sentences
amounts to violation of the Human Rights and
Fundamental Rights as guaranteed by the Constitution of
the country. So, we are of the view that the Government
should take steps for release of such prisoners at least 3
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months prior to the date of their release so that such
prisoners do not languish in jail for indefinite period for no
fault of their own.

7. In the memo dated 7-5-2001 of the Senior Jail
Superintendent, it is mentioned that Ministry of Foreign
Affairs has not yet taken any decision regarding the return
of Myanmar prisoners. We have no material before us as to
why the Ministry of Foreign Affairs is not taking such
decision by this time though four of the prisoners served
out the sentences in middle of 1995 and two in 1996 and
three in 1998 It is unfortunate that the Jail Authority,
Ministry of Home Affairs and Ministry of Foreign Affairs
remained silent regarding all those ten prisoners for such a
long time of 5/6 years. On receipt of the copy of the
judgment and order the Ministry of Home Affairs and
Ministry of Foreign Affairs shall take immediate steps in
this regard.

8. We have learned from the learned Deputy Attorney-
General and also from the above memo that as regards two
prisoners of Tanzania, no steps could be taken as that
country has no Embassy in Bangladesh. We have confirmed
that Tanzania has Embassy at New Delhi. We fail to
understand why our Ministry of Home Affairs and Ministry
of Foreign Affairs did not contact with the Tanzania
Embassy at New Delhi regarding those two prisoners of
Tanzania. The explanation that Tanzania has no Embassy
in Bangladesh cannot be a ground for keeping those two
prisoners for indefinite period in jail.

9. From our above discussion it is
clear to us that so long the steps
taken by the Government of
Bangladesh to solve the problem
of repatriation of foreign prisoners
after expiry of their terms of their
sentence of imprisonment were not
at all sufficient, as keeping in jail
custody any prisoner after expiry
of his term of sentence is violation
of Human Rights and
Fundamental Rights. It was the
duty of the Government to take
steps in time for their release. It is
natural that some time would be
needed to complete formalities of
their release because Embassies of
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the different countries require to
be contacted but even if after a
reasonable time such prisoners
cannot be released with the help
and assistance of the respective
Embassy. Government should
release such prisoners and under
no circumstances the prisoners
should be kept in jail. We have
tried to confirm whether there is
any centre for giving shelter to
such prisoners but neither the
learned Deputy Attorney-General
nor the learned Advocate for the
other side could provide us any
such information. Further, we
also think that it is the duty of the
Government to ensure their safety
and security after their release and
for the purpose, the Government
may consider making contact with
Human Rights bodies or any
International body such as
International Red Cross Society or
United Nations Commission for
Refugee  Rehabilitation, the
International Organisation for
Migration. Government may also
consider setting up of separate cell
in the Ministry of Foreign Affairs
with a representative of Ministry
of Home Affairs and the office of
the Inspector General of Prisons
to facilitate the timely release of
the foreign prisoners and their
repatriation.
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In the result, the Rule is made absolute. The
Superintendent of Central Jail Dhaka is directed to release
28 prisoners mentioned in the Rule (except the prisoner
Md. Safi who died on 5-5-2001) after receipt of the reply
from the respective Embassies of the countries of those
prisoners. If the Embassies fail to make any arrangement
for the repatriation of the prisoners to their countries
within one month. The Ministry of Home Affairs shall take
necessary steps within one month next for the shelter of
those prisoners on their release from the prison in the light
of observations made in the judgment till their repatriation
is finally arranged. The Superintendent of Central Jail
Dhaka shall report about the release of the above prisoners
within 3 (three) months. The Inspector General of Prisons
is directed to furnish full particulars of the remaining 822
foreign prisoners and also to report within seven days as to
what steps have been taken by this time for their release.
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