IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(CIVIL REVISIONAL JURISDICTION)
Present:
Mr. Justice Sheikh Md. Zakir Hossain
And
Mr. Justice A.F.M. Saiful Karim

CIVIL REVISION NO.872 OF 2018.

Mercantile Bank Limited
........ Plaintiff-Petitioner.
-Versus-

Kazi Abdul Baset and others
....... Defendants-Opposite parties.
Mr. M. Shakhawat Hossain, Advocate with
Ms. Sinthea Siraj, Advocate
....... For the Plaintiff-Petitioner.
None appears
....... For the Defendants-Opposite parties.

Heard on: 03.09.2025 and 04.09.2025.
Judgment delivered on : 27.10.2025.

A.F.M. Saiful Karim, J:

This Rule was issued calling upon the Defendant-Opposite
parties to show cause as to why the impugned order No. 04 dated
24.10.2017 passed by the Joint District Judge, 1% Court and Artha
Rin Adalat, Comilla in Artha Jar1t No. 10 of 2017 arising out of
Artha Rin Suit No. 05 of 2010 rejecting the execution case should
not be set aside and/or such other or further order or orders as to

this Court may seem fit and proper.



However, at the time of issuance of the Rule a Division

Bench stayed operation of the impugned order No. 04 dated

24.10.2017 passed in Artha Jari Case No. 10 of 2017 for a period of

6(six) months which was later on extended till disposal of the Rule.

It also appears that before issuance of the Rule delay of 31

days in filing the revisional application was condoned subject to

any just objection raised by the opposite parties at the time of

disposal of the Rule.

Facts relevant for disposal of the Rule, in short, are that the
petitioner, Marcantile Bank Ltd., a Banking Company incorporated
under the Companies Act, 1994 and governed by and in accordance
with Bank Companies Act, 1991, as Plaintiff instituted Artha Rin
Suit No. 05 of 2010 before the Court of 1 Joint District Judge,
Dhaka impleading the instant Opposite parties as Defendants
praying for a Decree for Tk. 2,36,25,914.52 (Two crore thirty six
lacs twenty five thousand nine hundred and fourteen taka and fifty
two paisa) with 16% interest upon decreetal amount stating inter-
alia, that the Defendant No. 1 on 16.04.2008 requested the Plaintiff

Bank for credit facility of Tk. 200.00 lac for his business enterprise



M/s. lion Paper and Stationary and M/s. Lion Enterprise; that
considering the application the Plaintiff Bank vide its sanction letter
bearing ref no. CRM-Comilla 02/02/2008 dated 23.06.2008 has
sanctioned Cash Credit (Hypo) facility totaling Tk. 175.00 Lac (Tk.
110.00 lac for M/s. lion Paper and Stationary and Tk. 65.00 lac for
M/s. Lion Enterprise); that the Defendant No. 1 accepted the terms
and conditions unconditionally and enjoyed the credit facility with
full satisfaction and applied for further loan of BDT 35.00 lac and
considering the request the Plaintiff Bank sanctioned Time Loan
facility for an amount of Tk. 35.00 Lac; that afterward the
Defendant No. 1 applied for further loan of BDT. 8.70 lac for
purchasing a covered van for the business and accordingly the
Plaintiff Bank sanctioned Tk. 8.70 lac under the Hire Purchase
Agreement and as such the total disbursed loan amount stands BDT
218.70.00; that in addition to usual charge documents executed by
the Defendant No.1, the Defendant Nos. 2 and 3 stood as guarantor
of the said credit facilities and Defendant Nos. 1 and 3 also
executed registered Mortgage Deed No. 5244 and Deed of
Irrevocable Power of Attorney No. 5245 dated 07.07.2008 in favour
of the Plaintiff Bank; that after availing loan the Defendant No. 1

failed to repay the loan within the stipulated time and as such the



Plaintiff Bank on 05.10.2009 served legal notice to the defendants
but the defendants did not pay any heed to request and Plaintiff
Bank on 13.12.2009 published auction notice as per section 12 of
the Artha Rin Ain, 2003 and sold Covered Van for Tk. 6.70 lac and
encashed two FDR totaling Tk. 11,30,923.00 by virtue of letter of
authority and adjusted the same with the loan account and filed
Artha Rin Suit No. 5 of 2010 for recovery of outstanding
2,36,25,914.52 (Two Crore Thirty Six Lac, Twenty Five Thousand,
Nine Hundred and Fourteen Taka and Fifty two paisa) only
inclusive interest as on 14.05.2010; the summon was duly served to
the Defendants and Defendant-Opposite Party Nos. 2 and 3
appeared and contested the suit by filing written statements and
denied all the contentions of the Plaintiff Bank; the learned Joint
District Judge and Artha Rin Adalat, Comilla after hearing the
Plaintiff Bank and Defendant Nos. 2 and 3 on 30.06.2014 was
pleased to pass judgment and decreed the suit in favour of Plaintiff
Bank for recovery of outstanding loan amounting to 2,36,25,914.52
(Two Crore Thirty Six Lac, Twenty Five Thousand, Nine Hundred
and Fourteen Taka and Fifty two paisa) only; subsequently the
petitioner has filed Artha Rin Decree Execution Suit No. 03 of 2014

before the Court of Joint District Judge and Artha Rin Aadalat,



Comilla and upon hearing the application of the Plaintiff Bank the
learned court was pleased to issue a Certificate of Title under
section 33(7) of the Artha Rin Adalat Ain, 2003 in favour of
petitioner; thereafter the petitioner hardly tried to sell the mortgage
property and after a long time the petitioner was able to sell the
property for Tk. 1,33,00,000.00 (One Crore Thirty Three Lac) only
and accordingly with a view to realize remaining decreetal amount
along with interest accrued thereon the petitioner filed 2™ Artha
Jari Case No. 10 of 2017; the learned Court of 1% Joint District
Judge and Artha Rin Adalat, Comilla, on maintainability hearing of
the said Artha Jari Case No. 10 of 2017 of the Plaintiff Bank, has
passed impugned order No. 4 dated 24.10.2017 rejecting the second
Execution Case as not being maintainable on the ground that there
is no scope of execution of a decree again when certificate of
ownership/title under section 33(7) of the Artha Rin Adalat Ain,
2003 has issued earlier in favour of the decree-holder by a Artha
Rin Adalat.

Being aggrieved by and dissatisfied with the impugned
judgment and order No. 04 dated 24.10.2017 passed by the learned
Court of 1% Joint District Judge and Artha Rin Adalat, Comilla in

Artha Jari Case No. 10 of 2017 arising out of Artha Rin Suit No. 05



of 2010 rejecting the execution case, this petitioner preferred this
revisional application under section 115(1) of the Code of Civil
Procedure.

No one appears for the Defendant-Opposite parties to move
the Rule for hearing.

Delay condoned provisionally is hereby condoned as there is
none to raise any objection against condonation of delay of 31 days

and for ends of justice.

Mr. M. Shakhawat Hossain, learned Advocate for the
plaintiff-petitioner submits that as per section 33(6) of the Artha
Rin Adalat Ain, 2003 where any sum recovered by sale of property
is less than the decretal amount more execution suits shall, subject
to provisions of section 28, be admissible for the remaining sum
and as per the provision of section 33(9) the instant second
execution suit is maintainable and in the instant case the Plaintiff
Bank after obtaining decree, has filed Artha Rin Decree Execution
Case No. 03 of 2014 and the learned court has been pleased to issue
a Certificate under section 33(7) of the Artha Rin Adalat Ain, 2003
in favour of petitioner and subsequently after long time the
petitioner Bank managed to sold the properties for Tk.

1,33,00,000.00 (One Crore Thirty Three Lac) only and adjusted the



same with the decreetal amount and with a view to realize
remaining decreetal amount along with interest accrued thereon
filed 2" Artha Jari Case No. 10 of 2017 and as such learned Court
below has committed error of law resulting erroneous decision
occasioning failure of justice in an error in the impugned decision
and consequently the impugned Judgment and Order is liable to be
set aside.

Mr. Shakhawat submits that there is no legal impediment to
file Artha Jari Case after obtaining Certificate of Title under section
33(7) of the Artha Rin Adalat Ain, 2003 and as such learned Court
below has committed error of law resulting erroneous decision
occasioning failure of justice and therefore the impugned Judgment
and Order is liable to be set aside.

He also submits that if second or subsequent execution cases
would not be allowed for realization of the outstanding decreetal
amount adjusting the sale proceeds after sale of the mortgaged
property by dint of the certificate issued under section 33(7),
bank/financial institution will not be able to recovery of the amount
they are entitled for and that could not be the intention of the
legislature and therefore after considering the provision of section

33 in its entirety more particularly the provision of section 33(9) the



petitioner’s 2" execution case ought to be treated as a lawful one
therefore and may be allowed to proceed in accordance with law.

He candidly submits that Plaintiff-Petitioner had filed the
instant execution case for remaining decreetal amount (second
execution case) which is permissible under the provision of Artha
Rin Adalat Ain, 2003 particularly section 33(9) of Artha Rin Adalat
Ain, 2003 and without considering the same the learned court below
has passed 1mpugned order resulting in erroneous decision
occasioning failure of justice consequently the impugned Judgment
and Order is liable to be set aside.

He lastly submits that the 2" execution case is a lawful one
inasmuch as there are instances where 2" execution case filed by
the decree-holder bank for realization of the remaining balance of
the decreetal amount have been proceeding in accordance with law
showing order sheets filed by way of supplementary affidavit.

Heard the learned Advocate appearing on behalf of the
plaintiff-petitioner, perused the revisional application as well as the
impugned order and other materials on record and the documents
submitted by the petitioner by way of supplementary affidavit.

In order to address the argument advanced by Mr. M.

Shakawat Hossain as to the error committed by the court below in



rejecting the second execution case on the ground that there is no
scope to execute the decree again when certificate under section
33(7) has been issued earlier which caused error in the decision
occasioning failure of justice, we have examined the relevant
provisions of sections 33 and 28 of the Artha Rin Adalat Ain, 2003.
The relevant provisions of section 33(1), 33(5), (6), 6(Ka), 6(Kha),

(7) and (9) of the Artha Rin Adalat Ain, 2003 provides as follows:
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The provision of section 28 of Artha Rin Adalat Ain provides as

follows:
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From a plain reading of the above quoted provisions of the

Artha Rin Adalat Ain, 2003 it appears that under the provision of

sections 33(5), 33(6), 33(6ka), 33(6kha), 33(9) and 28, second or

subsequent execution case/cases can be filed even after sale of the

property for which certificate under section 33(6) has been issued

earlier, but there is no clear enabling provision for second or

subsequent execution case/cases for realization of the resident
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decreetal amount after selling the mortgaged property for which
certificate under section 33(7) has been issued earlier;

From the provision of section 33(6Kha) of the Ain, 2003 it
also appears that if certificate is issued under section 33(5) for the
mortgage property by filing written application under section 33(7)
decree-holder can acquire ownership/title of the respective property
within 6(six) years of issuing certificate under section 33(5) of the
Ain, 2003.

It also appears from the provision of section 33(9) of the
Artha Rin Adalat Ain, 2003 that subject to the provision of 28 of
Artha Rin Adalat Ain, 2003 preceding execution case/cases would
be disposed of finally by issuing certificate under section 33(5) or
under section 33(7) of the Artha Rin Adalat Ain, 2003.

Moreover, provision of section 28 of the Ain, 2003 deals with
period of limitation in filing first execution case and second or
subsequent execution case/cases. From the provision of sections 33
and 28 it appears that there is no barring provision for filing second
or subsequent execution case/cases for realization of the remaining
decreetal amount when in respect of mortgaged property certificate
under section 33(7) of the Artha Rin Adalat Ain, 2003 has been

1ssued earlier.
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Therefore, upon consideration of the provision of sections 33
and 28 of the Artha Rin Adalat Ain, 2003 we are of the view that
mere the fact of issuance of certificate under section 33(7) in
respect of mortgaged property will not be a bar for filing second or
subsequent execution case/cases for realization of the remaining
decreetal amount.

In view of the facts and circumstances of the case and
foregoing narrative, we are of the view that the impugned order No.
04 dated 24.10.2017 passed by the Joint District Judge, 1 Court
and Artha Rin Adalat, Comilla in Artha Jari Case No. 10 of 2017
arising out of Artha Rin Suit No. 05 of 2010 rejecting the execution
suit suffers from error of law resulting in an error in the decision
occasioning failure of justice which calls for interference by this
court.

Thus the Rule is made absolute without any order as to
costs.

The impugned order No. 04 dated 24.10.2017 passed by the
Joint District Judge, 1* Court and Artha Rin Adalat, Comilla in
Artha Jar1 Case No. 10 of 2017 arising out of Artha Rin Suit No. 05

of 2010 is hereby set aside.
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The Artha Rin Adalat i.e. that the Court of 1% Joint District
Judge and Artha Rin Adalat, Comilla is directed to proceed with the
Artha Jari Case No.10 of 2017 arising out of Artha Rin Suit No.05
of 2010 in accordance with law.

Communicate the judgment and order to the learned Judge of

the concerned Court below, at speed.

A.F.M. Saiful Karim, J:

Sheikh Md. Zakir Hossain, J:

I agree.

Sheikh Md. Zakir Hossain, J:

AZOM(BO)



