
              Present: 

                                Mr. Justice A.K.M. Asaduzzaman 

                     Civil Revision No.889 of 2018 

                                        Md. Nojir Ahmed being dead his legal  

                                         heirs Most. Kohinur Begum and others. 

                   ……………Petitioners. 

           -Versus- 

                                         Kanai Lal Sil and others 

                 ………….Opposite parties. 

                                         Mr. A.K. Rashedul Huq, Advocate.  

 ……….For the petitioners. 

               Mrs. Chowdhury Nasima, Adv. 

                                                    .........For the Opposite party no.1. 

                                        Heard and Judgment on 30.05.2024. 

A.K.M.Asaduzzaman,J. 

 This rule was issued calling upon the opposite party no.1 

and 10-13 to show cause as to why the judgment and decree dated 

29.11.2017 passed by the Joint District Judge, 2
nd

 Court, 

Patuakhali in Title Appeal No. 22 of 2014 affirming those dated 

30.01.2014 passed by the Assistant Judge, Dasmina, Patuakhali in 

Title Suit No. 79 of 2009 decreeing the suit should not be set 

aside. 

 Plaint Case in short inter-alia, is that Rammanikko, 

Toronikanto, Nogendra, and Jogendra were the recorded owners 
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of R.S. Khatian No. 158 corresponding to S. A. Khatian No. 278 

of Mouza Arozbegi, Upazila-Dasmina, District-Patuakhali. 04 

Annas of share had been recorded each one’s name. On the death 

of Nogendra, his wife Birbala enjoyed the property on her life 

interest and after the death of Birbala, plaintiff Kanai Lal Sen,  son 

of Jogendra Nath inherited 2.8125 acres of land as heirs of 04 

annas share of Nogendra Nath as per Hindu Dayavag Laws. As 

there was no partition amongst the co-sharers, he filed this suit for 

partition of the suit land.   

 Petitioner contested the suit as defendant by filing written 

statement denying  the plaint case alleging, inter-alia, that 

Nogendra was the recorded owner of Revisional Survey (R.S) 

khatian No. 158 corresponding to State Acquisition (S.A) Khatian 

No. 278 of Mouza-Arozbegi, Upazila-Dasmina, District-

Patuakhali in respect of 04 annas share. On the death of Nogendra 

as per Hindu Dayavag Laws, Nogendra’s broher Jogendra 

remained the only heir. Thus Jogendra became owner of 08 annas 

share (04 annas his own and 04 annas inherited form his brother). 

Thereafter, Jogendra by executing 02 sale deeds transferred 2.58 

acres of land on 06.07.1956 in favour of Abual Kashem and 

others, predecessor of these defendants. Jogendra previously 

transferred 3.33 acres of land on 20.02.1956 in favour of Abul 
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Kashem and others, predecessor of these defendants by executing 

02 sale deeds.. Toronikanto Sil another recorded owner, 

transferred 0.05 acres of land in favour of defendant nos. 3-5 by 

executing sale deed no. 3125 dated 09.04.1985. Accordingly 

defendants are owners and possessors of 5.92 acres of land by way 

of purchase. Plaintiff to be illegally benefited, framed the false 

personification of Birbala, wife of Nogendra Nath. Thus the suit is 

liable to be dismissed.  

 During trial following issues were framed.  

1. Whether the suit is maintainable in it’s present form ? 

2. Whether the suit is bad for defect of parties ? 

3. Whether the suit is barred by hotchpotch? 

4. Whether the plaintiff has got right, title and possession 

over the suit land?   

5. What else relief or relieves plaintiff are entitled to get ? 

In order to prove the respective cases, plaintiff adduced 

05(five) P.Ws and exhibited number of document, which were 

exhibited as Exhibit No. 1-7(ka) and defendants examined 02(two) 

witnesses and annexed with some document in Exhibit No. Ka to 

kha(1). 
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 By the judgment and decree dated 30.01.2014 Assistant 

Judge, Dasmina, Patuakhali decreed the suit in preliminary form. 

 Challenging the said judgment and decree, defendant-

petitioner preferred Title Appeal No. 22 of 2014 before the Court 

of District Judge, Patuakhali, which was heard on transfer by the 

Joint District Judge, 2
nd

 Court, Patuakhali, who by the impugned 

judgment and decree dated 29.11.2017 dismissed the appeal and 

affirmed the judgment of the trial court. 

 Being aggrieved there against defendant-petitioner obtained 

the instant rule.  

 Mr. A.K. Rashedul Huq, the learned advocate appearing for 

the petitioner submits that both the courts below erred in law in 

decreeing the suit, when plaintiff failed to establish his title and 

possession over the suit property as well as his contention as has 

been narrated in the plaint, the decree passed in favour of plaintiff 

giving his saham is illegal. The impugned judgment is thus not 

sustainable in law, which is liable to be set aside.  

 Mrs. Chowdhury Nasima, the learned advocates appearing 

for the opposite party on the other hand submits that courts below 

rightly assessed that Birbala died after Jogendra and property went 

to her life interest and subsequently Kanai Lal Sil inherited the 
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property of Nogendra and accordingly gave him saham in 

accordance with law rightly. In the concurrent judgment of the 

courts below contains no illegality, he finally prays that rule may 

be discharged.    

Heard the learned Advocate of both the sides and perused 

the impugned judgment and the L.C. Records. 

 This is a suit for partition. Plaintiff’s claimed in the plaint 

that out of the 02 (two) brothers Jogendra and Nogendra. 

Nogendra died childless and leaving behind widow Birbala, who 

possessed the suit property as her life interest and after the death 

of Birbala, Kanai Lal Sen, son of Jogendra inherited the share of 

Nogendra and thereby he claimed partition of the suit property as 

per the share he obtained through Nogendra. On the other hand, 

defendant claimed that Nogendra died childless and Jogendra 

while owning and possessing his 04 annas share and getting the 

property of Nogendra i.e. another 04 annas share all together 08 

annas share, he transferred those to the defendants and their 

predecessor in different sale deeds, which were registered on 

06.07.1956 and 20.02.1956 and thereby no property was there for 

Birbala or any other person as a heirs of Nogendra. So, there is 

nothing to left for plaintiff Kanai Lal Sen. Moreover the 

defendant’s contention is that Birbala, the wife of Nogendra died 
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before Jogendra and in those 02 accounts nothing was left there to 

inherit as claimed by the plaintiff, as the property of Nogendra. 

Upon discussing and considering the evidence on record both the 

courts below concurrently find that Birbala died after Jogendra 

and inherited the property of Nogendra till her death and after her 

death, the son of Jogendra named Kanai Lal Sen, who is the 

plaintiff, inherit the share of Nogendra.   

 Now let us see how far this findings is correct from the 

records.  

 In the plaint although plaintiff urged that property of 

Nogendra was illegally been transferred by way of registered sale 

deed in the year 1956 to the defendants but plaintiff did not 

challenge the said deed either in the instant suit or filing a separate 

suit. While deposing in court P.W.1 Kanai Lal Sen also admits the 

same. In a plaint plaintiff has only prayed that-  

"(K) wb¤§ (K) ZcwQj ewY©Z wefvR¨ f~wg †gvZvjK ev`xi 

As‡ki f~wg‡Z ev`xi AbyKz‡j e›U‡bi cÖv_wgK wWµx †`Iqvi cÖv_©bv: 

(L) Av`vj‡Zi †`Iqv wbw ©̀ó mg‡qi g‡a¨ weev`xMb ev`xi 

As‡ki f~wg e›Ub Kwiqv bv w`‡j ev`xi wbKU nB‡Z Kwgkb wd MÖn‡b 

R‰bK mv‡f© AwfÁ Kwgkbvi wbhy³ Kwiqv ZØviv wefvR¨ f~wgi 
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cwigvb KivBqv ev`xi As‡ki f ~wgi c „_K Qvnvg cÖ¯Zy‡Z Zvnv‡Z 

ev`xi AbyKz‡j ›U‡bi dvBbvj wWµx †`Iqvi cÖv_©bv|  

(M) Av`vjZ e¨vq  weev`xMb cÖwZKy‡j wWµx †`Iqvi cÖv_©bv 

Ges  

(N) Av`vj‡Zi b¨vq wePv‡i AvBb I BKzBwU g‡Z ev`x Avi 

†h †h cÖwZKvi cvB‡Z cv‡i Zvnvi wWµx †`Iqvi cªv_©bv|'  

 And while deposing in court Kanai Lal Sen as P.W.1 also 

stated in his deposition that 

"†hv‡M›`ªbv_ weev`xMb eivei †h 4 †KËv `wjj w`‡q‡Q Zvi 

g‡a¨ b‡M›`ªbv_ Gi Rwg AšZf~©³ Kivq H `wjj mg~n Rvj-RvwjqvwZ 

I wg_¨v| `vZv †hv‡M›`ªbv_ I MÖnxZv Aveyj Kv‡kg 6/7/56 Zvwi‡Li 

3755, 3756 bs `wjj ỳBwU Rvj RvwjqvwZ| H `vZv MÖnxZvi g‡a¨ 

20/02/56 Zvwi‡L 514 I 515 bs †iwRw÷«K…Z `wjj Rvj 

RvwjqvwZ| Kvib H 4 †KËv `wj‡j b‡M› ª̀bv_ Gi Rwg AšZf©~³ 

K‡i‡Q|'   

 He further stated in his deposition that  

"ZwK©Z `wjjmg~n Rvj| Dnv Rvj †m m¤ú‡K© †R‡bwQ 2002 

mv‡j| Avgvi evev Zvi As‡kiUv w`‡q‡Q †m m¤ú©‡K Avgv‡I †Kvb 

`iKvi bvB| Avwg gvgvi R¨vVviUv PvB| D³ `wjjmg~n Rvj Kvib 

A‡b¨i m¤úwË Zv‡Z AšZf~³ K‡i‡Q| KqwU `wj‡j Rvj K‡i‡Q Zv 
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Avwg ej‡Z cvwibv| D³ Rvj RvwjqvwZ `wjj evwZ‡j c~‡e© †Kvb 

gvgjv Kwi bvB|'   

     In that view of the matter, when the plaintiff admits the 

transfer of the share of Nogendra by his father through registered 

sale deed but he did not file any suit, challenging the said deed. If 

that been so the deed of transferring the property of Nogendra as 

been given by the father of the plaintiff to the defendants stands as 

well as been admitted and the document not been challenged 

before any court by which property of Nogendra been transferred 

along with the share of Jogendra to the defendants, there remains 

nothing to claim by the plaintiffs for the share of Nogendra, which 

has already been sold out earlier, long before. Whether Birbala 

was there as a widow of Nogendra or not, this question is not 

material in the instant suit. Both the courts below failed to 

consider this true aspect of the case and travelled beyond the 

pleadings and decreed the suit making out a 3
rd

 case. When Kanai 

Lal Sen inherits nothing from the share of Nogendra, the instant 

suit for partition to get the share of Nogendra does not arise at all 

and suit is not maintainable in it’s present form. Unless and until 

the deed through which Jogendra transferred the share of his own 

together with the share of his brother Nogendra to others being 
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declared by any competent court as being forged and fraudulent 

one, the instant suit for partition is not maintainable.  

The learned advocate appearing for the plaintiff-opposite 

party prays for sending the suit back on remand with a permission 

to amend the prayer and make a proper prayer to get the remedy in 

this suit but at this stage it is not possible to send the matter afresh 

to fill up the lacuna. Plaintiff has got liberty to institute any suit if 

so desire claiming proper remedy in a proper court. Accordingly 

the prayer is rejected.  

However, regard being had to the above law, facts and 

circumstances of the case, I am of the opinion that both the courts 

below commits error of law in passing the decree in favour of the 

plaintiff, without having proper consideration on the facts and 

circumstances of the case. The impugned judgment is not 

sustainable in law, which is liable to be set aside.    

In that view of the matter, I find merits in this rule. 

Accordingly the Rule is made absolute without any order as to 

costs. The judgment and decree passed by the court below are 

hereby set aside and the suit is dismissed.  

 Let the order of stay granted earlier by this court is hereby 

recalled and vacated. 
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Send down the L.C.Records and communicate the judgment 

to the court below at once.     

 


