IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(SPECIAL ORIGINAL JURISDICTION)

WRIT PETITION NO. 8899 of 2018

IN THE MATTER OF:

An application under Article 102 of the
Constitution of the People’s Republic of
Bangladesh

And

IN THE MATTER OF:

Spectra Sweaters Limited
........... Petitioner

_VS_
National Board of Revenue and others.
....................... Respondents.

And

Mr. Md. Golam Sarwar, Advocate
......... For the Petitioner.
Mr. Samarendra Nath Biswas, D.A.G. with
Mr. Md. Abul Kalam Khan (Daud), A.A.G. with
Mr. Md. Modersher Ali Khan (Dipu), A.A.G. and
....For the Respondents-government.

Heard on:07.11.2023 and
Judgoment on:20.11.2023

Present:
Mrs. Justice Farah Mahbub.
And
Mpr. Justice Muhammad Mahbub Ul Islam

Farah Mahbub, J:

In this Rule Nisi, issued under Article 102 of the Constitution of
the People’s Republic of Bangladesh, the respondents have been called
upon to show cause as to why the impugned order dated 23.01.2018
passed under Nothi No.8/57 Bei1/Feq/Rfa4/ub-5/F5[h3/2050/850-q by the
respondent No.4 directing the petitioner to pay Tk. 2,36,08,107/-(Taka

two crore thirty six lac eight thousand one hundred and seven) as VAT



including interest without complying the provision of Section 55 of the
Value Added Tax Act, 1991 and all subsequent proceedings arising
thereof (Annexure-C), should not be declared to have been issued
without lawful authority and hence, of no legal effect.

At the time of issuance of the Rule operation of the impugned order
dated 23.01.2018 passed under Nothi No.8/TF T<r1/Feq/[fad/ub-d/
Gefds/205y/854 by the respondent No.4 (Annexure-C), was stayed by

this Court for a prescribed period.

In view of the statements so made in the writ petition Mr. Md.
Golam Sarwar, the learned Advocate appearing for the petitioner
submits drawing attention to the impugned demand notice dated
23.01.2018 that said demand has been made covering the audit period
from July, 2010 to June, 2015 without issuing any show cause notice as
required under Section 55 of the Value Added Tax Act, 1991. As such,
he submits, it is liable to be declared to have been issued without lawful
authority and hence, has no legal effect. In support of the said
contention he has referred the decision of the case of M/S Diamond
Cement Ltd. —Vs- National Board of Revenue others in Writ Petition

No.538 of 2004.

Mr. Samarendra Nath Biswas, the learned Deputy Attorney General
appearing on behalf of the government opposes the Rule.

Instant Rule Nisi is centering around the demand so made by the
respondent concerned dated 23.01.2018 making direct demand to pay
the respective amount of unpaid VAT pursuant to the audit report

prepared by the authority concerned.



The impugned order dated 23.01.2018 issued by the respondent
concerned under Nothi No.8/T1% B<o/Fed /[l /vy /BsR3/200y/ 859
(Annexure-C) is quoted below for ready reference:
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In this regard, the categorical assertion of the petitioner is that
without initiating proceeding under Section 55 of the Act, 1991 said
demand has been made. The respondent concerned, however, has failed
to produce any document whatsoever in order to controvert the said
assertions of the petitioner.

It is the established principle of law that the VAT authority cannot
issue demand notice directly without following the provision of Section 55
of the Value Added Tax Act, 1991. Said findings of ours is supported from
the decision of the case of Marble Di Carrara (Pvt.) Ltd, represented by its
Managing Director, Rashadur Rahman, South Shaina, Joydevpur,
Gazipur-1703 -vs- National Board of Revenue, represented by its
Chairman, NBR Bhaban, Segunbagich, Dhaka and others in writ petition
No.14243 of 2012, where it has been categorically observed, inter-alia-

“Prior to making demand of unpaid or less paid VAT respective
procedures as provided under Section 55 of the VAT Act, 1991
have to be complied with mandatorily i.e. with the issuance of
demand-cum- show cause notice within J5(five) years an
opportunity of personal hearing has to be provided to the person
concerned with option to place supporting documents in order to
controvert the claim of the respondent concerned. Upon
considering the reply of the person concerned as well as the
relevant documents, final demand can be made under Section
55(3) of the Act. If the demanded amount of VAT so claimed
under Section 55(3) of the Act remains unpaid only then the
authority concern is empowered to opt for the provision of
Section 56 of the Act, 1991 for recovery of the VAT amount.”

In view of the above, we have no number of doubt to find that
making direct demand by the respondent concerned vide the impugned

order dated 23.01.2018 (Annexure-C) without initiating proceeding



under Section 55 of the VAT Act, 1991 is an order passed without any
lawful authority; hence, has no legal effect.

In the result, the Rule is made absolute.

The impugned order dated 23.01.2018 passed under Nothi
No.8/T1% Ber1/aq/[fa4/ub3 [55R3/205u/854 by the respondent No.4
directing the petitioner to pay Tk. 2,36,08,107/-(Taka two crore thirty
six lac eight thousand one hundred and seven) as VAT including
interest without complying the provision of Section 55 of the Value
Added Tax Act, 1991 and thereby all subsequent proceedings arising
thereof (Annexure-C), is hereby declared to have been passed without law

lawful authority and hence, of no legal effect.

The respondents concern are at liberty to issue a fresh notice under
Section 55 of the VAT Act, 1991 in due compliance of law.

There will be no order as to costs.

Communicate the judgment and order to the respondents concerned at

once.

Muhammad Mahbub Ul Islam, J:

I agree.

Montu (B.O)



