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MOYEENUL ISLAM CHOWDHURY, J:

This Full Bench was constituted by the learned Chief
Justice of Bangladesh to determine as to whether before taking

cognizance of any offence by a competent Court having



jurisdiction to try a case relating thereto filed under the Anti-
Corruption Commission Act, 2004 (hereinafter referred to as the
Act of 2004), in particular, under the Money Laundering
Prevention Act, 2012 (in short, the Act of 2012), the Magistrate
or any other Court having no jurisdiction to take cognizance
thereof has got any authority to entertain and dispose of an
application for bail.

The following circumstances necessitated the constitution
of the Full Bench by the learned Chief Justice:

A Division Bench of the High Court Division in the case
of Md. Nurul Islam Babul...Vs...The State reported in 24 BLD
(HCD) 205 has held that no Magistrate or Court, other than the
Nari-O-Shishu Nirjatan Daman Tribunal, is empowered to deal
with any application for bail even at the pre-trial stage, that is to
say, before taking cognizance of any offence under the Nari-O-
Shishu Nirjatan Daman Ain, 2000, a special law. Similar view
has been expressed by another Division Bench of the High Court
Division in the case of Shahjahan (Md) and others...Vs...The
State, 19 BLC (HCD) 372. However, another 2(two) Division

Benches of the High Court Division in the cases of Fajlur



Rahman and others...Vs...The State reported in 17 BLT (HCD)
192 and Sabuj Ahmed (Md) @ Ahmed Shamim
Sabuj...Vs...The State reported in 23 BLC (HCD) 199 have
opined that before taking cognizance of any offence, the
concerned Special Court or Tribunal has no jurisdiction
whatsoever to entertain any application for bail and at the pre-
trial stage, the Metropolitan or Judicial Magistracy has the
authority or jurisdiction to entertain the same. In view of the
divergent views of the different Benches of the High Court
Division on the question of granting bail at the pre-trial stage
under various special laws, a Division Bench of the High Court
Division referred the matter to the learned Chief Justice and the
learned Chief Justice constituted the instant Full Bench for
settling the law by determining the question referred to above.

Facts germane to the disposal of this Criminal Revision
(Suo Motu) may briefly be stated as follows:

A news item under the caption—‘afd FFILF dve &G Bl
ATSTR NI (PO G fon o= [0y wifes yee” was published in
different daily newspapers including “The Daily Jugantor” and

“The Daily Prothom Alo” on 26.01.2018 and that was brought to



the notice of the Division Bench presided over by one of us (M.
Enayetur Rahim, J) on 31.01.2018. In the said news item, it is
stated that two accused of a money laundering case were granted
bail by the Metropolitan Magistrate, Court No. 25, Dhaka on
25.01.2018 within three and a half hours after their arrest. It
further transpires from the said news item that one Mr. Md.
Gulshan Anwar Prodhan, Assistant Director, Anti-Corruption
Commission (ACC), Dhaka lodged Motijheel Police Station
Case No. 30 dated 25.01.2018 corresponding to ACC G. R. Case
No. 07 of 2018 against the opposite-party nos. 1 and 2 and
5(five) others under sections 409/420/109 of the Penal Code,
1860 read with section 5(2) of the Prevention of Corruption Act,
1947 and section 4(2) and (3) of the Money Laundering
Prevention Act, 2012 alleging, inter alia, that during the period
from 1% September, 2013 to February, 2014, the accused-
opposite-party nos. 1 and 2, in connivance with the co-accused,
remitted US $ 20.025 million equivalent to BDT 165 crore from
AB Bank Limited, Offshore Banking Unit (OBU), EPZ,
Chittagong to the Account No. AE800030010094519124001 of

Cheng Bao General Trading LLC of Abu Dhabi Commercial



Bank Limited in Dubai under an agreement with the so-called
Pinnacle Global Fund (PGF) and embezzled the amount
therefrom. It is further alleged that the accused M. Wahidul
Haque (opposite-party no.1) is the former Chairman of AB Bank
Limited and Abu Hena Mostafa Kamal (opposite-party no. 2) is
the Head of Corporate Treasury & ALM of AB Bank Limited.
After lodgment of the FIR with Motijheel Police Station on
25.01.2018, the accused-opposite-party nos. 1 and 2 (M.
Wahidul Haque and Abu Hena Mostafa Kamal) and the co-
accused Md. Saiful Haque were arrested by the Investigating
Agency (ACC) and forwarded to the Court of the Chief
Metropolitan Magistrate, Dhaka with a prayer for remand. The
Metropolitan Magistrate, Court No. 25, Dhaka granted bail to the
accused-opposite-party nos. 1 and 2 instantly and allowed the
prayer for remand of the co-accused Md. Saiful Haque. On the
basis of the news item under the caption mentioned above, this
Suo Motu Rule was issued by the High Court Division in
exercise of its powers under section 435 read with section 439 of
the Code of Criminal Procedure giving rise to the present

Criminal Revision.



The issues to be determined by this Full Bench may be
formulated as under:

(a) whether the Metropolitan or Judicial Magistracy has
got any power to grant bail to any accused in a case filed under
the Act of 2012 before taking cognizance of the offence which is
exclusively triable by a Special Judge; and

(b) whether the Metropolitan Magistrate, Court No. 25,
Dhaka was legally justified in granting bail to the accused-
opposite-party nos. 1 and 2 in view of the facts and
circumstances of the case.

It is on record that an authentic English text of the Act of
2012 under section 30 thereof was published in the Bangladesh
Gazette, Additional Issue on 07.06.2012. So for our convenience,
we will refer to the relevant provisions of the authentic English
text of the Act of 2012 in this judgment.

At the outset, Mr. Bashir Ahmed, learned Deputy
Attorney-General appearing on behalf of the petitioner, submits
that indisputably the Act of 2012 is a special law and because of
its overriding clause in section 3, it is an overriding law as well

and as it is an overriding special law, it is only the Special Judge



who can grant bail to an accused under section 13 of the Act of
2012 after taking cognizance of the offence and at the pre-trial
stage, that 1s to say, during the investigation of the case, the
Judicial or Metropolitan Magistracy has no legal authority to
entertain and dispose of any application for bail filed by a person
accused of any offence punishable under the Act of 2012.

In support of the above submission, Mr. Bashir Ahmed
draws our attention to the cases of State of Tamil Nadu...Vs... V.
Krishnaswami Naidu and another, (1979) 4 SCC 5; Gautam
Kundu...Vs...Directorate of Enforcement (Prevention of
Money-Laundering Act), Government of India Through Manoj
Kumar, Assistant Director, Eastern Region, (2015) 16 SCC 1;
Union of India...Vs...Hassan Ali Khan and another, (2011) 10
SCC 235 and A. R. Antulay...Vs...Ramdas Sriniwas Nayak and
another, 1984 SCC (Cr1) 277.

Mr. Bashir Ahmed further submits that as to lack of
jurisdiction of the Metropolitan or Judicial Magistracy at the pre-
trial stage to entertain an application for bail by an accused
involved in any offence punishable under the Act of 2012, the

views articulated in the cases of Md. Nurul Islam



Babul...Vs...The State, 24 BLD (HCD) 205 and Shahjahan
(Md) and others...Vs...The State, 19 BLC (HCD) 372 are
correct.

On the other hand, Mr. Md. Arshadur Rouf, learned
Advocate appearing on behalf of the accused-opposite-party nos.
1 and 2, submits that the Act of 2012 came into operation on
16.01.2012 and as it is a special law, it will certainly override the
provisions of the Code of Criminal Procedure, 1898 in so far as
the cases contemplated under the Act of 2012 are concerned; but
the provisions of the Code of Criminal Procedure will be
applicable to the proceedings of a case under the Act of 2012 in
so far as the provisions of the Act of 2012 are not inconsistent
with those of the Code of Criminal Procedure and as there is no
specific prohibition on the authority of the Metropolitan or
Judicial Magistracy to grant bail to an accused at the pre-trial
stage, such Magistracy is empowered to deal with an application
for bail of an accused in a case under the Act of 2012, regard
being had to the provisions of section 5(2) of the Code of
Criminal Procedure. In this respect, Mr. Md. Arshadur Rouf

relies upon the decision in the case of Durnity Daman



Commission...Vs...Abdullah-al-Mamun and another, 21 BLC
(AD) 162.

Mr. Md. Arshadur Rouf also submits that section 13 of the
Act of 2012 empowers the Court of Special Judge to grant bail to
an accused in a case triable thereunder; but the Court of Special
Judge can apply the provisions of section 13 only after taking
cognizance of the offence with the sanction of the prescribed
authority as contemplated by the Act of 2012 and since section
13 of the Act of 2012 is meant for granting bail to the accused
after taking cognizance of the offence by the Court of the Senior
Special Judge, the Court of Special Judge has nothing to do
therewith prior to taking cognizance of the offence by the Senior
Special Judge and given this scenario, there is no bar whatsoever
to granting of bail to the accused in a case under the Act of 2012
by the Metropolitan or Judicial Magistracy at the pre-trial stage
provided the offence is not punishable either with death or with
imprisonment for life.

Mr. Md. Arshadur Rouf further submits that the
cognizance of an offence means taking judicial notice of the

commission of the said offence and if the submission of the
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learned Deputy Attorney-General Mr. Bashir Ahmed is accepted
to the effect that the Metropolitan or Judicial Magistracy has no
legal authority whatsoever to grant bail to an accused in a case
under the Act of 2012 at the pre-trial stage, that will lead to
absurdity and preposterousness giving rise to a chaotic situation
in the administration of criminal justice inasmuch as there will be
no scope left for the Magistracy to entertain any application for
bail of a person even if he is arrested wrongly until cognizance of
the offence is taken by the Senior Special Judge and that will
eventually affect the fundamental right of a citizen guaranteed
under Article 31 of the Constitution.

Mr. Md. Arshadur Rouf next submits that assuming for the
sake of argument (but not conceding) that the Judicial or
Metropolitan Magistracy has no authority to grant bail to an
accused in a case under the Act of 2012 at the pre-trial stage,
then how the Magistracy can pass orders of remand in relation to
various accused under section 167 of the Code of Criminal
Procedure with a view to unearthing the multifarious aspects of
the case at the pre-trial stage and if the Magistracy can pass

orders of remand at the pre-trial stage; in that event, by parity of
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reasoning, the self-same Magistracy can also pass orders of bail
in favour of the accused in a case filed under the Act of 2012 at
the pre-trial stage.

Mr. Md. Arshadur Rouf also submits that the mere
existence of a special law does not ipso facto exclude the
operation of the Code of Criminal Procedure unless the special
law expressly or impliedly prohibits the application of the Code
to the proceedings of a case initiated under the special law and
such view finds support from the decisions in the cases of
Hayder Meah...Vs...Authority appointed under section 15(1) of
the Payment of Wages Act, 1936 and Chairman, 1% Labour
Court, Dhaka and others, 22 BLD (HCD) (Full Bench) 244 and
Durnity Daman Commission...Vs...Abdullah-al-Mamun and
another, 21 BLC (AD) 162.

Mr. Md. Arshadur Rouf further submits that the authorities
that have been referred to by the learned Deputy Attorney-
General Mr. Bashir Ahmed do not deal with the issue as to
whether the Metropolitan or Judicial Magistracy has got any
power to grant or refuse bail to an accused in a case which is

exclusively triable by any special Court or Tribunal established
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under a special statute and in that view of the matter, those
authorities are of no avail to Mr. Bashir Ahmed.

Mr. Md. Arshadur Rouf next submits that the Bombay
High Court in the case of Sanjay Narhar Malshe...Vs...State of
Mabharashtra, 2005 Cri. L. J. 2984 has already settled that the
exclusive jurisdiction of the Special Court to try an offence under
the Scheduled Castes and Scheduled Tribes (Prevention of
Atrocities) Act, 1989, a special statute, to try the offence that by
itself could not be the criterion to decide about the absence of the
power of the Magistrate to grant bail in cases involving offences
under the special statute.

Mr. Md. Arshadur Rouf also submits by referring to the
aforesaid decision reported in 2005 Cri. L. J. 2984 that unless the
special statute which gives exclusive jurisdiction to the Special
Court for the trial of the offences thereunder makes any specific
provision excluding the powers of the Magistrate to grant bail to
the persons accused of commission of such offences, there can
not be any restriction on the powers of the Magistrate to grant

bail, merely because they are accused of offences punishable
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under the special statute unless, of course, the same are
punishable either with death or with imprisonment for life.

Mr. Md. Arshadur Rouf next submits that in view of the
decisions in the cases of Md. Abul Kalam...Vs...The State, 15
BLD (HCD) 167; Sabuj Ahmed (Md) @ Ahmed Shamim
Sabuyj...Vs...The State, 23 BLC (HCD) 199 and Fajlur Rahman
and others...Vs...The State, 17 BLT (HCD) 192 in tandem with
the decision in the case of Sanjay Narhar Malshe...Vs...State of
Maharashtra, 2005 Cri. L. J. 2984, the legal position that
emerges is that the Judicial or Metropolitan Magistracy has the
jurisdiction to entertain and dispose of an application for bail by
an accused who is involved in any case under the Act of 2012 at
the pre-trial stage and the Special Judge after taking cognizance
of the offence can very well deal with and dispose of a bail
application by an accused under section 13 of the Act of 2012.

Mr. Md. Arshadur Rouf also submits that the accused-
opposite-party nos. 1 and 2 were forwarded to the Court of the
Chief Metropolitan Magistrate, Dhaka after their arrest on
25.01.2018 and within a short span of three and a half hours, the

Metropolitan Magistrate, Court No. 25, Dhaka granted them bail
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and placed the co-accused Md. Saiful Haque on remand and
from the impugned order dated 25.01.2018, it is easily noticeable
that the bail was granted to the accused-opposite-party nos. 1 and
2 on the ground of their sickness, albeit a defence plea was also
taken into account by the Metropolitan Magistrate at the time of
granting bail to them and since the accused-opposite-party nos. 1
and 2 were granted bail, though within a short span of three and a
half hours from the time of their production before the Court of
the Chief Metropolitan Magistrate, Dhaka, yet the fact remains
that the Metropolitan Magistrate, Court No. 25, Dhaka applied
his judicial mind and enlarged the accused-opposite-party nos. 1
and 2 on bail and admittedly now all the co-accused are also
enjoying the privilege of bail and given this scenario, the
privilege of bail being enjoyed by the accused-opposite-party
nos. 1 and 2 should not be interfered with by this Revisional
Court.

Mr. Md. Arshadur Rouf further submits that there is no
gainsaying the fact that the accused-opposite-party nos. 1 and 2
have been enjoying the privilege of bail since 25.01.2018 and as

there is no allegation of misuse of the privilege of bail by them
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and as no material is forthcoming on record to lead us to hold
that they have interfered with the investigation of the case, there
i1s no earthly reason to rescind the order of bail granted by the
Metropolitan Magistrate on 25.01.2018.

Mr. Md. Khurshid Alam Khan, learned Advocate
appearing on behalf of the opposite-party no. 3 (ACC), submits
that the accused-opposite-party nos. 1 and 2 and the co-accused
are all involved in laundering money to the tune of Tk. 165 crore
to Dubai as alleged in the FIR and admittedly the case is still
under investigation; but on the very day of the arrest of the
accused-opposite-party nos. 1 and 2 and their production before
the Court of the Chief Metropolitan Magistrate, Dhaka, they
were granted bail within three and a half hours and the co-
accused Md. Saiful Haque was remanded to the police custody
by the self-same order dated 25.01.2018 arising out of the same
forwarding report and when the three accused persons prayed for
bail, the Metropolitan Magistrate, Court No. 25, Dhaka, instead
of placing the accused-opposite-party nos. 1 and 2 on police
remand along with the co-accused Md. Saiful Haque, granted

bail to the accused-opposite-party nos. 1 and 2 in a
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discriminatory manner without properly appreciating the facts
and circumstances of the case.

Mr. Md. Khurshid Alam Khan next submits that there is
no legal scope whatsoever for the Metropolitan or Judicial
Magistracy to entertain any application for bail at the pre-trial
stage from an accused in a case registered under the Act of 2012
in view of section 13 thereof and section 13 mandates that it is
only the Special Court constituted under section 3 of the
Criminal Law (Amendment) Act, 1958 that can entertain and
dispose of an application for bail of an accused involved in a
case under the Act of 2012 after taking cognizance of the offence
on the basis of the police report submitted along with necessary
sanction from the prescribed authority. In support of this
submission, Mr. Md. Khurshid Alam Khan relies upon the
decisions in the cases of Md. Nurul Islam Babul...Vs...The
State, 24 BLD (HCD) 205 and Shahjahan (Md) and
others...Vs...The State, 19 BLC (HCD) 372.

Mr. Md. Khurshid Alam Khan also submits that the
offence alleged in the FIR is, no doubt, a financial offence

through an organized syndicate affecting the economy of the
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country and as it is a financial offence, the Metropolitan
Magistrate ought to have been vigilant and circumspect in
dealing with the application for bail; but the impugned order of
bail does not manifest that the Metropolitan Magistrate exercised
his judicial discretion properly in granting bail to the accused-
opposite-party nos. 1 and 2, even if, for the sake of argument, we
assume that he is entitled to entertain and deal with the
application for bail of the accused-opposite-party nos. 1 and 2 in
the case under the Act of 2012 at the pre-trial stage.

We have heard the submissions of the learned Deputy
Attorney-General for the petitioner Mr. Bashir Ahmed and the
learned Advocate for the opposite-party no. 3 (ACC) Mr. Md.
Khurshid Alam Khan and the counter-submissions of the learned
Advocate for the opposite-party nos. 1 and 2 Mr. Md. Arshadur
Rouf and perused the record and relevant Annexures annexed
thereto.

It is a truism that the offence of money laundering is an
offence punishable under the Act of 2012, a special statute. In
view of the non-obstante clause in section 3 of the Act of 2012, it

is an overriding special statute. Undeniably the provisions
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relating to bail have been embodied in section 13 of the Act of
2012. In this context, section 13 of the Act of 2012 may be
quoted below verbatim:
“13. Provisions relating to bail.—Any person
accused under this Act shall be released on bail, if—
(a)the complainant is given an
opportunity of being heard on
the application for bail; and
(b)the Court is not satisfied that
there are reasonable grounds to
believe that the accused shall be
found guilty of the charges
brought against him; or
(c) the accused is a woman, child or
physically disabled person and
the court is satisfied that justice
may not be hindered by reason
of releasing him on bail.”
From the above provisions of section 13, it appears that

the Court (Court of Special Judge) can entertain and dispose of
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an application for bail of an accused involved in a case under the
Act of 2012 after taking cognizance of the offence. As a matter
of fact, the authority of the Special Judge to deal with an
application for bail of the accused thereunder after taking
cognizance of the offence is not disputed by any party. The
dispute revolves around as to whether the Metropolitan or
Judicial Magistracy has the legal authority to consider an
application for bail filed by an accused in a case under the Act of
2012 at the pre-trial stage under section 497 of the Code of
Criminal Procedure necessarily negating the authority of the
Special Judge to deal therewith at that stage (pre-trial stage). It is
undisputed that there are divergence of views of different
Division Benches of the High Court Division on this point.
Section 2(h) of the Act of 2012 provides that “Court”
means the Court of a Special Judge. Needless to say, money
laundering shall be deemed to be an offence for the purposes of
the Act of 2012 as per section 4(1). The provisions of section
4(2), (3) and (4) have provided for punishment of the offence of
money laundering in varying degrees. Anyway, money

laundering 1is not punishable either with death or with
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imprisonment for life under the Act of 2012. According to
section 11 of the aforesaid Act, all offences under the Act shall
be cognizable, non-compoundable and non-bailable.
In order to decide the point at issue, sections 1 and 5 of the
Code of Criminal Procedure, 1898 are reproduced below:
“l. (1) This Act may be called the Code
of Criminal Procedure, 1898; and it shall
come into force on the first day of July,
1898.
(2) It extends to the whole of Bangladesh;
but, in the absence of any specific
provision to the contrary, nothing herein
contained shall affect any special law now
in force, or any special jurisdiction or
power conferred, or any special form of
procedure prescribed, by any other law

for the time being in force.

5. (1) All offences under the Penal Code

shall be investigated, inquired into, tried,



21

and otherwise dealt with according to the
provisions hereinafter contained.

(2) All offences under any other law shall
be investigated, inquired into, tried, and
otherwise dealt with according to the
same provisions, but subject to any
enactment for the time being in force
regulating the manner or place of
investigating, inquiring into, trying or
otherwise dealing with such offences.”

In this connection, the decision in the case of Hayder
Meah...Vs...Authority appointed under section 15(1) of the
Payment of Wages Act, 1936 and Chairman, 1% Labour Court,
Dhaka and others, 22 BLD (HCD) (Full Bench) 244 may be
called in aid. Paragraphs 15 and 16 of the decision are material
for our discussion which are as follows:

“15. The provisions of the Code are
nothing but intended to secure the proper
administration of justice and they are

made to secure and be subordinate to that
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purpose, which are not meant to hamper
the administration of justice. This Code
provides the procedure to be followed in
every investigation, inquiry, trial for
every offence whether under the Penal
Code or under any other law. The
expression “specific provision to the
contrary” used in sub-section (2) of
section 1 means when a special procedure
has been laid down on a particular law,
then the general provision of the Code can
not be applied. A special law is a law
applicable to a particular subject which is
different from the general law prescribed
therein. The mere existence of a special
law, therefore, does not exclude the
operation of the Code unless the special
law expressly or impliedly provides in
that behalf. Where, however, there is a

special enactment on a specific subject,
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the said law must be taken to govern the
subject and not the Code, in the absence
of a provision to the contrary. Absence of
any provision as to procedure on a
particular matter does not mean that the
Court has no power in regard thereto and
the Court may act on the principle that
every procedure should be understood as
permissible till it is shown to be
prohibited by law.

16. ...The expression ‘“otherwise dealt
with” used in the sub-section can not be
taken to mean something distinct from the
process of investigation, though it has
been found convenient to give separate
labels wherever necessary to the different
facts. These two provisions show that
sub-section (2) of section 1 was not
enacted in derogation of sub-section (2)

of section 5 of the Code. It only relates to
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the extent of the application of the Code
in the matter of territorial jurisdiction and
by no means nullifies the effect of section
5(2). Where an enactment provides a
special procedure only for some matters,
its provision must apply in regard to those
matters and the provisions of the Code
will apply for the matters on which the
enactment is silent. ...”

The views expressed hereinabove in the case of Hayder
Meah...Vs...Authority appointed under section 15(1) of the
Payment of Wages Act, 1936 and Chairman, 1% Labour Court,
Dhaka and others reported in 22 BLD (HCD) (Full Bench) 244
have been subsequently quoted with approval by the Appellate
Division in the case of Durnity Daman
Commission...Vs...Abdullah-al-Mamun and another, 21 BLC
(AD) 162.

In the case of Sanjay Narhar Malshe...Vs...State of
Maharashtra, 2005 Cri. L. J. 2984, it has been held in paragraph

9:
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“9. ...Considering the same merely
because the offence under the said Act is
exclusively triable by the Special Court in
terms of the provision of Section 14 of the
said Act, it can not be said that the
Magistrate will have no power to grant
the bail. In our considered opinion,
therefore, taking into consideration all the
provisions of the said Act as well as the
provisions of the Code of Criminal
Procedure, it 1is apparent that the
Magistrate has power to grant the bail
even at the time of committal
proceedings, if the facts of the case do not
justify remanding of such person to the
custody. The exclusive jurisdiction of the
Special Court to try the offence that by
itself could not be the criterion to decide
about the absence of the powers of the

Magistrate to grant bail in case of



26

offences under the said Act. Unless the
special statute which gives exclusive
jurisdiction to the Special Court for the
trial of the offences thereunder makes a
specific provision like in the nature of
Section 36-A of the NDPS Act or on
similar lines, specifically excluding the
powers of the Magistrate to grant the bail
to the persons accused of commission of
such offences, there can not be any
restriction on the powers of the
Magistrate to grant the bail, merely
because the persons are accused of the
offences punishable under the said Act,
unless, of course, the offences are
punishable  with  death or life
imprisonment.”
In the decision in the case of Fajlur Rahman and
others...Vs...The State reported in 17 BLT (HCD) 192, it has

been held in paragraphs 4 and 5:
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“4. 1t is true that Nari-O-Shishu Nirjatan
Daman Ain, 2000 is a special law and
section 19(2)(3) thereof relates to the
power of granting bail by the Nari-O-
Shishu Nirjatan Daman Tribunal alone
but such power can only be exercised
when the Investigating Officer submits
police report in respect of any offence
under the said Ain, 2000 and the Tribunal
takes cognizance under section 19(1) read
with section 27 of the Ain, 2000. Prior to
the taking of cognizance by the Tribunal,
the F.I.R. case is treated as G. R. Case for
the simple reason that during
investigation, it can not be identified as
Nari-O-Shishu Nirjatan Daman case with
certainty. If the G. R. Case is ultimately
found to be one under any of the
provisions of the Penal Code or any other

law not triable by the Tribunal, then
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disposal of bail application of the accused
by the Nari-O-Shishu Nirjatan Daman
Tribunal becomes without jurisdiction.

5. Under section 61 of the Code of
Criminal Procedure, a person arrested
under such G. R. Case, irrespective of the
fact that allegation is made under the
offence of Nari-O-Shishu Nirjatan Daman
Ain, 2000, is to be produced before the
Magistrate within 24 hours and such
Magistrate i1s authorized either to allow
remand under section 167 of the Code of
Criminal Procedure, send him to jail
custody or grant him bail under section
497 thereof invoking general authority
given to him under the scheme of the
Code of Criminal Procedure. This is
because, during investigation such F.I.LR
case can not be treated as Nari-O-Shishu

Nirjatan Daman case which shall be
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treated as such only after taking
cognizance by the Tribunal. A criminal
proceeding under the Nari-O-Shishu
Nirjatan Daman Ain, 2000 commences
from the time when cognizance is taken
by the Tribunal. The Tribunal Judge does
not come in the seisin of the matter before
the stage of taking cognizance to exercise
power of granting bail under section 19(2)
and (3) of the Nari-O-Shishu Nirjatan
Daman Ain, 2000 for the reasons stated
above. During investigation of G. R.
Case, even if allegation is brought under
Nari-O-Shishu Nirjatan Daman Ain, 2000
on refusal of granting bail by the
Magistrate, the accused shall be entitled
to pray for bail by filing Misc. case under
section 498 of the Code of Criminal
Procedure before the Court of Session.

Such power of the Sessions Judge can not
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be exercised by the Nari-O-Shishu
Nirjatan Daman Tribunal in any way,
because section 498 of the Code of
Criminal  Procedure is neither a
procedural law for holding trial nor such
power of granting bail is available to the
Tribunal within the meaning of section 25
of the Ain, 2000. It may be noted here
that similarly, power of the Sessions
Judge under sections 435/439A of the
Code of Criminal Procedure can not be
exercised by the Tribunal within the
meaning of section 25 of the Ain, 2000.

So, we hold the view that there is no legal
bar to entertain a bail prayer and to make
disposal of the same by the Magistrate so
long as it remains a G. R. Case, and
before taking of cognizance by the
Tribunal as a Nari-O-Shishu Nirjatan

Daman Tribunal case, it has no
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jurisdiction to deal with bail matter in
such G. R. Case like the Magistrate or
Sessions Judge.”

In the case of Sabuj Ahmed (Md) @ Ahmed Shamim
Sabuj...Vs...The State reported in 23 BLC (HCD) 199, it has
been held in paragraph 28:

“28. We hold the view that only for mere
registration of an FIR alleging any
offence under a particular law which is
triable by any Tribunal before taking
cognizance of the case or when the case is
under investigation, such Tribunal can not
assume its jurisdiction to entertain the
prayer for bail. We further hold that
before submission of the police report and
before taking cognizance, such Tribunal
can not entertain any prayer for bail as
has been done in the instant case. Our
such view gets support from the decision

of this Court reported in 17 BLT 192.”
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In the decision in the case of Md. Abul Kalam...Vs...The
State reported in 15 BLD (HCD) 167, it has been held that when
an application for bail in a case involving offences under the
Special Powers Act is filed before the Sessions Judge before the
submission of charge-sheet, the learned Judge decides the bail
matter as the Sessions Judge and not as the Special Tribunal
Judge inasmuch as cognizance is yet to be taken under the
Special Powers Act. Consequently no appeal against the
rejection of the prayer for bail in such a case lies to the High
Court Division under section 30 of the Special Powers Act.
In the case of Md. Nurul Islam Babul...Vs...The State
reported in 24 BLD (HCD) 205, it has been held in paragraph 16:
“16. As regards the granting of bail in the
case under the said Ain, the Chief
Metropolitan =~ Magistrate = has  no
jurisdiction to entertain the prayer for
bail. Only the Nari-O-Shishu Nirjatan
Daman Tribunal can take cognizance of
the offence in accordance with the

provision of section 27 of the Nari-O-
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Shishu Nirjatan Daman Ain, 2000.
Therefore, we  direct the  Chief
Metropolitan Magistrate to send the case
record to the Tribunal within 7 days from
the date of receipt of this order, so that the
petitioner can appear before the Tribunal
and pray for bail, and the Tribunal having
regard to the allegations as made in the
F.I.R will consider the prayer for bail in
accordance with law.”
In the case of Shahjahan (Md) and others...Vs...The State,
19 BLC (HCD) 372, it has been held in paragraph 35:

“35. Therefore, the Court of Judicial
Magistrate being not empowered to take
cognizance of any offence under the Ain,
it has no jurisdiction of the Court of
original jurisdiction to do anything in
connection with any case under the Ain as
it does perform its functions in relation to

any or all of the situations or stages of the
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proceedings of a case under the Code
enumerated above.”

It may be noted that a case filed under the Act of 2012 is
initially registered as a Police Case as well as a G. R. Case and
the case is thereafter registered as a Special Case only after
taking cognizance of the offence on the basis of the police report
by the Senior Special Judge under section 4(2) of the Criminal
Law (Amendment) Act, 1958. Unless and until the stage of
taking cognizance comes, the Senior Special Judge or any
Special Judge is not in seisin of the case as a Special Case. So no
Special Judge can deal with any bail matter arising out of the G.
R. Case at the pre-trial stage unless there is any specific
provision to that effect in the Act of 2012. I do not find any such
provision therein.

The decisions reported in 24 BLD (HCD) 205 and 19 BLC
(HCD) 372, according to me, do not seem to be in conformity
with section 1(2) and section 5(2) of the Code of Criminal
Procedure. Furthermore, the decisions reported in 22 BLD
(HCD) (Full Bench) 244 and 21 BLC (AD) 162 as adverted to

above in conjunction with the decision of the Bombay High
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Court reported in 2005 Cri. L. J. 2984 (supra) go to support the
view that at the pre-trial stage, the Metropolitan or Judicial
Magistracy can entertain, deal with and dispose of an application
for bail of an accused in a case under the Act of 2012 in the
absence of any express or implied prohibition or restriction or
embargo to that effect in the special statute (Act of 2012). In
addition, the decisions reported in 17 BLT (HCD) 192, 23 BLC
(HCD) 199 and 15 BLD (HCD) 167 (supra) also lend support to
the above view. Considered from this standpoint, I find myself
unable to accept the ‘ratios’ enunciated in the decisions reported
in 24 BLD (HCD) 205 and 19 BLC (HCD) 372.

What I am driving at boils down to this: the Act of 2012
is, no doubt, a special statute. After taking cognizance of an
offence by the Senior Special Judge under section 4(2) of the
Criminal Law (Amendment) Act, 1958, he, or for that matter,
any Special Judge can entertain and dispose of any application
for bail made by an accused in accordance with the provisions of
section 13 of the Act of 2012; but prior to taking cognizance of
the offence, no Special Judge, as I understand, can entertain and

dispose of any application for bail made by any accused in a case
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under the Act of 2012. After lodgment of the FIR with the
concerned Police Station and at the pre-trial stage, the Judicial or
Metropolitan Magistracy is empowered to entertain, deal with
and dispose of any application for bail made by any accused in
any case under the Act of 2012 under section 497 of the Code of
Criminal Procedure. If the application for bail filed by the
accused is rejected under section 497 of the Code, in that event,
the accused may move the Sessions Judge concerned for bail
under section 498 of the Code. In this perspective, it is to be
borne in mind that while dealing with an application for bail
either by the Metropolitan or Judicial Magistracy or by the Court
of Session, the criteria and guidelines enshrined in section 497 of
the Code should be adhered to. Besides, as the offences
contemplated under the Act of 2012 are financial offences
adversely affecting the economy of the country, the Metropolitan
or Judicial Magistracy as well as the Sessions Judges should be
on their guard and cautious in dealing with applications for bail
made by the accused implicated in the cases under the Act of
2012. On top of that, in disposing of such applications for bail,

the aforementioned Magistracy and the Sessions Judges must
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afford the prosecution a sufficient opportunity of being heard and
exercise their discretion properly in granting or refusing bail to
the accused at the pre-trial stage.

Obviously I find substance in the submission of Mr. Md.
Arshadur Rouf that if the contention of Mr. Bashir Ahmed is
accepted to the effect that the Metropolitan or Judicial
Magistracy has no legal authority to grant bail to an accused in a
case under the Act of 2012 at the pre-trial stage, that will lead to
absurdity and preposterousness occasioning a chaotic situation in
the administration of criminal justice.

It has already been observed earlier that the Special Judge
can entertain and dispose of an application for bail filed by an
accused under section 13 of the Act of 2012 after taking
cognizance of any offence punishable thereunder. As per section
22 of the Act of 2012, notwithstanding anything contained in any
other law for the time being in force, any party aggrieved by any
order, judgment or sentence passed by a Court (Court of Special
Judge) under this Act may prefer an appeal before the High
Court Division within 30(thirty) days from the date of such

order, judgment or sentence. In that case, an application for bail
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under section 498 of the Code of Criminal Procedure before the
High Court Division is not maintainable.

The authorities cited by the learned Deputy Attorney-
General Mr. Bashir Ahmed, namely, State of Tamil
Nadu...Vs...V. Krishnaswami Naidu and another, (1979) 4 SCC
5; Gautam Kundu ...Vs...Directorate of Enforcement
(Prevention of Money-Laundering Act), Government of India
Through Manoj Kumar, Assistant Director, Eastern Region,
(2015) 16 SCC 1; Union of India...Vs... Hassan Ali Khan and
another, (2011) 10 SCC 235 and A. R. Antulay...Vs...Ramdas
Sriniwas Nayak and another, 1984 SCC (Cri) 277 are not on the
point we are dealing with. So those authorities are wide of the
mark.

The record shows that on the very date of arrest of the
accused-opposite-parties on 25.01.2018, they were granted bail
by the Metropolitan Magistrate, Court No. 25, Dhaka post-haste,
that is to say, within a period of three and a half hours, though
the prosecution made an application for remand of all the three
accused, namely, the accused-opposite-party no. 1 M. Wahidul

Haque, the accused-opposite-party no. 2 Abu Hena Mostafa
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Kamal and the co-accused Md. Saiful Haque. However,
evidently it transpires that the prosecution was not given
sufficient time for preparation in order to oppose the bail
application of the accused-opposite-parties. In spite of that, the
Metropolitan Magistrate heard both the prosecution and the
defence and passed the impugned order dated 25.01.2018 in a
great hurry. The relevant portion of the impugned order dated
25.01.2018 may be reproduced below:
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The Metropolitan Magistrate, it appears, admitted the
accused-opposite-parties to bail on the ground of sickness as
contemplated by the proviso to sub-section (1) of section 497 of
the Code of Criminal Procedure; but he committed an apparent
illegality in relying upon the defence plea while passing the
impugned order dated 25.01.2018. The defence plea is that the
prodigious amount of Tk. 165 crore was approved by the Board
Meeting Nos. 539 and 540 of AB Bank Limited and that being
so, there was no laundering of money to Dubai from Bangladesh
as claimed by the prosecution. This defence plea ought not to
have been gone into while considering the application for bail
filed by the accused-opposite-parties. In this regard, it must be

kept in mind that while dealing with an application for bail, the
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Magistrate or the Court concerned will consider the materials
furnished by the prosecution only and by considering those
materials furnished by the prosecution, the Magistrate or the
Court at his or its discretion may grant or refuse bail to the
accused. At this juncture, 1 feel tempted to reiterate that it is a
settled proposition of law that the defence plea can only be raised
and gone into at the time of trial of the case. This is essentially a
matter of evidence and trial. Before conclusion of the trial of the
case, the veracity of the defence plea can not be ascertained. At
the pre-trial stage, the defence plea can not be taken into account
at any rate. But if a Judge or a Metropolitan/Judicial Magistrate
does so, that will amount to begging the question. So this
exercise is deprecated. The Metropolitan Magistrate, Court No.
25, Dhaka should have been aware of this legal position.

Be that as it may, since the release of the accused-
opposite-parties on bail, almost one year has already elapsed.
Over and above, all the co-accused have been admittedly
enjoying the privilege of bail. The investigation of the case is still
in progress and it is uncertain as to when the investigation will be

completed. What is of paramount importance in this respect is
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that after the release of the accused-opposite-parties on bail, no
allegation has been levelled against them for tampering with
evidence or hindering the investigation of the case or misuse of
the privilege of bail. So these factors can not be brushed aside at
all. Given the panorama, in spite of the infirmity in the impugned
order dated 25.01.2018 as pointed out above, I am inclined to
maintain the impugned order of bail.

If the Judicial or Metropolitan Magistracy, for the sake of
argument, is found to be lacking in authority and power to
entertain and dispose of an application for bail of an accused in a
case under the Act of 2012 at the pre-trial stage, then how can
the Magistracy pass an order for police remand of an accused
under section 167 of the Code of Criminal Procedure at that
stage? Both Mr. Bashir Ahmed and Mr. Md. Khurshid Alam
Khan have signally failed to answer this question. It seems that
Mr. Md. Arshadur Rouf has emphatically and rightly brought
this question to our notice.

Anyway, in view of sub-section (2) of section 1 and sub-
section (2) of section 5 of the Code of Criminal Procedure, the

procedure spelt out in the Code will be applicable to the matters
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which are not specifically covered by the special law, that is to
say, in this case, the Act of 2012. As there is no express or
implied provision within the four corners of the Act of 2012
debarring or prohibiting the Metropolitan or Judicial Magistracy
from entertaining and dealing with any application for bail or
remand at the pre-trial stage, the Magistracy is well-authorized to
entertain and deal therewith in accordance with the above-
mentioned provisions of the Code.

To sum up, at the pre-trial stage, that is to say, from the
date of lodgment of the FIR with the concerned Police Station till
taking cognizance of the offence by the Senior Special Judge
under section 4(2) of the Criminal Law (Amendment) Act, 1958,
the Judicial or Metropolitan Magistracy is empowered to
entertain, deal with and dispose of any application for bail of an
accused in a case under the Act of 2012 under section 497 of the
Code of Criminal Procedure. Similarly at the pre-trial stage, in
the absence of any express or implied prohibition in any other
special law, the Metropolitan or Judicial Magistracy may
entertain, deal with and dispose of any application for bail of an

accused under section 497 of the Code. In case of rejection of his
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application for bail, he may move the Court of Session by filing
a Criminal Miscellaneous Case under section 498 and thereafter
in case of failure before the Court of Session, he can move the
High Court Division under the self-same section 498 of the
aforesaild Code for bail. In this connection, it is to be
remembered that the powers of granting bail of the Court of
Session and the High Court Division under section 498 of the
Code are concurrent.

Again after taking cognizance of any offence punishable
under the Act of 2012, if an accused files an application for bail,
then the Senior Special Judge/Special Judge concerned will hear
and dispose of the same in accordance with the provisions of
section 13 of the Act of 2012. In case of refusal of bail by the
Senior Special Judge or the Special Judge, as the case may be,
the accused may prefer an appeal thereagainst before the High
Court Division under section 22 of the Act of 2012.

Before I part with the case, I would like to mention that
there was a direction at the time of issuance of this Suo Motu
Rule upon the opposite-party no. 3 (ACC) to take necessary steps

so that the opposite-party no. 1 M. Wahidul Haque and the
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opposite-party no. 2 Abu Hena Mostafa Kamal can not leave the
jurisdiction of this Court and go abroad. This direction stands
affirmed and they can only leave the jurisdiction of this Court
and go abroad with the express permission of the Court wherein
the case is pending.

From the foregoing discussions and in the facts and
circumstances of the case, the Criminal Revision (Suo Motu
Rule) is disposed of with the findings and observations made in
the body of this judgment.

Let the lower Court record along with a copy of this

judgment be sent down at once.

M. ENAYETUR RAHIM, J:

I agree.
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“The guiding ideals in every walk of our life.
It is against this background, the
Bangabandhu added, complete independence,
of judiciary did not carry a constructive
meaning. The judiciary has also to play it role
in such a manner that its actions did not
contribute to chaos and disorder in country.
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The Prime Minister said we all want Rule of
Law’ but it proper working and establishment
would depend on how we execute it; The
Constitution should be given a fair trial and
the judiciary has been empowered to interpret
laws, he added.

He said the Supreme Court has an important
responsibility in the execution of the pour
state principles we do not want to interfere in
your functioning but we hope you would he
guided by the conditions and salutation in the
country.

The prime Minister retired to in a suggestion
made by the Chief Justice of Supreme Court
Mr. Justice A. M. Sayem in his address of
welcome and said it would virtually amount to
wastage of time a Commission was appointed
to find Bengali worlds for legal English
terms.

He said we are all trying to conduct official
business in Bengali and the same way the
court should also make efforts. The difficulties
in the way are not expected in view of the
hangover of British legacy, but was should
continue to make efforts without delay.

The Prime Minister assured the Supreme
Court that the government world extend every
possible assistance to help them work in the
mother tongue. He also held out the
assurance that the courts could be given as
many, Bengali typewriters as possible.

The Prime Minister said people expect just
from the judiciary and the proper functioning
of the there3 organs of the states in
interlinked and interdependent. Hence co-
operation between them is essential rather
than  their  working in  water-tight
compartments.”
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‘1 have travelled across the length and

breadth of India and I have Not seen one
person who is a beggar, who is a thief such
wealth I have seen in this country, such high
moral values, people of such caliber, that I do
not think we would ever conquer this country,
unless we break the very backbone of this

nation, which is her spiritual and cultural
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heritage and therefore, I propose that we
replace her old and ancient education system,
her culture, for if the Indians think that all
that is foreign and English is good and
greater than their own, they will lose their
selfesteem, their native culture and they will
become what we want them, a truly
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Part-ll
Investigation and others
6. According to the provision of section 9 of the Act,
Anti Corruption Commission (ACC) has the authority
to delegate the investigation power to another
investigation authority. Delegation of investigation
authority shall be as follows:

(a) while conducting initial analysis or inquiry,
ACC shall ascertain whether any freezing or
suspension order needed or if an existing freeze or
suspension order shall have to be extended and
indentify the predicate offence related with the
money laundering case;

(b) ACC shall request BFIU through Form-1
annexed in the schedule of the rules for suspension
of transaction or freezing of accounts related with
the case, maintained with the reporting
organization, within 15 days of receiving the case
from BFIU or at least 7 (seven) days before the
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expiration of existing freeze or suspension order
issued by BFIU.

(c) money laundering cases shall be
investigated according to predicate offence, i.e. the
law _enforcement authority that is authorized for
investigation the specific predicate offence shall also
investigate the related money laundering case;

(d) in the case of those predicate offences
investigated by Bangladesh Police according to the
provisions of existing laws, the related money
laundering case shall be investigated by the Criminal
Investigation Department (CID) of Bangladesh Police;

(e) a law enforcement authority may conduct
a parallel investigation of a predicate offence and
the related money laundering case;

(f) considering the types of predicate offence
the ACC shall authorize the investigating officer of
ACC or another law enforcement authority to
investigate the related money laundering case;

(g) while authorizing the investigation
responsibility to another investigating authority ACC
shall also approve the authority for submission of
the investigation report before the court for
cognizance;

(h) the authorized investigation
authority shall follow its own procedures for
investigating and as the case may be, to file

the case before court;

(i) the authorized investigation authority, if it is other
than ACC, shall also submit the report to the ACC, for
information, before filing the case in the court;

(j) the court shall not take the money laundering
case in its cognizance without the authorization and
approval letter from ACC and the approval letter of
the investigation authority if it is placed by other
than ACC; and

(k) investigating authority shall maintain up-to-date
information with its Primary Contact Point about
the status of money laundering and terrorist
financing cases; and provide periodic feedback to
the BFIU if the case is related with BFIU.
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e Toie we |

qt=ta Criminal Law (Amendment) Act, 1958 (Act No. XL

of 1958 @3 4=l © @3 {4« gfeq=eaiay Tt Fawols

“3. Appointment of Special Judges-

(1) The [Government] shall, by notification in the
official Gazette, appoint as many Special Judges
as may be-necessary to try and punish offences
specified in the schedule.

(2) No person shall be appointed a Special Judge
unless he is or has been a Sessions Judge or an
Additional Sessions Judge or an Assistant
Sessions Judge.

Criminal Law (Amendment) Act. 1958 937 “Schedule”

Il

“(a) Offences punishable under 71 737 S 2,
R008;
(aa) Offences punishable under i eTeIf7; HfecFY @2,
003,
(a) Offences punishable under the Prevention of
Corruption Act, 1947,
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(b) Offences punishable under sections 161-169,
217,218,408 and 4774 of the Penal Code, 1860,

(c) Abetment described in section 109 including
other abetments, conspiracies described in 120B,
and attempts described in section 511, of the
Penal Code, 1860 related to or connected with

the offences mentioned in clause (a) to (c)
above.”
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Law (Amendment) Act, 1958 (Act No. XL of 1958) 45 17 © 432
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1T G [VCVPO T Gy TP ] AR/
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mRreane enser NPl qmaee o) Criminal Law (Amendment)
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TPwN B PR e Hfew@ry wiga, 032 97 [Ryice
Criminal Law (Amendment) Act, 1958 97 4171 9(3) 97 R¥73ce
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