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At the instance of the present plaintiff-appellant-petitioner, Md. 

Ayub Ali, this Rule has been issued calling upon the opposite-parties to 

show cause as to why the judgment and decree dated 25.03.2008 of the 

learned District Judge, Chuadanga in Title Appeal No.89 of 2007 affirming 

that dated 12.08.2007 of the learned Senior Assistant Judge, Alam Danga, 

Chuadanga in Title Suit No.80 of 2001 should not be set aside.  

The relevant facts for disposal of the Rule, inter alia, are that the 

present petitioner as the plaintiff filed the Title Suit No.80 of 2001 in the 

Court of the learned Senior Assistant Judge, Alam Danga, Chuadanga for 

specific performance of contract. The plaint contains that while the 
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predecessors of the present opposite-party No.1 Asgor Ali had been 

owning and possessing the land measuring 0.079 acres mentioned in the 

schedule of the plaint appertaining to Mouza No.65, Uttar Laxmipur, 

Mouza No.68 Haradhi and Mouza No.30 Char Boalia under Police Station 

Alam Danga, Chuadanga had executed a contract for sale of the said land 

for a consideration of Tk.95,757/-. The said deed by way of a bainapatro 

was executed on 02.07.2000 after receiving Tk.90,000/- in front of the 

witnesses on condition to register a sale deed in favour of the plaintiff 

within 20.09.2000 after receiving the remaining of Tk.5,757/-. The 

possession of the suit land was handed over to him and he has been 

cultivating crops upon the land. Despite several requests and by personally 

and through Lawyer, the defendant denied to register any sale deed.  

The suit has been contested by the legal heirs of the defendant No.1 

as the defendant died thus substituted their names as the defendant 

Nos.1(ka) to 1(ja), by filing two separate written statements denying the 

statements made in the plaint. The defendants also contended that their 

predecessor Md. Asgor Ali was living in the village of Solotaka, but he 

returned in Keshobpur and before his death he used to possess the suit land 

by cultivation through his nephew, Sona and Jadu, who were the sons of 

the defendants’ brother. The said Sona and Jadu used to perform their 

duties as the Borgadar of the defendants. The present plaintiff-petitioner 

wanted to cultivate the land for more time which the original defendant 
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refused; therefore, being angry the present plaintiff-petitioner prepared a 

false and fabricated bainapatra. After the death of the said Asgor Ali his 

legal heirs as the defendant Nos.1‘ka’ to 1‘ja’ have been possessing the suit 

land. 

After considering the evidence the learned trial Court dismissed the 

suit. Being aggrieved the present defendant-petitioner as the appellant 

preferred the Title Appeal No.89 of 2007 which was disallowed by the 

appellate Court below. This revisional application has been filed under 

section 115(1) of the Code of Civil Procedure challenging the legality of 

the impugned judgment passed by the learned appellate Court below and 

the Rule was issued thereupon.  

Mr. Shasti Sarker, the learned Advocate appearing with Mr. Asutosh 

Kumar Sana, the learned Advocate for the petitioner submits that both the 

Courts below committed an error of law in not considering that P.W.2 

Sunnat Ali is a deed writer and he wrote the bainanama on 02.07.2000 and 

on his presence plaintiff paid the consideration money of Tk.90,000/- 

(ninety thousand) taka and after receiving the same the defendant Asgor 

Ali put his thumb impression on the disputed bainanama and this witness 

proved the plaintiff case.  

The learned Advocate also submits that the present plaintiff-

petitioner adduced the documentary evidence as to the contract or 

bainapatra dated 02.07.2000 (exhibit-3) in order to prove the case of the 
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plaintiff’s under section 92 of the evidence Act, and such document is 

sufficient to prove its case, but the learned Courts below committed 

illegality by passing the concurrent judgment and decree, therefore, the 

Rule should be made absolute.  

This Rule has been opposed by the present opposite-parties.  

Mr. Nekhil Kumar Biswas, the learned Advocate appearing for the 

opposite-parties submits that the present plaintiff-petitioner filed the suit 

with some forged and fabricated documents in order to get a decree for 

specific performance of contract, but the learned trial Court as well as the 

appellate Court below after considering the evidence found against the 

present plaintiff-petitioner concurrently, but the present petitioner obtained 

the Rule by misleading the Court by some false documents, as such, the 

Rule is liable to be discharged.  

The learned Advocate also submits that there is no contract by and 

between the present petitioner and the predecessors of the opposite-parties 

and this arguments have been substantiated by the deposition of the 

defence witnesses as to the false suit of the contract and the present 

defendant-opposite-parties could successfully prove that the purported 

stamp upon which a document was written has no validity in the eye of 

law, moreover, the present opposite-parties are in absolute possession of 

the suit land, as such, no interference from this Court is called for.  
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Considering the above submissions made by the learned Advocates 

appearing for the respective parties and also considering the revisional 

application filed under section 115(1) of the Code of Civil Procedure along 

with annexures therein, in particular, the impugned judgment passed by the 

learned appellate Court below, it appears to me that the present petitioner 

as the plaintiff filed a title suit for specific performance of contract on the 

basis of a fact that the predecessor of the present defendant-opposite-parties 

Asgor Ali wanted to sale land measuring .079 acres to the plaintiff. 

Accordingly, a bainapatra was prepared on 02.07.2000 by fixing a 

Tk.95,757/- as consideration money.  

In view of the given above situation, the vital matters to be decided 

by this Court are that whether the bainapatra can be considered as a valid 

agreement by and between the parties. I did not have the opportunity to 

examine the said bainapatra dated 02.07.2000 as the lower court record was 

not called for, however, I have examined the judgment and decree passed 

by the learned Courts below which are sufficient to consider the factual and 

legal aspects of this case, I have particularly considered the deposition 

made by the P.Ws and D.Ws in support of their respective cases. I have 

noticed that the P.Ws have supported the case of the plaintiff but in cross-

examination the P.Ws were confused about the suit land, whereas, the 

defence witness Nos.1-3 could consistently support the case of the 

defendants by describing the false suit as to any contract between the 



Page # 6 
 

parties. P.W.2 Anwar Hossain has been a borgachasi under the defendant 

and the D.W.3 Sanaullah has consistently made statement that the baina 

was a false and fabricated document. I have also considered the witness of 

the P.W.1 who in cross could not describe the legality of the stamps upon 

which the contract was purportedly executed. It appears to me that the 

stamp was once purchased in the name of Ansar, but latter on the name was 

crossed out and by replacing in the name of Asgor Ali and this change has 

been made by the present plaintiff-petitioner. The name of the vendor of 

the stamp does not contains in the said stamp, therefore, a baina is not a 

valid agreement and it has been created by the present plaintiff-petitioner in 

order to get some undue advantage and benefit which a Court of law should 

not allow.  

Regarding the consideration money of total Tk.95757/-. In this 

regard the principal of consideration requires passing of consideration 

money from the vendor to vendee. I have carefully examined the deposition 

of the witnesses of the respective parties and also findings of the learned 

Courts below. It appears to me that the plaintiff failed to prove that any 

consideration was passed from the plaintiff to the defendant as the original 

defendant Asgor Ali denied receiving any consideration money during his 

life time from the present plaintiff. In this regard the plaintiff has utterly 

failed to substantiate the case that the consideration money had passed 

from the plaintiff to the defendant. Moreover, the claiming of the plaintiff 
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to collect Tk.90,000/- by selling tobaco tobaco for seven times for 

collecting Tk.90,000/- which has not believed by the Courts below. In this 

regard, I am of the opinion that the story made out by the plaintiff has not 

been substantiated because the plaintiff-petitioner could have made 

payment of entire Tk.95,757/- in order to get a registered deed instead of 

entering into a bainanama by paying maximum Tk. 90,000/- for purchased 

of the said land measuring 0.079 acre.  

I have considered the submissions made by the learned Advocates 

for both the parties, that as par the provision of section 92 of the Evidence 

Act, documentary evidence is superior to oral evidence. I have no doubt 

that a documentary evidence is superior to oral document but in the instant 

case the document in the form of bainapatra dated 02.07.2000 cannot be 

considered as a valid document in order to create any right in favour of the 

present petitioner. Moreover, the any agreement must have a consideration 

money. I am of the view that the plaintiff failed to prove that the 

consideration money has passed from the plaintiff to the defendants, 

therefore, no contractual binding between the parties, as such, the question 

of performance does not arise. 

I am now inclined to consider the judgment passed by the learned 

Court below. The learned trial Court dismissed the suit filed by the present 

petitioner on the basis of the following findings :- 
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“Ef­l¡J² p¡rÉ ¢h­nÀoZ Ll­m ®cM¡ k¡u ®k, h¡c£ h¡ue¡fœ 

Ae¤p¡­l V¡L¡-fup¡ ®me­ce, e¡¢mn£ S¢jl cMm CaÉ¡¢c ¢hou…­m¡ 

¢hnÄ¡p­k¡NÉ J pqja­f¡oZL¡l£ pq­cl j¡dÉ­j fËj¡e Ll­a hÉbÑ 

q­u­Re, fr¡¿¹­l h¡c£J ¢hh¡c£­cl ¢eLV BaÈ£u Hhw h¡c£l fË¢a 

®~hl£ju Hje p¡r£l¡ ¢hh¡c£l Ae¤L¨­m p¡r£ fËc¡e L­l­Rez  

HR¡s¡ ®j¡V S¢jl c¡j 95757/- V¡L¡l j­dÉ j¡œ 5757/- 

V¡L¡l SeÉ p¡­b p¡­b S¢j ®l¢S¢ØVÊ e¡ L­l ®eu¡l OVe¡¢V ü¡i¡¢hL euz 

hu h¡ah ®hn£ V¡L¡ ®j¡V L­l p¡j¡eÉ V¡L¡ j¡œ c¤ j¡­pl SeÉ h¡L£ ®l­M 

h¡ue¡ pÇf¡¢ca J h¡Ù¹h¡¢ua euz Ef­l¡J² p¡r£J h¡Ù¹h AhØq¡ ¢h­hQe¡ 

L­l h¡c£l h¡ue¡ Ll¡l c¡h£ ¢hnÄ¡p­k¡NÉ e¡ qJu¡l ¢hQ¡kÑÉ ¢houJ h¡c£l 

fË¢aL¨­m ¢eÖf¢J Ll¡ q­m¡xz”  

 

The learned appellate court below concurrently found that: 

“Hja¡hÙÛ¡u, Ef­ll p¡rÉ fÐj¡Z¡¢cl fkÑ¡­m¡Qe¡ qC­a HC ¢pÜ¡­¿¹ 

Efe£a qJu¡ k¡u ®k, ¢h‘ ¢e¢eul pqL¡l£ SS Eiu f­rl p¡rÉ-fÐj¡Z 

¢hQ¡l-¢h­nÔoZ L¢lu¡ h¡c£ h¡ue¡ fœ Ae¤p¡­l V¡L¡ ®me­ce J e¡¢mn£ 

S¢jl cMm CaÉ¡¢c ¢ho­u ¢hnÄ¡p­k¡NÉ p¡rÉ-fÊj¡Z à¡l¡ fÐj¡Z L¢l­a hÉbÑ 

qCu¡­R j­jÑ ®k ¢pÜ¡¿¹ NËq­e l¡­ul B­m¡Qe¡u mJu¡ 1, 3 J 4  ew 

¢hQ¡kÑ ¢hou…¢m h¡c£ f­rl fÐ¢aL§­m ¢eØf¢š L¢lu¡ p¢WL L¢lu¡­Rez 

HCl©f AhÙÛ¡u Bf£mL¡l£ fr qC­a p¡rÉ BC­el 67/68 d¡l¡ 

Ae¤p¡­l h¡c£l c¡h£L«a h¡ue¡ e¡j¡ kb¡kbi¡­h fÐj¢ea qCu¡­R Hhw Eš² 

BC­el 102 d¡l¡ j­a øÉ¡Çf pÇf¢LÑa Bf¢š E›¡f­el ¢hou¢V fÐj¡­el 

c¡¢uaÅ ¢hh¡c£ f­rl ¢Rm j­jÑ c¡h£ E›¡fe L¢l­mJ a¡q¡ Ef­l¡š² p¡rÉ 

fÐj¡Z¡¢cl B­m¡­L fÐ¢a¢ùa qu e¡Cz” 

 

 After examining the above concurrent findings of the Courts below 

and also examining the revisional application, I am satisfied that the 

learned appellate Court did not commit any illegality by disallowing the 

appeal and thereby affirming the judgment of the trial Court. I am, 
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therefore, not inclined to interfere upon the judgment and decree passed by 

the learned appellate Court below.  

Accordingly, I do not find merit in this Rule.  

In the result, the Rule is discharged.  

The office is directed to communicate this judgment and order to the 

concerned Court at once. 


