IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(CIVIL REVISIONAL JURISDICTION)

CIVIL REVISION NO. 3668 OF 2005

In the matter of:
An application under Section 115(1) of the Code of

Civil Procedure, 1908.
AND

In the matter of:

Sonali Bank Head Office, Motijheel C/A, Dhaka

represented by Assistant General Manager, Sonali Bank
Corporate Branch, Bogra Road, Barisal City
Corporation Barisal.
.... Petitioner
-Versus-
Farooque Hosain, son of late Habibur Rahman of village
Ruiya, Police Station- Kotwali, District- Barisal.
....Opposite-parties

No one appears
... For the petitioner

Heard and Judgment on 29.07.2024.

Present:

Mr. Justice Md. Mozibur Rahman Miah
And
Mr. Justice Md. Bashir Ullah

Md. Mozibur Rahman Miah, J:

At the instance of the defendant no. 1 in Title Suit No. 74 of 2004

and that of the opposite-party no. 1 in Miscellaneous Case No. 06 of 2005



so filed under section 24 of the Code of Civil Procedure, this rule was
issued calling upon the opposite-party no. 1 to show cause as to why the
order no. 6 dated 25.05.2005 passed by the learned District Judge, Barisal
in the said Miscellaneous Case transferring Title Suit No. 74 of 2004
pending in the court of Senior Assistant judge, Barisal Sadar, Barisal to
the Joint District Judge, 1* Court, Barisal for hearing the two suits
simultaneously should not be set aside and/or such other or further order
or orders be passed as to this court may seem fit and proper.
At the time of issuance of the rule, all further proceeding of Title
Suit No. 37 of 2005 was stayed till disposal of the rule.
The short facts leading to issuance of the instant rule are:
The present petitioner initially filed a suit being Artha Rin Suit No.
53 of 2004 before the court of Joint District Judge, 1% court, Barisal
against one, M/s Ruiya Textile Mills (Pvt.) Limited and 12 others for
recovery of defaulted loan amounting to taka 5,13,66,236/17 seeking
following prayers:
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In the said suit, the predecessor of the opposite-party no. 1, Md.
Habibur Rahman was made as defendant no. 5 in the said Artha Rin Suit.
Thereafter, the opposite-party no. 1, Farooque Hosain as plaintiff filed a
suit being Title Suit No. 74 of 2004 against the present petitioner for
permanent injunction seeking following reliefs:
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After filing of the suit, the opposite-party no. 1, Farooque Hosain
filed an application under section 24 of the Code of Civil Procedure
praying for analogous or simultaneous hearing of Artha Rin Suit No. 53
of 2004 with Title Suit No. 74 of 2004 stating inter alia that, the
defendant no. 5 of the suit has been impleaded in the capacity of guarantor

of loan taken by the defendant no. 1 in Artha Rin Suit No. 53 of 2004

1
belonged to 315 decimals of land. Subsequently, that very Habibur

Rahman for want of money offered to sale the said land in favour of the
plaintiff of Title Suit No. 74 of 2004 namely, Farooque Hosain and
accordingly on 02.10.1993 an agreement for sale (bainapatra) was
executed by receiving taka 55,000/- but during his lifetime Habibur
Rahman could not register sale deed in favour of the plaintiff, (Title Suit
No. 74 of 2004), Farooque Hosain and ultimately on 06.04.1994, he died.

After the demise of Habibur Rahman, his heirs by three registered sale
1
deeds dated 10.03.1997, 12.03.1997 and 03.06.1997 transferred 382

decimals of land in his favour and thereby the plaintiff acquired title and
possession thereof. Subsequently, the plaintiff came to learn that the said
land was mortgaged by the defendant no. 1 of Artha Rin Suit No. 53 of
2004 in favour of the plaintiff of that Artha Rin Suit by registered deed of
mortgage dated 06.10.1994. Thereafter, the plaintiff came to learn that,

the plaintiff of Artha Rin Suit, Sonali Bank was going to sale the said land



by publishing auction notice in the daily newspaper ‘Ajker Barta’ dated
08.10.2004 when he asked the said bank not to sell the said property and
to redeem the same in his favour and since the plaintiff-bank of Artha Rin
Suit No. 53 of 2004 did not pay heed to the said request, the plaintiff then
compelled to file Title Suit No. 74 of 2004.

It has further been stated in that application for analogous or
simultaneous hearing that, to avoid multiplicity of suit as well as to pass
any conflicting decision out of the two suits, both the suits are required to
be heard and disposed of before the learned Joint District Judge, 1* Court,
Barisal where the Artha Rin Suit No. 53 of 2004 was pending. However,
the said application gave rise to Miscellaneous Case No. 06 of 2005.

Against that application, Sonali Bank as opposite-party filed a
written objection denying all the material averments so made in the
application. The learned Judge ultimately took up the said application for
hearing on 25.05.2005 and allowed the same holding that, though under
the provision of section 18(3) of the Artha Rin Adalat Ain, 2003, there
has been clear bar for analogous hearing but there has been no prohibition
to hear both the suits simultaneously and accordingly, the learned District
Judge transferred Title Suit No. 74 of 2004 to the learned Joint District
Judge, 1* Court, Barisal where Artha Rin Suit No. 53 of 2004 was
pending for simultaneous hearing when it was registered as Title Suit No.
37 of 2005.

It is at that stage, the plaintiff of Artha Rin Suit No. 53 of 2004 and

that of defendant no. 1 of Title Suit No. 74 of 2004 as petitioner came



before this court and obtained instant rule and order of stay as has been
stated hereinabove.

It 1s worthwhile to mention here that, this matter has been referred
by an office order of the Hon’ble Chief Justice of Bangladesh to dispose
of the same finding it a long pending case and that matter has been
appearing in the list on several occasions with the name of the learned
counsel for the petitioner but none appeared to press the rule.

Be that as it may, we have perused the revisional application and all
the documents appended therewith including the impugned judgment and
order and the relevant provision of Artha Rin Adalat Ain, 2003 in
particular, section 18(3) thereof.

On going through the impugned order, we find that, though the
learned District Judge found clear prohibition in hearing any matter
analogously with any Artha Rin Suit but the learned District Judge found
that there has been no binding to hear any suit simultaneously with Artha
Rin Suit but in section 18(3) of the Ain, there has been clear bar even to
hear any matter with Artha Rin Suit simultaneously but that very statutory
provision so provided in section 18(3) of the Ain has clearly been
sidetracked by the learned District Judge. Since section 18(3) of the Ain
clearly put a legal bar either to hear any matter analogously or
simultaneously with any Artha Rin Suit so we are of the view that, the
impugned order runs counter to the express provision of law resulting in,
the impugned order cannot sustain at all.

In the result, the rule is made absolute however without any order

as to cost.



The impugned judgment and order dated 25.05.2005 passed by the
learned District Judge, Barisal in Miscellaneous Case No. 06 of 2005 is
thus set aside.

However, the learned Joint District Judge, 1* Court, Barisal is
hereby directed to dispose of the Artha Rin Suit No. 53 of 2004 vis-a-vis
the learned Senior Assistant Judge, Barisal Sadar, Barisal directed to
dispose of Tile Suit No. 74 of 2004 independently as expeditiously as
possible preferably within a period of 6(six) months from the date of
receipt of the copy of the order.

The order of stay granted at the time of issuance of the rule stands
recalled and vacated.

Let a copy of the judgment be communicated to the court

concerned forthwith.

Md. Bashir Ullah, J:

I agree.

Abdul Kuddus/B.O



