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Naima Haider, J:

In this application under Article 102 of the Constitution of the People’s
Republic of Bangladesh, a Rule Nisi was issued calling upon the respondents
to show cause as to why they should not be directed to grant the Grade-X Scale
to the petitioners and to notify their names in the official gazette as Class-1I
(Gazetted Officer) Head Teacher of the Government Primary School with

effect from 09.03.2014 and why a declaration shall not be made that the Pay



Order of 2015 so far as relates to exclusion of the previous benefits of
selection grade and time scale on completion of 4,8 and 12 years service
respectively shall not be declared ultra vires the Constitution also not
applicable to the petitioners and/ or pass such other or further order or orders as
to this Court may seem fit and proper.

The facts necessary for disposal of the Rule, in brief are:

The petitioners had joined on different dates in the Class-Il post of
Grade —XI & Grade-XIl as Head Teacher of Government Primary School
under the Ministry of Primary and Mass Education after being selected through
the rigorous selection process taken by the Bangladesh Public Service
Commission (PSC).

Since their joining in the novel profession of teaching as Head Teacher
of the government primary school they have been working with their outmost
passion as Nation Builder with the highest level of professionalism. The post
of Head Teacher had been upgraded to a Class- Il post from Class — Il vide
gazette notification dated 09.03.2014.

By the memo dated 20.04.2017, Class-1l1l1 and IV employees of the
government enjoy the salary scale in Grade XI and XII respectively therefore
though by the gazette notification service of the petitioners have been upgraded
in Class-11 but their salary was fixed to Grade-XI (Trained) and Grade —XI|
(Non-Trained) whic was one Grade lower than the other similarly situated
officers.

The respondents are legally obligated to treat the petitioners at par with
the other similarly situated Class-11 officers who have been upgraded to Class-
[I. The Assistant Teachers of Secondary High School under the Ministry of

Education and Senor Staff Nurses under the Ministry of Health and Family



Welfare have been enjoying Grade-X Scale under the pay Scale 2009 which
was guaranteed to them vide gazette notification No. 37.00.0000.071.04.004.03
(Part)-530  dated 15.05.2012 and  gazette  notification No.
35.159.015.45.45.03.324.2010-22 dated 16.01.2012 respectively but the
petitioners are being denied the same for the malfide reasons.

On 25.05.2015, the respondents had positively admitted that the
petitioners should be treated as Class-Il gazetted officer being at par with the
similarly situated Class-11 officers and their names also be published in the
official gazette in the same manner but the word gazetted was missed
erroneously and imprecisely which has been creating serious difficulties as to
their status in service with the other similarly situated officers of Class-II.

Before the 1% July 2015, the petitioners had the scope of getting 1%
Selection grade and on completion of 4 years service the 1% and 2" Time scale
on completion of 8 and 12 years service respectively and vide Pay Order of
2015 the benefit of selection grade and time scale were excluded and it was
prescribed that on completion of 10 years of service they will get 1(one)
higher scale and on completion of 15 years another higher scale thus had the
previous provision of time scale and selection grade were not excluded, in the
meantime many of the petitioners would have reached in Grade-X.

Being aggrieved by and dissatisfied with the action of the respondents
the petitioners have moved this Court and obtained the instant Rule Nisi.

Respondent No.5 has entered appearance by filing affidavit in
opposition.

The case of respondent No.5 in short is that: The petitioners are not
claim grade X scale as a matter of right under services (Re-organization and

condition) Act, 1975. However, the petitioner claim the equal opportunity but



the equal opportunity should be given to those who stand on the same footing.
An employee of different department cannot be equated with another employee
of another department hence fundamental right of the petitioners guaranteed
under Article 27,29 and 31 of the constitution was not at all violated.

Mr. Md. Salahuddin Dolon, learned Advocate appearing on behalf of the
petitioners submits that denial of the Grade-X in the pay scale of the petitioners
allowing the same to the similarly situated Class-IlI Officers with Grade-X in
the pay scale is a clear case of “hostile discrimination in the service” therefore
to bring equality among the similarly situated officers it is badly needed to
eliminate such unequal and unjust treatment as per the provisions of Article
27,29 and 31 of the Constitution. He next contends that exclusion of benefit of
selection grade and time scale should not be applicable to the petitioners
because they entered into the service long before the Pay Scale of 2015 came
into force. He further submits that the continuous appointment for a long
period as permanent employees entitles the petitioners to equal pay with the
other similarly situated permanent employees and the doctrine of “Equal pay
for equal work” would apply on the premise of similar work and it does not
mean there should be complete identity in all respect inasmuch as similar posts
in two departments under one employer is entitled to same pay therefore under
the same doctrine the petitioners are entitled to get the benefit of Grade-X with
effect from 09.03.2014. He lastly submits that the respondents have been
adopting the policy of “Pick and Choose” while treating similarly situated
employees, on their whims and sweet will and it is the bonafide belief of the
petitioners that they are legally entitled “Grade” in the pay scale but the

respondents had been discriminated to them.



Mr. Ashique Rubaiat, learned Assistant Attorney General appearing on
behalf of Respondent No. 5 submits that it is not a case of hostile
discrimination in public employment at all. They are not entitled to get grade-X
scale as a matters of right; hence, issue of importance is irrelevant. He further
submits that the proper forum to agitate any dispute regarding pay scale is
administrative tribunal but without exhausting that forum, the petitioners filed
this instant writ petition, hence the Rule is liable to be discharged.

We have perused the writ petition, its annexures, affidavit in opposition
filed by respondent No.5 and other materials on record.

It appears from the record that the terms and conditions of the service of
the petitioners are regulated and governed under the Bangladesh Public
Service Commission ( Recommendation) Regulations, 1979 and the Non-
Cadre Recruitment (Special) Rules, 2010 ( as amended in 2014). Under the
Non-Cadre Recruitment ( Special ) Rules, 2010( as amended in 2014) 898
successful candidates of 34™ BCS have been recommended for the Non Cadre
Class-11 post of Assistant Teachers of Government Secondary High School and
495 successful candidates of 34™ BCS have also been recommended in the
post of Head Teachers of the Government Primary School vide gazette
notification dated 14.08.2016 and 10.08.2016 respectively. Accordingly they
have been given salary scale in Grade-X but though the petitioners stand on the
similar position and status they are being denied the salary scale in Grade-X at
par with the above mentioned employees.

It is also vital to put on record that the Assistant Teachers of Secondary
High School under the Ministry of Education and Senor Staff Nurses under the
Ministry of Health and Family Welfare have been enjoying Grade-X (8000-

16540) Scale under the pay Scale 2009 which was guaranteed to them vide



gazette notification No. 37.00.0000.071.04.004.03 (Part)-530 dated 15.05.2012
and gazette notification No. 35.159.015.45.45.03.324.2010-22 dated
16.01.2012 respectively but the petitioners are being denied the same for the
malfide reasons.

Admittedly, the government had promulgated the Services ( Re-
organization & Conditions) Act, 1975 [Act No.XXXIlI of 1975] for
reorganization of the services of the Republic and other public bodies and
nationalized enterprises and prescribing unified Grades and Scales of pay and
other terms and conditions of service for such persons employed in such
services. Under the provisions of the said Act the respondents are bound to
ensure uniform grades and scales of pay of the petitioners as Class-11 officers
with Grade-XI(Trained ) and Grade-XII(Non-Trained) equally with the other
Class -1 officers with Grade-X in pay scale and their inaction and denial are
violative of the provisions of the mandatory provisions of law.

It has not been disputed that before the 1% July 2015, the petitioners had
the scope of getting 1% Selection grade and on completion of 4 years service,
the 1% and 2" Time scale on completion of 8 and 12 years service
respectively and vide Pay Order of 2015 the benefit of selection grade and
time scale were excluded and it was prescribed that on completion of 10
years of service they will get 1(one) higher scale and on completion of 15
years another higher scale thus had the previous provision of time scale and
selection grade were not excluded, in the meantime many of the petitioners
would have reached in Grade-X.

We cannot be oblivious of the fact that by the resolution dated
25.05.2015 the respondents had positively admitted that the petitioners should

be treated as Class-11 gazetted officer being at par with the similarly situated



Class-I1 officers and their names also be published in the official gazette in the
same manner but the word gazetted was missed erroneously and imprecisely
which has been creating serious difficulties as to their status in service with the
other similarly situated officers of Class-II.

For proper adjudication the said resolution dated 25.05.2015 is quoted
under:
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emphasis supplies)

It was further brought to the notice of this Court that the petitioners
submitted various representations before the respondents and also to the office
of the Prime Minister and on 14.09.2015, the office of the Prime Minister
directed the respondent no.2 to take necessary steps to eliminate the anomalies
and discrimination in respect of the pay of the petitioners in accordance with
law.

For felicity of reference the said order dated 14.09.2015 is quoted below;
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We note that for the continuous appointment of a long period as

permanent employees entitles the petitioners to equal pay with the other
similarly situated permanent employees and the doctrine of “Equal pay for
equal work™ would apply on the premise of similar work and it does not mean
there should be complete identity in all respect inasmuch as similar posts in
two departments under one employer is entitled to same pay therefore under
the same doctrine the petitioners are entitled to get the benefit of Grade-X with
effect from 09.03.2014 otherwise it would be gross violation of the
fundamental rights of the petitioners under Article 29 of the Constitution.

We further note that the Apex Court has already observed in several
cases that right accrued under the previous law/rules/order cannot be changed

or altered by any subsequent actions. Since all the petitioners have acquired



right to get grade-X scale long before the pay order of 2015 came into force,
they now cannot be denied the said grade-X.

Against the facts and the circumstances narrated hereinabove, we are
inclined to dispose of the Rule.

Accordingly the Rule is disposed of.

The respondents are directed to grant the Grade-X Scale to the
petitioners and to notify their names in the official gazette as Class-11 (Gazetted
Officer) Head Teacher of the Government Primary School and also to grant the
benefit of selection grade and time scale on completion of 4, 8 and 12 years
service respectively, expeditiously.

No order as to costs.

Communicate the Judgment at once.

Khizir Ahmed Choudhury, J.

| agree.



