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Naima Haider, J;
In this application under Article 102 of the Constitution, Rule Nisi

was issued in the following terms:

Let a Rule Nisi be issued calling upon the respondents to show
cause as to why the Notification published in the Daily Prothom Alo dated
14.06.2017 1ssued by the respondent No. 3 so far as it relates to serial 3 as
in Annexure-B to this petition should not be declared to have been made

without any lawful authority and is of no legal effect and why they should



not be directed to give recognition of the MRCP of the petitioners and also
to treat the same as equivalent to FCPS/MD and/ or pass such other or
further order or orders as to this Court may seem fit and proper.

The petitioners are doctors. They obtained MRCP (Member of Royal
College of Physicians), which is a post graduate level additional
qualification to MBBS degree.

In Bangladesh, medical sector is regulated by the Bangladesh
Medical and Dental Council Act 2010 (“the 2010 Act”). The 2010 Act
confers BMDC the power to issue licence to practice in Bangladesh and
also empowers BMDC to “recognize” specific foreign degrees in
Bangladesh. Section 2(5) of the 2010 Act refers to a Schedule which
stipulates, among others, the foreign degrees which are to be recognized in
Bangladesh. MRCP is listed in the 3™ Schedule of the 2010 Act.

Some of the petitioners have obtained MRCP as additional
qualification before 2017 and some subsequent to 2017. The petitioners are
denied recognition of their MRCP degree because of the notification dated
14.06.2017 issued by the respondent No.3, which the petitioners impugn
herein. The impugned notification made submission of CCT (Certificate of
Completion of Clinical Training) and CSCST (Certificate of Satisfactory
Completion of Specialist Training) mandatory for recognition of MRCP.
This additional requirement for recognition of MRCP degree gave rise to
the dispute before us. The relevant part of the impugned notification is as
follows: ©) Ff¥Z FeT BfESTRT FIACT Ty ST FZCOCT (¥, 00532 FTT
oSE GIINT 7 78ce A=A Royal College of UK 932 Royal College of

Physicians of Ireland 23t Membership 1% 233Ce N 23077 ©IHN (P2

OIRIvR fCdlT Ao v [RUNGePre Siwe PR QiEms “@d et oI



Membership of Royal College of UK &7 svtng Mt CCT (Certificate of
Completion of Clinical Training) 93¢ Membership of Royal College of
Physicians of Ireland 43 Jweas ity CSCST (Certificate of Satisfactory
Completion of Specialist Training) & fate 27 |

The petitioners submitted written representation on 23.07.2017
seeking recognition of MRCP. In the said representation, the petitioners
stated that the additional requirement was arbitrary and irrelevant.
However, the respondents paid no heed thereto. As a result of this, the
petitioners’ additional qualification remains unrecognized, as on date. The
petitioners seek intervention from us, in the form of a direction for
recognition of their MRCP degrees.

The authority of the respondents to issue such additional requirement
has been questioned by the petitioners, particularly when the said
additional requirement runs contrary to the 2010 Act. Furthermore, the
petitioners also question the propriety of the impugned notification which
operates “retrospectively”. According to the petitioners, CCT and CSCST
have no relevance in granting MRCP and that such additional requirement
was imposed at the instance of vested quarters to disqualify the petitioners
who are members of the prestigious RCP (Royal College of Physicians).
The purpose of the certificates being CCT and CSCST has been clarified
by the General Medical College of United Kingdom in a response to a
request for clarification sent by the petitioner No. 2. The relevant part of
the clarification, set out in the writ petition, is quoted below for ease of
reference:

“.. A CCT is a certificate issued to UK trained specialists at the end

of the training. This allows them entry to the GMC Specialist



Register which in turn allows the doctor to work as a consultant in

the National Health Service.

If overseas (excluding the EEA) trained doctors wish to enter the

specialist register then they need to apply for a CESR. Please refer

to our guideline...”

A further clarification was provided by Head of Examination, office
of MRCP (UK) which reads as follows:

“The MRCP (UK) is a post graduate level qualification. In the UK,

the MRCP (UK) examination is usually taken during the period of

general professional training in medicine which follows registration
with the General Medical Council (GMC) of the United Kingdom.

The MRCP (UK) Diploma is recognized as an entry qualification for

higher specialist training...

We note reference to the prevailing position in India under the
Minimum Qualifications for Teachers in Medical Institutions Regulations,
1998. In India, post graduate qualifications awarded by institutions in the
United States of America, United Kingdom, Canada, Australia and New
Zealand are recognized. In more than 40 countries, MRCP of the United
Kingdom and Ireland are recognized without CCT or CSCST. Furthermore,
Singapore Medical Council also confirmed that MRCP is acceptable for
recognition and permission to practice as doctor in Singapore.

Against this backdrop, and being aggrieved by the impugned
notification, the petitioners, having no other alternative and efficacious
remedy, moved this Division and obtained the instant Rule.

Two separate Supplementary Affidavits have been filed by the

petitioners. Through the first Supplementary Affidavit, some of the



petitioners annexed the relevant MRCP certificates which show the dates
when the petitioners obtained the degree. The petitioners also state that the
additional requirements are relevant if and only if a doctor wishes to
practice in the United Kingdom and not overseas. Through this
Supplementary Affidavit, argument against retrospective operation of the
notification has been questioned also. In the Supplementary Affidavit,
petitioners state why the appeal procedure set out in the 2010 Act is not
applicable in the present context. Through the second Supplementary
Affidavit, the MRCP certificates of the remaining petitioners have been
annexed.

The Rule is opposed. The respondent No.3 filed an Affidavit in
Opposition. Through the Affidavit in Opposition, the respondent No. 3
states that BMDC is a statutory body which has been established to ensure
high standards of medical education. BMDC registers doctors to practice in
Bangladesh and ensures their qualifications for protecting and promoting
health and safety. According to the respondent No. 3, MRCP is not a
specialist examination in the United Kingdom and therefore, BMDC made
it compulsory for MRCP holders to submit CCT/CSCST in order for their
MRCP degree to be recognized. The respondent No.3 states that the writ
petition is premature and there is no cause of action as yet; the petitioners
have not applied for recognition of the MRCP degree and in the absence of
any application(s) the petitioners cannot move this Division. It is also the
contention of the respondent No. 3 that alternative remedy as set out in the
2010 Act has not been availed by the petitioners and therefore, the instant
writ petition is not maintainable. Referring to Section 5 of the 2010 Act,

the respondent No.3 states that the notification impugned was issued in



exercise of the powers under Section 5 in order to discharge statutory
obligation and therefore, the notification impugned was issued in
accordance with law. In the Affidavit in Opposition, significant efforts has
been placed to make a distinction between the prevailing structures in the
UK and Bangladesh and as part of the effort, the respondent No.3 states
that the additional requirements are necessary. The respondent No. 3 also
states that in General Medical Council and Royal College of Physicians
clearly stated that “in order to be eligible for Higher Specialist Training,
he/she is not a specialist until completion of HST”. Referring to the
correspondence, the respondent No.3 contends that the additional
qualifications as set out in the notification impugned are necessary and
desirable in the public interest. Referring to the response dated 06.01.2014,
RCPS Glasgow informed that MRCP does not entitle individuals to be
appointed as consultants; MRCP is entrance examination for higher
specialist trainings in UK. The respondent No. 3 also referred to different
jurisdictions including Malaysia where Ministry of Health of Malaysia
made it compulsory for MRCP decree holder to complete 18 months of
gazettement process before being recognized as specialist since MRCP is
not a specialist examination in United Kingdom. According to the
respondent No.3, the decision to include the requirement for additional
qualification was introduced after due consultation(s). It is further stated
that the additional qualification requirement set out in the notification
impugned is not contrary to law; it merely supplements the existing law
since the additional requirements, as set out in the impugned notification
are merely condition precedents for recognition. Relying on the Annexure-

D, quoted above, (filed by the writ petitioner) the respondent No.3 states



that it is clear from the said document that CCT is a part of the overall
training and is a requirement for entering GMC Specialist Register; that
being the position, there is no illegality in requiring CCT as precondition
for recognition of MRCP. It has also been pointed out that the technicalities
raised in the instant writ petition cannot be adjudicated in writ jurisdiction
and therefore, the writ petition should be discharged.

An Affidavit in Reply was filed by the petitioners against the
Affidavit in Opposition. The petitioners state the Rule can be made
absolute on the following three grounds:

(a) 3 Schedule of the 2010 Act clearly states that MRCP/any other Post
Graduation/Diploma  Degree  obtained from the  United
Kingdom/Royal College of Physicians will be recognized for
practicing doctor and such Schedule can only be changed pursuant to

Section 35 of the 2010 Act and not through mere notification;

(b) Those who have obtained the MRCP have acquired a vested right to
have their degrees recognized and such right cannot be taken away

by a notification which has been issued retrospectively; and

(c) The notification impugned was issued at the instance of vested

quarters.

In the Affidavit in Reply, the petitioners also state that through the
impugned notification, the respondents have attempted to do something
indirectly which cannot be done directly; that practice is contrary to the
settled principle and therefore, the notification impugned should be set
aside. Furthermore, the requirement of CCT and CSCST is applicable in

case someone intends to practice in UK and it is not necessary for those



who intend to practice in Bangladesh. Referring to the composition of the
recognition committee, the petitioners state that the impugned notification
was purposely issued at the instance of vested quarters to ensure that
recognition of MRCP is made as difficult as possible.

A Counter Affidavit was filed by the respondent No.3 against the
Affidavit in Reply. It has been pointed out that the three grounds, as set out
aforesaid are manifestly misconceived. Furthermore, it has been stated that
the petitioners merely denied without any explanation and such general
denials are contrary to specific Rules under the Code of Civil Procedure
1908, which apply to proceeding under Article 102 of the Constitution;
such general denials cannot be taken into cognizance by the High Court
Division. The respondent No.3 also denies the allegations of biasness
raised by the petitioners. The respondent No.3 also states that the argument
advanced regarding vested right and retrospective operation of the
notification is misconceived.

Before we proceed with our Judgment, we wish to point out that the
pleadings filed by the parties are exhaustive and very useful.

Mr. Salahuddin Dolon, the learned Counsel for the petitioners and
Mr. Tanjib-ul Alam, the learned Counsel for the respondent No.3 took us
through their respective pleadings and elaborated on what is stated therein.
We thus find no reason to repeat their respective submissions once more.

We have perused the pleadings and the documents annexed therein.
We have heard the learned Counsels at length.

The learned Counsels have raised different issues in course of the
hearing. Some of the issues are peripheral to the issues before us, being (a)

whether the notification impugned is without lawful authority and (b)



whether direction should be issued upon the respondents give automatic
recognition to the MRCP degrees obtained by the petitioners.

Section 12 of the 2010 Act deals with (IfStae effsitas feraet HiweaT-
Rl @iy Ao and Section 13 of the 2010 Act deals with etz fofwe-
Rt @reirere Frocstes 6t a1 feeama [gfs. These provisions are enacted to
ensure, among others, that degrees obtained from recognized institutions
and recognized degrees can be used in medical profession. The 2010 Act
contains Schedules which sets out recognized degrees. Schedule 3 of the
2010 Act contains a list of medical institutions and recognized degrees. The

relevant part of Schedule 3 is set out below for ease of reference:
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institutes which are recognized/q1F®. We note from the “<” % that MRCP
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from Royal College of Physicians is regarded as being recognized degree.
The implication of Schedule 3/3™ Schedule is set out in Section 13 of the
2012 Act. Section 13 of the 2010 Act is quoted below for ease of reference:
SO 1 (3) IENTICH SRES AT G A SRFe @ (o efspe 95

gne (ere Dfeer-Fre @rrer Froceres Al a1 framiea @ ufe

AT T ol TR FRCS SR, T @R I G I T

FF© 2300 A |

(}) JEACH SEES A QGO AR S]ES (e e

@rrer Fretere et A forzm emeial (@IN (e dfepitT ST gor

SHIETA, TG, “F” [ A1 “2” et Soge 1 A, T efsviaes 4,

CFave, T felqidl Wes U ARV A TS @ISR HAFO TeHwe S0y

FISHCER 70 ST IR 23(F |

(©) TA-LRT (2) 9T & AW ifes #7 FIohE, [difie Mavre ¢ Fifoxrrra

A @ Ko SR, AR A, (PN, AP (WS

efopim A i e @rrerm e amt e werw

TR “F I A, CFAN, “Y” q AT T@ APt NI Tw

@ISR TG SFHTR TMfEE W PSP |

The scheme of Section 13, to the extent relevant for the present
purpose, is as follows:

(a) Only post graduate medical degrees recognized by the Council can

be used by a doctor in Bangladesh;
(b) The recognized degrees are set out in the Schedule;

(c) If any person intending to use any degree not listed in the Schedule,

then the person so intending must apply to the Council for

“recognition of the degree” [¥® R« e U3 BT IHEH T
RPITS AP TR ACHT FIGHR [7F6 NI FAC® 22 s
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(d)In the event any person applies under Section 13(2) for recognition
of any degree, not listed in the Schedule, then the Council, by
following the procedures set out in Section 13(3) of the 2010 Act,

may recognize the degree.

In our view, the cumulative meaning of Sections 13(2) and 13(3) is
that certain degrees are automatically recognized under the 2010 Act.
These are the degrees listed in the Schedule. In respect of those degrees,

not listed in the Schedule, the Council will determine whether or not to

recognize such degree(s). Since under the Schedule of the 2010 Act, certain
degrees are automatically recognized, the Council is not left with any
discretion but to recognize the same, without any qualifications. It may so
happen that with the passage of time, recognition of certain degrees which
are otherwise automatically recognized, need to be recognized with certain
qualifications. In such event, in respect of those degrees, the Schedule must
be amended in the prescribed manner to insert the additional qualification;
nothing short of that would suffice. Desirability does not merit the
executives to issue any order(s) or do any act(s) which would be contrary
to legislative provision.

Through the Supplementary Affidavits, the petitioners annexed their
MRCP degrees. There is no dispute regarding the authenticity of those
degrees. The only issue is whether, for recognition, additional conditions,
as set out in the notification impugned, is necessary. For ease of reference,
we once again, set out the relevant provision of the impugned notification
below:

©) AfHB e e Seifen sy QFICT TETOCR (@, 00532 ACAF o S&l

QIR %9 2380e A=A Royal College of UK @3z Royal College of
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Physicians of Ireland 28t Membership &% 233e ST 233 ST
@7 oRImA el AFfon & Rungefehts s St i A et
wigireitds Membership of Royal College of UK @3 swtas s CCT
(Certificate of Completion of Clinical Training) €32 Membership of
Royal College of Physicians of Ireland @3 s«tms e CSCST
(Certificate of Satisfactory Completion of Specialist Training) &=t
frte =09 |
The impugned notification provides that recognition of MRCP
degree, submission of CCT or CSCST, as appropriate, is necessary.
Therefore, through the impugned notification, the statutory affirmation that
MRCP would be “automatically recognized” has been taken away. This is
on the ground that CCT and CSCST are necessary in United Kingdom.
This logic is erroneous in certain ways. Firstly, from the pleadings of both

the parties that CCT and CSCST are required in United Kingdom for a

different purpose; these are additional qualifications necessary to render

medical service in United Kingdom. The petitioners would not be

practicing in United Kingdom. Secondly, it undermines the existing legal
position that MRCP would be subject to automatic recognition. Thirdly, the
argument introduces the doctrine of “desirability’”’; one may argue that CCT
and CSCST, as appropriate, would be desirable. Indeed it may be, but
desirability cannot permit the respondents to take any steps that undermine
any legal provision in a manner which is not compatible with our

Constitutional scheme.

There is another issue that the impugned notification has given rise

to. The impugned notification was issued in 2017 but the requirement of
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CCT and CSCST has been given retrospective effect because the
requirement would be applicable those doctors who had obtained MRCP
after 13 January, 2009 ‘“if¥8 et fofeemaa s@eifen ey @ =Ic 3oz @,
200538 AR o & WHIEIF 77 28re... . The Courts have always been careful
in permitting retrospective operation of statutory instruments and executive
orders. It is settled principle that legislation is deemed to be prospective
unless by clear intendment or necessary implication it has to be construed
as retrospective also. However, this power of clothing legislation with
retrospectivity is an attribute primarily of the plenary powers of the
legislature itself. Power to legislate retrospectively is a hydra-headed
weapon which must be wielded with care and circumspection and it is
therefore that its exercise is normally left to the wisdom of the legislature
itself rather than its delegates. To this rule, there is, however, one clear
exception that the legislature whilst delegating its power to the subordinate
authority may in express terms or by necessary intendment clothe the same
with the identical power to make retrospective laws. We have carefully
perused the 2010 Act but we did not find any provision that permits the
respondents to amend the status of MRCP retrospectively. Therefore,
giving retrospective effect through the impugned notification, no doubt, is

illegal.

The learned Counsel for the respondent No.3 takes the view that the
impugned notification does not make any amendments to the law but
supplements the same. We are however, unable to agree with the said
argument. Under the Schedule of the 2010 Act, MRCP is “automatically
recognized”; addition of further requirements for MRCP to be recognized

undermines the statutory provision. This addition, in our view, cannot be
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said to be in the supplemental in nature. The notification impugned surely
has the effect of modifying the existing statutory provision and therefore,
any change to it can only be done through amendment of the relevant part
of 3" Schedule in accordance with the procedure set out in the 2010 Act
and not through notification or executive decisions. If the legislation
provides for “automatic recognition of a degree” the executives cannot pass
any order which undermines the automatic recognition of the said degree.
The requirement in the notification impugned herein is not a technical
requirement. For instance, if the requirement was that for the MRCP to be
recognized, the degree would need to be attested and the attested copy
would need to be submitted with the original, such requirement would be
clearly supplemental. Here, by the impugned notification, additional
qualifications are imposed for “recognition”; if the impugned notification
stands, the petitioners would need to do course(s) after their MRCP. This is
clearly not “supplemental” in nature and has the effect of undermining

“statutory recognition”.

The learned Counsel for the respondent No.3 further argues that the
writ petition is premature because the petitioners failed to comply with
Section 18(8) of the 2010 Act. For ease of reference Section 18(8) of the

2010 Act is set out below:

(v) 92 g 94 fRfEe 31 AR e @ e 9o et sHye @i
Frorered DiFT-FRE @rire! o FReE, T6 Jfeq NG, FIeHE @ePoid
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The learned Counsel’s argument is that the petitioners did not apply

as yet under Section 18(8) of the 2010 Act. Section 18(8) envisages that if
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someone obtains post graduate degree, he would need to apply to have his
degree added to his name. The learned Counsel’s argument would have
been sound if the impugned notification was not in place and the
petitioners, instead of applying came before us for direction. What the
learned Counsel has failed to understand is that in light of the decision
impugned, there was no scope to recognize the degree obtained by the
petitioners since they do not have the additional qualifications. The
petitioners had no other option but to challenge the notification in question.
Thus, in our view, the argument regarding the writ petition being premature

1s misconceived.

The learned Counsel for the respondent No.3 further argues that
alternative forum was not exhausted and questions the maintainability of
the instant writ petition. That argument is also misconceived given that the
petitioners have challenged the legality of the decision taken which

purports to negative statutory provision.

The argument advanced regarding the need of CCT and/or CSCST in
UK is not relevant for our present purpose. These additional requirements

are necessary for working in United Kingdom. Under the 2010 Act, these

additional qualifications are not necessary for “recognition of MRCP”: had

it been so, it would have clearly been so stated in the 3™ Schedule. It

would not be right to conclude that just because CCT and/or CSCST are
necessary to become eligible for the post of consultant in United Kingdom,

such requirement would also be necessary for us. As we have stated earlier,

if the Parliament intended CCT and/or CSCST to be necessary for
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“recognition of MRCP” the 3™ Schedule of the 2010 Act would have

clearly specified. (underlined by us)

In light of the above, we are inclined to hold that there is merit in the

Rule. The Rule is made absolute with the following directions:

“The respondents are directed to recognize the MRCP degree
without the need for CCT and/or CSCST in respect of the petitioners
who have applied for recognition. In respect of those petitioners who
have not applied as yet, the respondents are directed to recognize the

MRCP degrees when they apply.”

With the above directions and observations, the Rule i1s made

absolute without any order as to costs.

Communicate the Judgment and Order at once for immediate

compliance.

Khizir Ahmed Choudhury, J:

I agree.



