
 

 

IN THE SUPREME COURT OF BANGLADESH 

HIGH COURT DIVISION 

(CIVIL REVISIONAL JURISDICTION) 

Present: 

Mr. Justice Md. Moinul Islam Chowdhury 

 

Civil Revision No. 4907 of 2014 

 

      IN THE MATTER OF: 

An application under section 115(1) of the Code 

of Civil Procedure.  

(Against Decree) 

And 

IN THE MATTER OF: 

Md. Chan Miah died leaving behind his legal 

heirs as substituted being Nos. 1(A)-1(E) and 

another.  

--- Plaintiff-Petitioners. 

-versus-  

Most. Jamala Khatun died leaving behind his 

legal heirs as substituted being Nos. 1(L)-1(R) 

and others 

--- Opposite Parties. 

 

Mr. M.M. Haq Siddique (Rana) with 

Mr. Md. Nasir Uddin, Advocates 

  --- For the Plaintiff-Petitioners. 

Mr. Md. Abdus Sabur Khan, Advocate 

--- For the Opposite Parties. 

 

Heard on: 21.05.2023, 19.07.2023, 27.07.2023 

                 & 02.08.2023. 

  Date of Judgment: 02.08.2023. 

At the instance of the present defendant-appellant-petitioners, 

Md. Chan Miah {now deceased and substituted by his legal heirs 

being Nos. 1(A)-1(E)} and another, this Rule was issued upon a 

revisional application filed under section 115(1) of the Code of 

Civil Procedure calling upon the opposite party No. 1 to show 

cause as to why the judgment and decree dated 09.09.2014 and 
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decree signed on 15.09.2014 passed by the learned Additional 

District Judge, Court No. 2, Tangail in the Title Appeal No. 139 of 

2009 disallowing the appeal and affirming the judgment and decree 

dated 09.07.2009 and decree signed on 16.07.2009 passed by the 

learned Assistant Judge, Nagorpur, Tangail in the Title Suit No. 73 

of 2002 decreeing the suit should not be set aside. 

The relevant facts for disposal of this Rule, inter-alia, are 

that the present opposite party No. 1 (now deceased and substituted 

by her legal heirs being as Nos. 1(L)-1(R) as the plaintiff filed the 

Title Suit No. 73 of 02 in the court of the learned Assistant Judge, 

Nagarpur, Tangail praying for partition of the suit land measuring 

18
1

2
  decimals of land out of 46 decimals land situated at Mouza-

Shakhipur, ¢X. ­p. ­j. M¢au¡e ew- 9, Hp. H. M¢au¡e ew-4, Police Statioin-

Nagarpur, District-Tangail. The plaint contains that one Hazari 

Sheikh was the original owner of the total land but Samser Sheikh 

was in possession. He died leaving behind his heirs. The S. A. 

Record of Rights was prepared in the name of the plaintiff. The 

plaintiff got the land as an owner and possessor measuring 18
1

2
 

decimals. At the time of Diara Jorip (¢cu¡l¡ S¢lf), the land was 

prepared in his name. The plaintiff approached to the concerned 

defendants for partition who refused. 
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The suit was contested by the defendant- opposite party Nos. 

20 and 21 as the present petitioner Nos. 1 and 2 by filing a  written 

statement contending, inter alia, that one Hazari Sheikh was the 

owner of the suit land but it was possessed by Samser Sheikh. 

Samser died leaving behind his 4 (four) sons. In the course of 

succession, defendant No. 20 purchased the land measuring 23 

decimals by a sale deed dated 09.12.1986. He also purchased the 

other suit land, as such, he became the owner of 41 decimals but in 

the Survey Jorip, his name appeared for the land measuring 33 

decimals. In the course of time the present opposite party Nos. 2-33 

as the defendant Nos. 1-19 appeared in the suit by filing a written 

statement and claimed Saham (p¡q¡j) of 27
1

2
  decimals of land and 

they produced sufficient documents in support of their title and 

possession. 

After hearing the parties and considering the possession the 

learned trial court below passed the preliminary decree by 

allocating Saham (p¡q¡j) of land measuring 18
1

2
 decimals in favour 

of the present opposite party No. 1, as the petitioner, Most. Jamala 

Khatun, accordingly, got 18
1

2
 decimals of land and the other 

defendant- opposite party Nos. 1-19 got 27
1

2
  decimals of land. 
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While the trial was continuing, the present petitioners filed 

an application to be added as the defendants and also claimed 

Saham (p¡q¡j) of land measuring 41 decimals out of 46 decimals. 

The learned trial court considered their application but because of 

their failure to produce sufficient documents for their ownership did 

not allocate any Saham (p¡q¡j) in their favour in the preliminary 

decree. Thereafter, they filed an application for adding themselves 

in the suit land as the defendants and they were made the parties as 

the proforma-defendant Nos. 20 and 21. 

Being aggrieved the present petitioners as the defendant Nos. 

20 and 21 preferred Partition Appeal No. 139 of 2009 in the court 

of the learned Additional District Judge, Court No. 2, Tangail who 

after hearing the parties disallowed the appeal and thereby affirmed 

the judgment and decree of the learned trial court. 

Being aggrieved by the said impugned judgment and decree 

the said proforma-defendant-appellant Nos. 20 and 21 as the 

present petitioners filed this revisional application challenging the 

legality of the said preliminary decree passed by the learned trial 

court below and the present Rule was issued thereupon. 

Mr. M. M. Haq Siddique (Rana), the learned Advocate, 

appearing along with the learned Advocate, Mr. Nasir Uddin, on 

behalf of the present petitioners, submitted and stated in the plaint 

that the sale deed was registered in Asham (Bp¡j) but she did not 
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prove the same as well as the title. The learned trial court rightly 

findings that- ‘k¢cJ Bp¡­j S¢j ®l¢S¢ØVÊ qJu¡l ¢hou¢V Bc¡m­al ¢eLV 

BL¡VÉi¡­h NËqZ­k¡NÉ eu ab¡¢f ®œ²a¡ M¢lc¡l­cl e¡­j Hp. H. ®lLXÑ qJu¡u a¡l¡ 

p¢aÉL¡­l cMmL¡l fËa£uj¡e quz’ The plaintiff also did not produce her 

purchase deed before the court but the courts below without 

applying judicial mind erroneously findings that the plaintiff 

proved his right, title and possession which has occasioned failure 

of justice.  

The Rule has been opposed by the present opposite parties. 

Mr. Md. Abdus Sabur Khan, the learned Advocate, 

appearing for the opposite party No. 1, Most. Jamala Khatun {now 

deceased and substituted as being Nos. 1(L)-1(R)}, submits that the 

present plaintiff No. 1 could produce sufficient evidence in support 

of her/their ownership and possession of the land measuring 18
1

2
 

decimals and the defendant Nos. 1-19 now opposite party Nos. 2-33 

who proved their entitlement upon the land measuring 27
1

2
  

decimals, as such, the learned trial court passed the preliminary 

decree in favour of them but the present added proforma-defendant-

petitioners could not prove their ownerships and possession as per 

their claim, as such, no Saham (p¡q¡j) was allocated in their favour, 

thus, the learned trial court allocated no Saham (p¡q¡j) on the basis 

of the evidence both documentary and depositions of the PWs, as 
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such, passed the said decree which was affirmed by the learned 

appellate court below but the present petitioners obtained the 

present Rule by misleading the court, thus, the Rule should be 

discharged.  

Considering the above submissions made by the learned 

Advocates appearing for the respective parties and also considering 

the revisional application filed by the petitioners under section 

115(1) of the Code of Civil Procedure along with the impugned 

judgment and preliminary decree therein and also perusing the 

essential documents adduced and produced before the learned 

courts below which are available in the lower courts records, it 

appears to me that the present opposite party No. 1, Most. Jamala 

Khatun, as the plaintiff filed a partition suit impleading all the 

relevant defendants. The plaintiff claimed Saham (p¡q¡j) of land 

measuring 18
1

2
 decimals situated at Mouza-Shakhipur, ¢X. ­p. ­j. 

M¢au¡e ew- 9, Hp. H. M¢au¡e ew-4, Police Station-Nagarpur, District-

Tangail. The plaintiff produced both the purchased deeds dated 

27.11.1986 which were sold by Torab Ali and Toaj Ali land 

measuring 9
4

1
 +  9

4

1
decimals each in total land measuring 18

1

2
 

decimals. The defendant Nos. 1-19 who are presently opposite 

party Nos. 2-33 claimed Saham (p¡q¡j) of the land measuring 27
1

2
  

decimals. 
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In support of their case adduced and produced the documents 

of their inheritance and record of rights. During the pendency of the 

said partition suit the present petitioners filed an application for 

adding themselves as the defendants. The learned trial court 

considered the application and added themselves as the proforma-

defendant Nos. 20 and 21 but they could not produce sufficient 

documents for their claiming land and their title upon any land. On 

the basis of the above-submitting evidence adduced and produced 

by the parties, the learned trial court passed the preliminary decree 

by giving Saham (p¡q¡j) for the present opposite party No. 1 and 

also the opposite party Nos. 2-33 and without allocating any Saham 

(p¡q¡j) in favour of the proforma-defendant Nos. 20 and 21, 

because, they failed to prove their title and possession upon the suit 

land as per the claim. 

I have carefully examined and considered the preliminary 

decree passed by the learned trial court as well as the impugned 

judgment affirming passed by the learned appellate court below. 

The learned trial court below came to a conclusion to pass the 

preliminary decree in favour of the original opposite parties but not 

in favour of the present petitioners as the proforma-defendant Nos. 

20 and 21 on the basis of the following findings: 

…“¢hh¡c£fr ®L¡e dl­el c¡¢m¢mL h¡ ®j±¢ML p¡rÉ EfÙÛ¡fe 

L­le¢ez k¡­a fËj¡Z qu pj­pl ®p­Ll 4 f¤œ ¢Rmz ®k­qa¥ ¢hh¡c£fr 

Bî¡R Bm£ e¡­j pj­pl ®p­Ll f¤­œl A¢Ù¹aÄ fËj¡Z Ll­a f¡­le¢e 
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®p­qa¥ ¢e­S­L Bî¡R Bm£l flha£Ñ Ju¡¢ln c¡h£ L­l ¢hh¡c£l hš²hÉ 

NËqZ­k¡NÉ euz”… 

The learned appellate court below found that the present 

petitioners as the proforma defendants could not prove their case in 

the learned appellate court below on the basis of the following 

findings: 

…“h¡c£ Qy¡e ¢ju¡ Nw Hl ®L¡e üaÄ, ü¡bÑ, cMm ­eCz Eš² l¡u J 

¢Xœ²£ fËQ¡¢la qJu¡l fl Qy¡e ¢ju¡ Nw AÉ¡f£mÉ¡¾V q­u V¡wN¡C­ml ¢h‘ 

®Sm¡ SS Bc¡m­a 114/90 ew AeÉ fËL¡l Bf£m j¡jm¡ c¡­ul Ll­m a¡ 

30/05/01 Cw a¡¢l­M AÉ¡f£mÉ¡­¾Vl Ae¤f¢ÙÛ¢al L¡l­Z M¡¢lS qu j­jÑ 

fËcnÑe£-4(M) Hl Bf£m j¡jm¡l B­c­nl p¡¢VÑg¡CX L¢f à¡l¡ fËj¡Z quz 

g­m e¡¢mn£ i¨¢j­a haÑj¡e j¡jm¡l 20 ew ®j¡L¡¢hm¡ ¢hh¡c£ Qy¡e ¢ju¡l 

®L¡e üaÄ ü¡bÑ cMm ®eC j­jÑ fËcš 75/88 ew AeÉ fËL¡l j¡jm¡l l¡u 

AcÉ fkÑ¿¹ hq¡m B­Rz”… 

In view of the above discussions and the analysis of the 

partition suit, I find that the learned appellate court below did not 

commit any error of law and there was no non-consideration of 

evidence and law, as such, this is not a proper case for interference 

from this court. 

Accordingly, I do not find any merit in this Rule. 

In the result, the Rule is hereby discharged. 

The impugned judgment and decree dated 09.09.2014 passed 

by the learned Additional District Judge, Court No. 2, Tangail in 

the Partition/Title Appeal No. 139 of 2009 disallowing the appeal 

and affirming the judgment and decree dated 09.07.2009 of the 
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learned Assistant Judge, Nagorpur, Tangail in the Title Suit No. 73 

of 2002 is hereby upheld. 

The pertinent department of this Court is hereby directed to 

send down the lower courts’ records along with a copy of this 

judgment and order to the lower courts concerned as early as 

possible. 

 


