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Present:- 

Mr. Justice Mahmudul Hoque 
 

Civil Revision No. 380 of 2018 

Most. Rahima Begum being dead her 

heirs; Most. Mahmuda Begum and others     

             ... Petitioners 

-Versus-  

Mohammad Ali Sardar and others  
                   ...Opposite-Parties 

Mr. Tabarak Hussain, Senior Advocate with 

Ms. Urmee Rahman, Advocate   

                        ...For the Petitioners  

Mr. Md. Shah Alam Sarker, Advocate  

                                                         ...For the Opposite-Party No. 1. 
 

Judgment on 28
th

 January, 2025. 

 On an application under Section 115(1) of the Code of Civil 

Procedure this Rule was issued at the instance of the petitioners 

calling upon the opposite parties to show cause as to why the Order 

No. 157 dated 08.10.2017 passed by the learned Additional District 

Judge, 7
th
 Court, Dhaka rejecting the application in Miscellaneous 

Case No. 14 of 2015 under Order 7 Rule 11 of the Code of Civil 

Procedure arising out of Dispute Appeal No. 04 of 2002 before the 

Deputy Registrar filed against the order dated 03.04.2002 passed in 

Dispute Case No. 02 of 2002 by the Arbitrator, District Co-

operative Officer, Dhaka dismissing the same should not be set 

aside and/or pass such other or further order or orders as to this 

Court may seem fit and proper. 
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 Shorn of unnecessary details, fact of the case lies in a very 

narrow compus. The predecessor of the petitioners named Md. 

Badruzzaman Sarkar, as petitioner-judgment debtor filed Dispute 

Case No. 02 of 2002 before the District Co-operative Officer, 

Dhaka praying for release of the mortgaged property in the 

following terms;  

“Ef­l¡š² A¡Ce, OVe¡ J f¡¢lf¡¢nÄÑL AhÙÛ¡l 

f¢l­fÐ¢r­a A¡­hceL¡l£l fÐ¡bÑe¡ Ef­l¡š² heÑe¡ j­a 

A¡Ce ®j¡a¡­hL pLm ®lLXÑ fœ fl£r¡ ¢e¢lr¡ L¢lu¡ 

ab¡L¢ba ¢em¡­jl ®O¡oe¡ fœ pq ¢em¡j h¡¢am Llax 

af¢Rm h¢eÑa ï¢j qC­a ab¡L¢ba ¢em¡j M¢lŸ¡l­L 

EvM¡a L¢lu¡ pLm h¡d¡ ¢hf¢š c§l£Ll­e Aœ A¡f¢š 

h¡ A¡­hceL¡l£­L af¢Rm h¢eÑa pÇf¢š pq håL£ 

c¢mm fœ h¤T¡Cu¡ ¢cu¡ eÉ¡u J p¤¢hQ¡l L¢l­a A¡‘¡ 

quz”  

 Dispute case was contested by opposite-party No. 1 by filing 

written objection. District Co-operative Officer (D.C.O) after 

hearing by its judgment and order dated 03.04.2002 rejected the 

case. Thereafter, the petitioners preferred Appeal No. 04 of 2002 

before the Deputy Registrar, Dhaka who by a memo dated 

15.01.2003 sent the appeal case to the learned District Judge, 
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Narsingdi requesting him to dispose of the appeal as it involves 

important question of law. The letter/memo is quoted below;  

“EfkÑ¤š² ¢ho­ul ®fÐ¢r­a S¡e¡­e¡ k¡­µR ®k, 

¢ejÀü¡rlL¡l£l A¡c¡m­a ¢hQ¡l¡d£e A¡f£m j¡jm¡ ew 

04/2002 hý f§­hÑL¡l i¨¢j ¢em¡j ¢hœ²u pwœ²¡¿¹ 

HL¢V S¢Vm j¡jm¡z j¡jm¡¢V ¢eØf¢š Lle¡­bÑ ï¢j üaÅ 

A¡Ce, a¡j¡¢c A¡Ce Hhw Hac pw¢nÔø AeÉ¡eÉ 

A¡C­el d¡l¡-Efd¡l¡l p¤r¡¢a p¤r ¢hQ¡l ¢h­nÔoe Ll¡ 

Af¢lq¡kÑÉz ï¢j pwœ²¡¿¹ HC pjÙ¹ S¢Vm A¡C­el d¡l¡-

Efd¡l¡l p¤r¡¢a p¤r ¢hQ¡l ¢h­nÔoe L­l  A¡­m¡QÉ 

j¡jm¡l ®r­œ eÉ¡u ¢hQ¡l ¢e¢ÕQa Ll¡ pñh q­h e¡ 

h­m Aœ A¡c¡ma j­e L­lz  

h¢eÑa ®fÐr¡f­V pjh¡u p¢j¢a A¡Ce/01 Hl 

52(1)(M) d¡l¡e¤k¡u£ A¡­m¡QÉ A¡f£m j¡jm¡l A¡¢SÑ 

Hhw avpw­N pw­k¡¢Sa L¡NS fœ¡¢c Hacpw­N 

j¡ee£u A¡c¡m­a  ®fÐlZ f§hÑL j¡jm¡¢V ¢eÖf¢š Ll¡l 

SeÉ ¢he£a Ae¤­l¡d Ll¡ q­m¡z”  

After receipt of records of Miscellaneous Appeal Case No. 

04 of 2002, learned District Judge, Narsingdi registered the same as 

Title Suit No. 01 of 2003 and transferred the same to the Joint 

District Judge, 1
st
 Court, Narsingdi, wherein it was re-numbered as 

Title Suit No. 54 of 2005. Opposite-party in the said case moved an 

application under Section 24 of the Code of Civil Procedure before 

this Court for withdrawal of the case and transfer the same to the 
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District Judge, Dhaka. The case was allowed and Title Suit No. 54 

of 2005 withdrawn from the court of Joint District Judge, Narsingdi 

and transferred the same to the learned District Judge, Dhaka. 

Eventually, the case was transferred to the court of learned Joint 

District Judge, 2
nd

 Court, Dhaka for hearing and disposal, wherein 

it was re-numbered as Title Suit No. 715 of 2013. Opposite-party 

filed an application under Order 7 Rule 11 of the Code of Civil 

Procedure for rejection of the plaint. Learned Joint District Judge 

by order dated 12.10.2015 sent the records to the District Judge, 

Dhaka for necessary direction observing that the case is under 

Somobaya Samity Act and the case under that Act cannot be treated 

as title suit. Learned District Judge after receipt of records by an 

order dated 09.11.2015 directed the concern section to register the 

case as miscellaneous case under Section 52(2) of the Co-operative 

Society Act. Accordingly, registered the same as Miscellaneous 

Case No. 14 of 2015 and transferred the same to the court of 

learned Additional District Judge, 7
th

 Court, Dhaka for hearing and 

disposal. The opposite-party again filed an application under Order 

7 Rule 11 read with Section 151 of the Code of Civil Procedure 
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before the learned Additional District Judge, Dhaka praying for 

rejection of the plaint. The application was opposed by the present 

petitioners filing written objection. After hearing learned 

Additional District Judge allowed the same and rejected the plaint 

by order dated 08.10.2007. 

Being aggrieved by and dissatisfied with the order of the 

learned Additional District Judge, the present petitioners moved 

this Court by filing this revisional application under Section 115(1) 

of the Code of Civil Procedure and obtained the present Rule.  

Mr. Tabarak Hussain, learned Senior Advocate with Ms. 

Urmee Rahman, learned Advocates appearing for the petitioners 

submit that this is a matter arising out of a dispute case filed by the 

predecessor of the petitioners under Section 50 of the Co-operative 

Society Act. D.C.O. rejected the case then the petitioners preferred 

Appeal Case No. 04 of 2002 before the Deputy Registrar, Dhaka 

who sent the appeal case to the learned District Judge, Narsingdi by 

memo dated 15.01.2003 for hearing and disposal as the matter 

involves important question of law. However, by consecutive 

transfer the case ultimately came to the learned District Judge, 
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Dhaka and it went to the court of learned Additional District Judge, 

Dhaka for hearing and disposal, wherein, opposite-party filed an 

application under Order 7 Rule 11 of the Code praying for rejection 

of the plaint. He submits that learned Additional District Judge 

failed to find that there is no plaint in the proceeding and no suit or 

case has been filed by the petitioners before any civil court directly 

seeking any relief. Rather this miscellaneous case arises out of a 

memo dated 15.01.2003 written by Deputy Registrar (Bichar), 

Dhaka forwarding the Appeal Case No. 04 of 2002 to the learned 

District Judge, Narsingdi for hearing and disposal under Section 52 

of the Co-operative Society Act. Here the petitioners are not 

plaintiffs and the opposite-party is not defendant. Therefore, in the 

absence of any plaint provisions of Order 7 Rule 11 is not attracted, 

but the case was wrongly rejected under Rule 11 of Order 7 holding 

that no civil suit is maintainable before the civil court under Co-

operative Society Act. 

He submits that it was sent to the learned District Judge for 

decision, learned District Judge ought to have given a decision on 

the point of law or can opine to Deputy Registrar about merit of the 
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case. It cannot reject the reference under Order 7 Rule 11 of the 

Code, as such, learned Additional District Judge has committed an 

error of law in the decision occasioning failure of justice.  

Mr. Md. Shah Alam Sarker, learned Advocate appearing for 

the opposite party No. 1 finds it difficult to defend this Rule by 

referring any provisions of law. But he tried to impress upon the 

court by referring a decision in Baitul Aman Co-operative Housing 

Society Limited and another Vs. Muhammad Shamsur Rahman 

and others reported in 33 DLR (AD) 311, submitting that dispute to 

be settled by the Registrar not by civil court and finally argued that 

since the matter relating to the Co-operative Society, claim of the 

petitioners lies before the District Co-operative Officer not before 

the civil court, as such, by rejecting the plaint the court below 

committed no error in the decision occasioning failure of justice.  

Heard the learned Advocates of both the parties, have gone 

through the revisional application under Section 115(1) of the Code 

of Civil Procedure, application in Dispute Case No. 02 of 2002, 

written objection thereto, judgment and order of the District Co-

operative Officer, memo of appeal in Appeal Case No. 04 of 2002, 
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memo dated 15.01.2003 written by Deputy Registrar to the learned 

District Judge, Narsingdi, application under Order 7 Rule 11 read 

with Section 151 of the Code, written objection thereto and the 

impugned judgment and order of the court below.  

Upon perusal of lower court records, it appears that 

predecessor of petitioners Md. Badruzzaman Sarkar and his brother 

Fazlur Rahman took loan of Tk. 4,000/- from the Dhaka Co-

operative Land Mortgaged Bank on 03.09.1965 placing the landed 

property as security against loan. The loanee by installment made 

part payment of the loan to the society, but defaulted in paying 

regular installments. The society initiated a proceeding against 

them before the District Co-operative Officer and following Award 

it was put in execution, wherein the property in question was placed 

in auction on 11.08.1984. After coming to know about auction 

Badruzzaman Sarkar by filing a representation before the Honab’le 

President of Bangladesh on 21.08.1984 prayed for cancellation of 

said auction on the ground stated therein. Hon’ble President sent 

the application to the Ministry of Local Government, Rural 

Development and Co-operative for holding enquiry and disposal of 
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the same. The matter was kept abeyance for uncertain period, 

consequently, after waiting long time the applicant filed an 

application on 06.06.2000 to the Registrar Co-operative Societies 

for taking action on the basis of aforesaid memo of the Hon’ble 

President. Registrar sent the same to the District Co-operative 

Officer, Dhaka for enquiry and submitting report by its memo dated 

20.07.2000. D.C.O entrusted the matter to Thana Co-operative 

Officer, Sutrapur for enquiry and submit report. Accordingly, Co-

operative Officer, Sutrapur furnished a report after enquiry. After 

receipt of report Registrar Co-operative Societies directed the 

applicant to file a regular dispute case before D.C.O. Then they 

filed Dispute Case No. 02 of 2002 which was dismissed by the 

District Co-operative Officer on 03.04.2002. As per provisions of 

law the petitioners preferred Appeal Case No. 04 of 2002 before the 

Deputy Registrar (Bichar), Dhaka who sent the appeal case to the 

learned District Judge, Narsingdi for disposal by its memo dated 

15.01.2003. Thereafter, the case was transferred to the learned 

District Judge, Dhaka wherein, it was wrongly registered as Title 

Suit No. 01 of 2003 and transferred the same to the learned Joint 
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District Judge, 1
st
 Court, Dhaka for hearing and disposal, wherein it 

was re-numbered as Title Suit No. 54 of 2005. Opposite-party filed 

an application under Order 7 Rule 11 of the Code praying for 

rejection of the plaint. The petitioners filed written objection. 

Learned Joint District Judge, 2
nd

 Court, Dhaka after hearing by its 

order dated 12.10.2015 sent the case to the learned District Judge 

observing that the case is involved Co-operative Society, as such, 

any reference made by appeal authority under the Co-operative 

Society Act to the learned District Judge cannot be registered as 

title suit. Learned District Judge, Dhaka after receipt of the case 

again directed the concern section to register the case as 

miscellaneous case. The section registered the same as 

Miscellaneous Case No. 14 of 2015 and transferred the same to the 

learned Additional District Judge, 7
th

 Court, Dhaka for hearing and 

disposal, wherein, the opposite-party again filed an application for 

rejection of the plaint which was objected to. The learned court 

below after hearing by its impugned judgment and order dated 

08.10.2017 allowed the application and rejected the miscellaneous 

case.  
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Now, the question before us whether a reference made by 

Deputy Registrar (Bichar) Co-operative Society, Dhaka to the 

concerned District Judge under Section 52(1)(Kha) of the Co-

operative Societies Act can be termed as title suit and the appeal 

memo filed by the petitioners can be treated as plaint in suit. Order 

7 Rule 11 of the Code provides that the plaint shall be rejected in 

the following cases; 

   (a)……………….. 

   (b)……………….. 

   (c)……………….. 

(d) where the suit appears from the 

statement in the plaint to be barred by any 

law.                

The provision quoted above is applicable in plaint in suit. 

Order 6 Rule 1 defines pleading which includes plaint and written 

statement and Rules 2 and 3 provide what are to be stated in the 

plaint and a model has been given in appendix as reference. In the 

instant case we find nothing which attracts Orders 6 and 7 of the 

Code. We simply find that a dispute case was initiated by the 

petitioners before the D.C.O under Section 50 of the Co-operative 
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Society Act. The case was dismissed then they preferred Appeal 

Case No. 04 of 2002 before the Deputy Registered (Bichar), Dhaka 

who has option either to dispose of the appeal by himself or in the 

event of involvement of complicated and important question of law 

he can refer the matter to the concern District Judge for opinion or 

for disposal of the appeal. Accordingly, Deputy Registrar (Bichar), 

Dhaka sent the appeal to the concern District Judge by its memo 

dated 15.01.2003 for disposal of the same observing that the 

case/appeal involves important question of law.  

After receipt of record, learned District Judge, Narsingdi as 

well as subsequently, the District Judge, Dhaka ought to have 

understood the true meaning of sending the case for decision and 

registered the same as miscellaneous case under Section 52 of the 

Co-operative Society Act and disposed of the same in accordance 

with law. But both the learned District Judges wrongly registered 

the case as title suit, but when it was transferred to the court of Joint 

District Judge by the District Judge, Dhaka for hearing and disposal 

and an application for rejection of the plaint was filed, learned Joint 

District Judge rightly held that a proceeding under Co-operative 
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Societies Act cannot be registered as title suit. Accordingly, sent 

back the record to the learned District Judge, Dhaka for necessary 

order who after receipt of record, ultimately, registered the case as 

Miscellaneous Case No. 14 of 2015 and transferred the same to the 

learned Additional District Judge, 7
th

 Court, Dhaka for hearing and 

disposal, wherein an application under Order 7 Rule 11 of the Code 

of Civil Procedure was filed by the opposite party for rejection of 

the case. The learned Additional District Judge after hearing 

allowed the application under Order 7 Rule 11 of the Code and 

rejected the case. Learned Additional District Judge utterly failed to 

find that in the instant case there is no pleading at all neither in the 

form of plaint nor in the form of written statement. 

It is merely a reference made by a Co-operative Officer 

having appellate jurisdiction to the learned District Judge for his 

opinion and or for disposal of the appeal in accordance with law. I 

failed to understand how a judge holding the post and position of 

Additional District Judge failed to understand provisions of law and 

most unfortunately allowed an application under Order 7 Rule 11 of 

the Code of Civil Procedure without going through the entire facts 
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and circumstances of the case. If any proceeding arises out of 

dispute case under Co-operative Societies Act those are the 

appropriate procedures to be followed by the D.C.O then Deputy 

Registered (Bichar), in the way they have done. Though both the 

learned District Judges one after another committed error and 

wrongly registered the reference as title suit, but after killing a 

substantial time learned District Judge, Dhaka could understand 

from the order passed by the learned Joint District Judge, 2
nd

 Court, 

Dhaka that they did mistake by registering the case as title suit 

instead of registering the same as miscellaneous case and 

accordingly did so. But the Additional District Judge wrongly 

rejected the case treating the case as plaint in suit.   

In view of the observations made hereinabove, I must 

observe that judicial Officer who has been entrusted with the 

judicial activities and to decide dispute between the litigants must 

go through the provisions of law at first before entering into the 

merit of the case as well as disposal of the same. Their non 

application of mind generally and in some cases put the litigants 
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into unnecessary sufferings both mental and financial. Therefore, 

they ought not to have repeated the same in future.  

Taking into consideration the above, I find merit in the Rule 

as well as in the submissions of the learned Advocate for the 

petitioners.                                                            

In the result, the Rule is made absolute, however, without 

any order as to costs.  

The judgment and order passed by the learned Additional 

District Judge, 7
th
 Court, Dhaka is hereby set aside.  

The case is hereby sent back to the court below for hearing 

and passing judgment afresh on merit. The court below is hereby 

directed to dispose of the case within 03(three) months from the 

date of receipt of this judgment and order positively without 

allowing any unreasonable adjournment to the parties to the 

proceedings.  

 Communicate a copy of the judgment to the Court concerned 

and send down the lower court records at once.   

Helal/ABO 


