In the Supreme Court of Bangladesh
High Court Division
(Civil Revisional Jurisdiction)
Present:
Mr. Justice Md. Riaz Uddin Khan

Civil Revision No. 1336 of 2008

IN THE MATTER OF:
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-And-
In the Matter of:
Md. Azizur Rahman and others
... Plaintiff-Respondent-Petitioners
Versus
Government of Bangladesh and others
..Defendant-Appellant-Opposite Parties
None for the parties

Judgment on: 20.01.2025

Md. Riaz Uddin Khan, |-

Rule was issued asking the opposite parties
to show cause as to why the order dated 24.03.2008
passed by the Joint District Judge, Kishoregonj in
Miscellaneous Appeal No. 25 of 2008 staying the
operation of the order of temporary injunction
dated 10.02.2008 passed by the Senior Assistant
Judge, Kishoregonj in other class suit No. 24 of
2007 should not be set aside and/or such other or
further order or orders should not be passed as to
this court may deem fit and proper.

At the time of issuance of Rule the parties
were directed to maintain status-quo as to the
possession of the suit property till disposal of
the Rule or until further order as the case may
be.



The succinct facts are that the present
petitioners as plaintiffs instituted Title Suit
No. 24 of 2007 in the court of Karimagonj Senior
Assistant Judge, Kishoregonj praying for a decree
of declaring their title to the suit land stating
inter alia that the plaintiffs are owners and
possessors of the suit land, an area measuring 70
decimals out of 307 decimals of C.S. plot No.315
of Khatian No. 246, by way of inheritance; that
for the 1last 100 years, predecessors of the
plaintiffs and the plaintiffs themselves have been
possessing and enjoying the suit land by specific
demarcation within the knowledge of all including
the defendants. The plaintiffs constructed
structures on the suit land and the said
structures are being used as Rice Mills, Flower
Mills and Godown and also some structures used as
shops. The S.A. and R.S. record-of-rights prepared
in the names of the plaintiffs as private land and
the opposite party Nos. 5 and 6 for the first time
on 15.02.2007 claimed that the suit land is the
Government Land as Hat-Bazar and asked the
plaintiffs to remove their structures from the
suit 1land for which the suit 1is filed for
declaration of title of the suit land.

The plaintiffs also filed an application
praying for temporary 1injunction under Order
XXXIX, Rule 1 and 2 of the Code of Civil Procedure
and after hearing the plaintiffs, the trial court
by the order dated 01.03.2007 issued show cause

upon the defendants and also directed the parties



to maintain statusquo in relation to the
possession of the suit land.

Thereafter, the defendant Nos. 1 to 6 filed
written objection against the said application for
temporary injunction denying the material
allegations made in the application for temporary
injunction and stated 1inter alia that an area
measuring 68 decimals of plot No. 315 of S.A.
Khatian No. 131 is recorded as s=1 and at present
as Bazar, according to section 20(2) of the State
Acquisition and Tenancy Act, 1950; the suit 1land
is a Non-retainable land and the Government also
acquired the said land as Hat and Bazar under the
provision of Ordinance No. 12 of 1967.

The learned Senior Assistant Judge after
hearing the parties by the order dated 10.02.2008
restrained the defendant-opposite parties by an
order of temporary injunction on the finding that
the Suit Land was duly recorded both in the S.A
and R.S record-of-rights 1in the names of the
plaintiffs and the Government took no steps for
correction of the said records.

The defendant-opposite parties being
aggrieved by the said order of temporary
injunction dated 10.02.2008 preferred an appeal
being Miscellaneous Appeal No. 25 of 2008 before
the District Judge, Kishoregonj with an
application for stay operation of the order of
temporary injunction dated 10.02.2008 passed by
the Senior Assistant Judge. Thereafter, the
defendant appellants on 24.03.2008 filed an

application before the District Judge, without



notice upon the plaintiff-respondents to put up
the records of appeal for hearing the application
for stay on that date and the learned District
Judge allowing the said prayer stayed the
operation of the order of temporary injunction
dated 10.02.2008 passed by the Senior Assistant
Judge by the impugned order dated 24.03.2008.

Being aggrieved by and dissatisfied with the
order 24.03.2008 passed by the District 3Judge,
Kishoregonj in Miscellaneous Appeal No. 25 of 2008
staying the operation of the order of temporary
injunction dated 10.02.2008 passed by the Senior
Assistant Judge, Kishoregonj, the plaintiff-
petitioners preferred this civil revision before
this Court.

No one appears to support or oppose the Rule
when the matter was taken up for hearing.

In the c¢ivil revision application the
plaintiff-appellants stated that the application
for stay filed by the defendant-appellants is
neither verified nor supported by affidavit and no
sufficient cause was shown in the said application
as required under law and the said application was
not received by the opposite parties and it is
manifestly clear that the impughed order dated
24.03.2008 was passed on an off-date, not fixed
for hearing without affording any opportunity to
the respondent-petitioners for hearing.

It is further stated by the petitioners that
after passing the impugnhed order by the District
Judge staying the order of temporary injunction

passed by the Senior Assistant Judge the opposite



party No. 4 by his letter dated 27.03.2008
requested the Government Pleader for their future
course of action since the order of temporary
injunction was stayed by the District 3Judge.
Government Pleader on the same day made his
opinion which is as under:
"SFEE e R 29/09/300t BIHEE 80L/AFAN T AFFE RS
T2 FHEEE (Y1) FRATE 97 X 29/09/200% T Do T AFF
SFfeTe T@F F T 2J] St AN @, FOTETES Gl T8 AWED
/300 iR I ENEFwTR FoT 33 F a3 FF6! FAA1F F a3
@ S fofere e faw=ar a1 Tore @sIF S SINE SoET
Fa1 2= |
CRIARFS AFANE A JRO® @, @7k SNECF FA 51 HIEATH

fferza STeF1ET S8 SIS @l 2PN sk g 18/3009 T I FFH
G WIFF AT A [AFNToE M¥AT FEE 57 TGN ST
ToT T3 TF RfOTIR M@ @1 18 N7F1F [Fahr 7% Fesw
T g e erafs wiide 3fEr SoF T e o e

volox/300v BIHE S M AN@T T FHela3E @ vacate AT

P FAETSTE SIPT SR FAT 2| Te:AF FIFIF A o D Fe
A FAEETSTE SICCR ITIfe® AT @ 5 e 2¢/300k
. fBm oI W@ AT 3 Sofox/roov WIEW s Wi SrEEAN
ST A0 FHFTST ITe VFTF AT FEET TANT Gl S5

IRE F AR a7 FEAT TS R 18/0w/r00v TR 0w &
APRE AT [TENTSE ACE IR SqT6! awmT a1 @8
G 3PS FET| ARG T IS ACCTH FRFNTOT TONE N
2T 3 FAAR AR (R @Y TAFF TF FAAT @ F6 F(A© ARATS
@ INT TR ©@F TAFS! AT 3 AT WA M@ A @TS 477

AMT© @1 2R A Sfens |
The petitioners submitted that the records of
the appeal submitted before the 1learned District
Judge on a date not fixed for hearing as per
prayer made by the opposite parties for hearing of

the application filed praying for stay which was



passed not on the date fixed for hearing but on
the day not fixed for hearing inasmuch as the
impugned order passed without sufficient legal
notice to the respondents of the appeal, the
impugned order 1is void being violative of the
principle of the natural Justice and the court of
appeal below committed an error of law resulting
in an error in the decision occasioning failure of
justice.

The petitioners would submit that the
plaintiff-petitioners filed the suit for
declaration of their title to the suit land and
the said suit is still pending and the opposite
parties are very much party to the pending suit.
In the «circumstances, opposite parties as it
appears from the opinion of the Government Pleader
dated 27.03.2008, may evict the petitioners from
the suit land during pendency of the title suit
and if the opposite parties succeeded in evicting
the petitioners that would be an affront to
judicial proceeding and pre-empt the judgment.
During the pendency of the suit, the opposite
parties being a party to the suit cannot take any
action which would affect the fate of the pending
suit and the court of appeal below without
considering the aforesaid facts and legal position
of the suit passed the order of stay.

The petitioners would further submit that as
per Order XLI, Rule 5 of the Code of C(Civil
Procedure, appellate court only on sufficient
cause can stay operation of the order of temporary

injunction passed on merit after hearing the



parties but the court of appeal below passed the
impugned order without sufficient cause. The order
of temporary injunction as granted by the Senior
Assistant Judge on consideration of the materials
on record and after hearing the parties cannot be
interfered without hearing the plaintiff-
petitioners and as such the impugned order passed
without jurisdiction. The impugned order is a Non-
speaking order, passed without assigning any
reason in support of the order and as such court
of appeal below committed an error of law
resulting in an error in the decision occasioning
failure of justice in staying the operation of the
order of temporary injunction passed by the Senior
Assistant Judge.

I have gone through the records available
before me and the contents of the application and
it appears that this Court while issuing the Rule
directed the parties to maintain statusquo as to
the possession of the suit property till disposal
of the Rule or until further order as the case may
be. It further appears that the opposite parties
did not appear to oppose the Rule or to vacate the
interim order passed by this Court though the
notice was duly served upon them. I am informed by
the office that the Miscellaneous Appeal no. 25 of
2008 as well as the Other Class Suit No. 24 of
2007 is still pending before the respective courts
below. Since there was no order of stay of
proceedings of the suit the trial should have
proceeded with the suit as suit for declaration of

title has nothing to do with the fate of ad-



interim injunction. The appellate court below also
could have disposed of the Miscellaneous Appeal.
However, it did not happen. Meanwhile, 17 years
have been passed and the parties are maintaining
the statusquo in relation to the possession of the
suit property. In such circumstances the trial of
the suit itself should be concluded as early as
possible following the legal procedure.

In the facts and circumstances discussed
above, I am of the opinion, ends of justice would
be best served if the instant Rule is disposed of
directing the parties to continue in maintaining
the status-quo in relation to possession of the
Suit Land maintaining 1its nature and character
till disposal of the Other Class Suit No. 24 of
2007 unless the trial court during trial thinks it
proper to pass any order for ends of justice. The
Miscellaneous Appeal No. 25 of 2008 pending before
the court of District Judge, Kishoregonj is hereby
disposed of as it has lost its efficacy the
District Judge is directed to take note of it and
pass order accordingly disposing the miscellaneous
appeal. The trial court is directed to conclude
the trial expeditiously keeping in mind that the
original suit is of the year 2007.

Resultantly, the Rule 1is disposed of with
above observations.

Communicate the judgment and order at once.

Ziaul Karim
Bench Officer



