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Md. Riaz Uddin Khan, J- 

  
Rule was issued asking the opposite parties 

to show cause as to why the order dated 24.03.2008 

passed by the Joint District Judge, Kishoregonj in 

Miscellaneous Appeal No. 25 of 2008 staying the 

operation of the order of temporary injunction 

dated 10.02.2008 passed by the Senior Assistant 

Judge, Kishoregonj in other class suit No. 24 of 

2007 should not be set aside and/or such other or 

further order or orders should not be passed as to 

this court may deem fit and proper. 

At the time of issuance of Rule the parties 

were directed to maintain status-quo as to the 

possession of the suit property till disposal of 

the Rule or until further order as the case may 

be.  
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The succinct facts are that the present 

petitioners as plaintiffs instituted Title Suit 

No. 24 of 2007 in the court of Karimagonj Senior 

Assistant Judge, Kishoregonj praying for a decree 

of declaring their title to the suit land stating 

inter alia that the plaintiffs are owners and 

possessors of the suit land, an area measuring 70 

decimals out of 307 decimals of C.S. plot No.315 

of Khatian No. 246, by way of inheritance; that 

for the last 100 years, predecessors of the 

plaintiffs and the plaintiffs themselves have been 

possessing and enjoying the suit land by specific 

demarcation within the knowledge of all including 

the defendants. The plaintiffs constructed 

structures on the suit land and the said 

structures are being used as Rice Mills, Flower 

Mills and Godown and also some structures used as 

shops. The S.A. and R.S. record-of-rights prepared 

in the names of the plaintiffs as private land and 

the opposite party Nos. 5 and 6 for the first time 

on 15.02.2007 claimed that the suit land is the 

Government Land as Hat-Bazar and asked the 

plaintiffs to remove their structures from the 

suit land for which the suit is filed for 

declaration of title of the suit land. 

The plaintiffs also filed an application 

praying for temporary injunction under Order 

XXXIX, Rule 1 and 2 of the Code of Civil Procedure 

and after hearing the plaintiffs, the trial court 

by the order dated 01.03.2007 issued show cause 

upon the defendants and also directed the parties 
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to maintain statusquo in relation to the 

possession of the suit land.  

Thereafter, the defendant Nos. 1 to 6 filed 

written objection against the said application for 

temporary injunction denying the material 

allegations made in the application for temporary 

injunction and stated inter alia that an area 

measuring 68 decimals of plot No. 315 of S.A. 

Khatian No. 131 is recorded as কাȱা and at present 

as Bazar, according to section 20(2) of the State 

Acquisition and Tenancy Act, 1950; the suit land 

is a Non-retainable land and the Government also 

acquired the said land as Hat and Bazar under the 

provision of Ordinance No. 12 of 1967. 

The learned Senior Assistant Judge after 

hearing the parties by the order dated 10.02.2008 

restrained the defendant-opposite parties by an 

order of temporary injunction on the finding that 

the Suit Land was duly recorded both in the S.A 

and R.S record-of-rights in the names of the 

plaintiffs and the Government took no steps for 

correction of the said records. 

The defendant-opposite parties being 

aggrieved by the said order of temporary 

injunction dated 10.02.2008 preferred an appeal 

being Miscellaneous Appeal No. 25 of 2008 before 

the District Judge, Kishoregonj with an 

application for stay operation of the order of 

temporary injunction dated 10.02.2008 passed by 

the Senior Assistant Judge. Thereafter, the 

defendant appellants on 24.03.2008 filed an 

application before the District Judge, without 
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notice upon the plaintiff-respondents to put up 

the records of appeal for hearing the application 

for stay on that date and the learned District 

Judge allowing the said prayer stayed the 

operation of the order of temporary injunction 

dated 10.02.2008 passed by the Senior Assistant 

Judge by the impugned order dated 24.03.2008. 

Being aggrieved by and dissatisfied with the 

order 24.03.2008 passed by the District Judge, 

Kishoregonj in Miscellaneous Appeal No. 25 of 2008 

staying the operation of the order of temporary 

injunction dated 10.02.2008 passed by the Senior 

Assistant Judge, Kishoregonj, the plaintiff-

petitioners preferred this civil revision before 

this Court. 

No one appears to support or oppose the Rule 

when the matter was taken up for hearing.  

In the civil revision application the 

plaintiff-appellants stated that the application 

for stay filed by the defendant-appellants is 

neither verified nor supported by affidavit and no 

sufficient cause was shown in the said application 

as required under law and the said application was 

not received by the opposite parties and it is 

manifestly clear that the impugned order dated 

24.03.2008 was passed on an off-date, not fixed 

for hearing without affording any opportunity to 

the respondent-petitioners for hearing. 

It is further stated by the petitioners that 

after passing the impugned order by the District 

Judge staying the order of temporary injunction 

passed by the Senior Assistant Judge the opposite 
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party No. 4 by his letter dated 27.03.2008 

requested the Government Pleader for their future 

course of action since the order of temporary 

injunction was stayed by the District Judge. 

Government Pleader on the same day made his 

opinion which is as under: 

"আপনার িবগত ইং ২৭/০৩/২০০৮ তািরেখর ৪৩১/আরএম নং ʍারেকর সিহত 

সহকারী কিমশনার (ভূিম) কিরমগǻ এর ইং ২৭/০৩/২০০৮ তািরেখ ৯০ নং ʍারক 

স˘িলত পেƯর কিপ Ƶাȼ হইয়া জািনেত পািরলাম ĺয, িকেশারগǻ ĺজলা জজ আদালেত 

২৫/২০০৮ িমছ আিপল ĺমাকțমার বতŪমান অবʆা িক এবং পরবতʗ করনীয় িক এই 

িবষেয় জররুী িভিȑেত িদক িনেদŪশনা বা মতামত ĺদওয়ার জনƟ আমােক অনেুরাধ 

করা হইয়ােছ। 

তৎেϕিϠেত আপনােক জানােনা যাইেতেছ ĺয, ĺমাঃ আিজজরু রহমান গং কিরমগǻ 

িসিনয়র সহকারী জজ আদালেত ĺজলা Ƶশাসক গং িবরেুȝ ২৪/২০০৭ নং অনƟ Ƶকার 

ĺমাকțমা দােয়র কিরয়া অʆায়ী িনেষধাǷার ƵাথŪনা কিরেল পর মাননীয় আদালত 

উভয় পেǘও উপর িʆিতবʆার আেদশ ĺদন। পɩাৎ সরকার িববাদী পǘ িʆতাবʆার 

আেদেশর িবরেুȝ িলিখত আপিȑ দািখল কিরয়া উভয় পেǘর শনুানী অেȭ িবগত ইং 

১০/০২/২০০৮ তািরেখর ২১ নং আেদশ বেল িʆতাবʆার আেদশ vacate কিরয়া 

অʆায়ী িনেষধাǷার আেদশ জারী করা হয়। অতঃপর সরকার িববাদী পǘ ঐ মত 

অʆায়ী িনেষধাǷার আেদেশর অসɖিতেত মাননীয় ĺজলা জজ আদালেত ২৫/২০০৮ 

নং িমছ আিপল দােয়র কিরয়া ইং ১০/০২/২০০৮ তািরেখ ২১ নং অʆায়ী 

িনেষধাǷার আেদেশর কাযŪকািরতা ʆিগত থাকার ƵাথŪনা কিরেল মাননীয় ĺজলা জজ 

বাহাদরু ইহার শুনানী ƣহণ কিরয়া িবগত ইং ২৪/০৩/২০০৮ তািরেখ ০৩ নং 

আেদশমেূল অʆায়ী িনেষধাǷার আেদেশর কাযŪকািরতা পরবতʗ িনেদŪশ না ĺদওয়া 

পযŪȭ ʆিগত কেরন। ĺযেহতু অʆায়ী িনেষধাǷার আেদেশর কাযŪকািরতা বতŪমােন আর 

বহাল ও বলবৎ নাই ĺসই ĺহতু সরকার পেǘ করনীয় ĺকান কাজ কিরেত আইনগত 

ĺকান বাধা নাই। তেব পরবতʗ আেদশ ও িনেদŪশ সɑেকŪ  মােঝ মেধƟ ĺখাঁজ খবর 

রািখেত হইেব। ইহাই আমার অিভমত।" 

The petitioners submitted that the records of 

the appeal submitted before the learned District 

Judge on a date not fixed for hearing as per 

prayer made by the opposite parties for hearing of 

the application filed praying for stay which was 
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passed not on the date fixed for hearing but on 

the day not fixed for hearing inasmuch as the 

impugned order passed without sufficient legal 

notice to the respondents of the appeal, the 

impugned order is void being violative of the 

principle of the natural Justice and the court of 

appeal below committed an error of law resulting 

in an error in the decision occasioning failure of 

justice. 

The petitioners would submit that the 

plaintiff-petitioners filed the suit for 

declaration of their title to the suit land and 

the said suit is still pending and the opposite 

parties are very much party to the pending suit. 

In the circumstances, opposite parties as it 

appears from the opinion of the Government Pleader 

dated 27.03.2008, may evict the petitioners from 

the suit land during pendency of the title suit 

and if the opposite parties succeeded in evicting 

the petitioners that would be an affront to 

judicial proceeding and pre-empt the judgment. 

During the pendency of the suit, the opposite 

parties being a party to the suit cannot take any 

action which would affect the fate of the pending 

suit and the court of appeal below without 

considering the aforesaid facts and legal position 

of the suit passed the order of stay. 

The petitioners would further submit that as 

per Order XLI, Rule 5 of the Code of Civil 

Procedure, appellate court only on sufficient 

cause can stay operation of the order of temporary 

injunction passed on merit after hearing the 
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parties but the court of appeal below passed the 

impugned order without sufficient cause. The order 

of temporary injunction as granted by the Senior 

Assistant Judge on consideration of the materials 

on record and after hearing the parties cannot be 

interfered without hearing the plaintiff-

petitioners and as such the impugned order passed 

without jurisdiction. The impugned order is a Non-

speaking order, passed without assigning any 

reason in support of the order and as such court 

of appeal below committed an error of law 

resulting in an error in the decision occasioning 

failure of justice in staying the operation of the 

order of temporary injunction passed by the Senior 

Assistant Judge. 

I have gone through the records available 

before me and the contents of the application and 

it appears that this Court while issuing the Rule 

directed the parties to maintain statusquo as to 

the possession of the suit property till disposal 

of the Rule or until further order as the case may 

be. It further appears that the opposite parties 

did not appear to oppose the Rule or to vacate the 

interim order passed by this Court though the 

notice was duly served upon them. I am informed by 

the office that the Miscellaneous Appeal no. 25 of 

2008 as well as the Other Class Suit No. 24 of 

2007 is still pending before the respective courts 

below. Since there was no order of stay of 

proceedings of the suit the trial should have 

proceeded with the suit as suit for declaration of 

title has nothing to do with the fate of ad-
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interim injunction. The appellate court below also 

could have disposed of the Miscellaneous Appeal. 

However, it did not happen. Meanwhile, 17 years 

have been passed and the parties are maintaining 

the statusquo in relation to the possession of the 

suit property. In such circumstances the trial of 

the suit itself should be concluded as early as 

possible following the legal procedure.        

In the facts and circumstances discussed 

above, I am of the opinion, ends of justice would 

be best served if the instant Rule is disposed of 

directing the parties to continue in maintaining 

the status-quo in relation to possession of the 

Suit Land maintaining its nature and character 

till disposal of the Other Class Suit No. 24 of 

2007 unless the trial court during trial thinks it 

proper to pass any order for ends of justice. The 

Miscellaneous Appeal No. 25 of 2008 pending before 

the court of District Judge, Kishoregonj is hereby 

disposed of as it has lost its efficacy the 

District Judge is directed to take note of it and 

pass order accordingly disposing the miscellaneous 

appeal. The trial court is directed to conclude 

the trial expeditiously keeping in mind that the 

original suit is of the year 2007.   

Resultantly, the Rule is disposed of with 

above observations. 

Communicate the judgment and order at once.        
 
 
 
 
 
 
 
 
 
Ziaul Karim 
Bench Officer 


