IN THE SUPREME COURT OF BANGLADESH

Present
Mr. Justice Mamnoon Rahman

HIGH COURT DIVISION

(CIVIL REVISIONAL JURISDICTION)

Civil Revision No. 3523 of 2000
In the matter of:

Habibur Rahman and another.
...Petitioners.
-Vs-
Executive Engineer and others.
....Opposite parties.
Mr. Swapan Kumar Dutta, Adv.
...For the petitioners.
Mr. Khan Md. Peer-E-Azam Akmal, DAG with
Mr. A . K.M. Mukhter Hossain, AAG
Ms. Sonia Tamanna, AAG
Mr. Md. Uzzal Hossain, AAG
...For the opposite parties.

Heard on: 16.11.2023 & 23.11.2023
And
Judgment on: The 27" January, 2025

In an application under section 115(1) of the Code of Civil

Procedure, 1908 rule was issued calling upon the opposite parties

No. 1 and 2 to show cause as to why the judgment and order dated

24.04.2000 passed by the subordinate Judge, Barishal in Title

Appeal No. 25 of 1998 reversing those of the trial court should not

be set aside and/or pass such other or further order or orders as to

this court may seem fit and proper.

The short facts relevant for the disposal of this rule, is that,

the present petitioner as plaintiff instituted Title Suit No. 47 of

1996 in the court of Senior Assistant Judge, Barishal Sadar,

implicating the opposite party as defendant for declaration that the



Memo as specified in Schedule Kha is illegal, collusive and not
binding upon the plaintiff with a further prayer of decree of
permanent injunction. The further case of the plaintiff-petitioner is
that one Rajendra Nath the C.S. recorded tenant was the owner of
the suit property and who permanently settled over the same to
Taher Ali and in R.S. operation the name of tenant Taher Ali was
according recorded in the R.S. Khatian No.8 431 and thereafter said
Taher Ali, the R.S. recorded tenant settled his 008 acres of land out
his entire 0102 acres of land in Chandiana title and also made over
the possession of the same to one Dalilar Rahman at a rental of 12
taka 4 (four) anna only and who had been enjoying the same
through the monthly bharatia by erecting a shop thereon and the
same was also accordingly recorded in his name in R.S. and S.A.
Khatian No0.431/1 and 292 respectively under the R.S. Plot No.589.
Thereafter R.S. and S.A. recorded tenant Dalilur Rahman having
been the owner of the same gifted away his entire to his son Md.
Abdur Rob who thereafter vide two registered sale deed dated
23.2.1986 sold the same to the plaintiff Nos. 1 and 2 and since the
purchase they have been enjoying and occupying the same upon
establishment of the "Modern Glass House", a famous glass busi-
ness centre, then within the full knowledge of defendants opposite
parties and they have also mutated their names in the Office of the

Assistant Commissioner(Land) and Municipality by virtue of their



registered kabalas and have been paying rents and taxes
accordingly but the defendant appellant opposite party No.l vide
his Memo No. 4888/2 dated 24.10.1995 asked the plaintiff
respondent petitioners to handover the vacant possession of the suit
property to him within seven days and the plaintiff petitioners upon
a joint application to the defendant No. 2 opposed it and asked for
the withdrawal of the same but the defendant No.2 illegally and
whimsically rejected the prayer of the plaintiff petitioners and vide
a further Memo No0.504412 dated 28.11.1995 reiterate the previous
order and thereafter on 4.12.1995, these petitioners by a legal notice
through his learned Advocate asked them to withdraw their illegal
memo but in reply to the same the defendant no.2 vide his Memo
No. 5287 dated 12.12.1995 refused to withdraw the same and hence
this suit was filed for the aforesaid reliefs.

The defendant Nos. 1 and 2 contested the suit by filing joint
written statement denying all the material allegations made in the
plaint. The case of the defendants, are that, the suit is barred by
section 42/56 of the Specific Relief Act as well as section 107 of
the Transfer of Property Act. The further case of the defendant
opposite party is that the R.S. and S.A. record in the name of Taher
Ali and Dalillar Rahman are false and the story of settlement as
alleged by the plaintiff is also false and the story of further

settlement to Dalilar Rahman by the recorded tenant Taher Ali is



also false and the then Government had acquired the same for
construction of a public warehouse and the relevant documents of
the same are with the title suit No. 309 of 1991 and the suit
property are all through the public property and plaintiff respondent
petitioner have had no title possession of the suit property and last
of all they prayed for the dismissal of the suit.

During trial both the parties adduced evidence both oral and
documentary. The trial court framed as many as nine Issues. The
trial court also considered the submissions as advanced by both the
parties materials on record and the evidence both oral and
documentary and thereafter the trial court vide the impugned
judgment and decree dated 11.01.1998 decreed the suit in favour of
the plaintiff-petitioners. The defendants being aggrieved by and
dissatisfied with the aforesaid judgment and decree passed by the
trial court moved before the District Judge, Barishal by way of
appeal being Title Appeal No. 25 of 1998. The same was eventually
heard by the Subordinate Judge, 3™ court, Barishal who after
hearing the parties, considering the facts and circumstances vide the
impugned judgment and decree allowed the appeal and sent the
case back on remand to write a fresh judgment on the basis of the
observation made by the lower appellate court. The petitioners

being aggrieved by and dissatisfied with the aforesaid judgment and



decree passed by the lower appellate court moved before this court
and obtained the present rule.

Mr. Swapan Kumar Dutta, the learned Advocate appearing
on behalf of the petitioner-plaintiffs submits that the lower
appellate court below without applying its judicial mind and
without considering the facts and circumstances as well as evidence
led by both the parties most illegally and in an arbitrary manner
passed the impugned judgment and decree which requires
interference by this court. He submits that in the present case in
hand the plaintiff-petitioners adduced sufficient evidence to prove
their right, title and possession in the suit property beyond all
reasonable doubt. He further submits that in the trial court the
plaintiff-petitioners not only adduced documentary evidence but
adduced oral evidence to prove the possession as well as title in all
manners. He further submits that in the present case in hand the
chain is unbroken regarding the title of the plaintiff-petitioners as
much as the impugned notice in the suit in question clearly speaks
about the confirmation of possession by the plaintiff-petitioners. He
further submits that the trial court on vivid discussion of the facts
and circumstances materials on record evidence placed by the
parties side by side and came to a clear conclusion that the plaintift-
petitioners are entitled to get the relief as prayed for. He also

submits that the lower appellate without controverting the findings



arrived at by the trial court came to a conclusion that the trial court
failed to dispose of the suit in a proper manner which requires
interference by this court. The learned counsel also placed the
impugned judgment and decree passed by both the courts below.

Mr. Khan Md. Peer-E-Azam Akmal, the learned Deputy
Attorney General appearing on behalf of the opposite parties
vehemently opposes the rule and submits that the court below on
proper appreciation of the facts and circumstances, materials on
record, evidence both oral and documentary passed the impugned
judgment and decree passed by the court below which requires no
interference by this court.

I have heard the learned Advocate for the petitioners as well
as the learned Deputy Attorney General for the opposite parties. I
have perused the impugned judgment and decree passed by the trial
court as well as appellate court, revisional application, grounds
taken thereon, L.C. Records as well as necessary papers and
documents annexed herewith.

On perusal of the same, it transpires that while the plaintiff-
petitioners enjoying the suit property exclusively without any
interruption or any encumbrances. The defendant No. 1 issued a
notice dated 24.10.1995 to vacant the premises within seven days
from the date of the notice. The plaintiff-petitioners replied the

same annexing all the papers and documents regarding their right,



title and possession and requesting the defendant No. 1 to withdraw
the notice. Eventually, the defendant No. 1 refused to do so rather
threatened for action and dispossession by force. Finding no other
alternative the petitioners as plaintiffs instituted the suit before the
trial court. It further transpires that the defendant Nos. 1 and 2
contested the suit by filing written statement denying all the
material allegations made in the plaint. The positive case as raised
by the defendants, are that, in the year 1905 the property was
acquired by the government for the purpose of construction of
godown in the said premises. It transpires that during trial the
parties adduced evidence both oral and documentary.

On perusal of the findings arrived at by the trial court, it
transpires that to prove the title and possession the plaintiffs
adduced evidence both oral and documentary before the trial court
the plaintiffs adduced all the relevant record of rights and deeds to
prove their unbroken chain. The trial court after consideration the

same held as follows;
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but will have to established his right by du process in the
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The main contention as raised by the defendants relates to an
acquisition but on meticulous perusal of the judgment and decree
passed by the trial court as well as L.C. Records, it transpires that
the defendants failed to adduce any single papers to that effect
though the defendants stated in the written statement and evidence
that all the records were wrongly prepared in the name of the
plaintiffs, but no step was taken to rectify the same in any stages.
So, on meticulous perusal of the papers and documents, it transpires
that the plaintiffs proved their right, title and possession in the suit
property. The lower appellate court while passing the impugned
judgment and decree sent the case back on remand without any
cogent reason. On perusal of the judgment and decree passed by the
lower appellate court, it transpires that the lower appellate court
miserably failed to advert the findings arrived at by the trial court
regarding the right, title and possession. Admittedly, in a fit case
this court as well as the lower appellate court has the right to send
the case back on remand but the reasons stated by the lower

appellate court is not at all satisfactory.
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Hence, I find substance in the instant rule. Accordingly, the
instant rule is made absolute. The impugned judgment and decree
passed by the lower appellate court is hereby set aside and the
judgment and decree passed by the trial court is hereby affirmed.

Send down the L.C. Records to the concerned court below
with a copy of the judgment at once.

However, there shall be no order as to cost.

- (Mamnoon Rahman,J:)

Emdad.B.O.



