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 This appeal, preferred under Section 10 of the Criminal 

Law Amendment Act, 1958 is directed against the  judgment and 

order dated 14.12.2015 passed by the learned Special Judge, 

Special Judge Court No. 10, Dhaka in Special Case No. 11 of 

2014 re-numbered from Special Case No. 169 of 2013 arising out 

of Darus Salam Police Station Case No. 15 dated 07.12.2011 

corresponding to A.C.C. G.R. No. 125 of 2011 convicting the 

appellant under Section 409 of the Penal Code and sentencing her 

to suffer simple imprisonment for 03 (three) months with a fine of 

Taka 1,36,637/- in default to take action for the recovery of fine 

by attachment and sale of any movable/immovable property 

belonging to the convict-appellant-petitioner as per provision of 

section 386 of the Code of criminal Procedure. 

  The facts, relevant for disposal of the appeal, in short, are 

that one Lotifa Begum, Hostel Super of Nawab Foyjunnessa 

Karmajibi Women Hostel lodged a First Information Report (FIR) 

with Darus Salam Police Station, alleging inter alia that the 

accused collected seat rents and security deposits from the 

boarders but failed to deposit the same into the concerned bank 

account. Thus, she misappropriated a sum of Taka 1,36,637/-  

during the period from 26.08.2010 to 21.12.2010. She was 
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suspended on 21.12.2010 and pursuant to the direction of the 

higher authority the instant case was instituted against the 

accused. 

A seizure list was prepared on 19.11.2012 by a Sub-

Assistant Director of the Anti Corruption Commission in 

connection with the case. 

On closure of the investigation and with the approval of 

Anti Corruption Commission vide Memo No. 10175 dated 

10.04.2010 Darus Salam Police Station, DMP, Dhaka submitted 

charge sheet No. 136 dated 22.04.2013 against Mukti Rani 

Chakroborti and Mamataz Begum under Sections 409 and 109 of 

the Penal Code read with Section 5(2) of the Prevention of 

Corruption Act, 1947. 

Subsequently, the case was transferred to the learned 

Special Judge, Court No. 10, Dhaka and registered as Special Case 

No. 11 of 2014. Accused No. 2, Mamataz Begum filed an 

application under Section 241A of the Code of Criminal 

Procedure. Upon hearing the parties, the learned Special Judge 

discharged her from the case on 07.05.2014 and thereafter framed 

charge in absentia against the appellant under section 409 of the 

Penal Code read with section 5(2) of the Prevention of Corruption 
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Act, 1947. The accused could not be examined under Section 342 

of the Code of Criminal Procedure since she remained 

absconding. 

  In the course of the trial, 06 prosecution witnesses were 

examined while the defence examined none. 

 Upon conclusion of trial and hearing the parties, the learned 

Special Judge, Special Judge Court No. 10, Dhaka convicted the 

accused under Section 409 of the Penal Code and sentenced her to 

suffer simple imprisonment for 03 (three) months along with a 

fine of Taka 1,36,637/-. 

 Being aggrieved by and dissatisfied with the judgment and 

order of conviction and sentence the convict-appellant preferred 

this instant Criminal Appeal before this Court. This Court 

enlarged the appellant on bail till disposal of the appeal on 

08.10.2017. 

 Mr. Md. Khurshid Alam Khan, the learned Senior Advocate 

assisted by Mr. Moniruzzaman Rana, the learned Advocate 

appearing on behalf of the appellant contends that although the 

alleged period of occurrence was from 26.08.2010 to 21.12.2010, 

the appellant assumed charge of her post on 30.08.2010, whereas 
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the FIR was lodged on 07.12.2011 without any satisfactory 

explanation for such inordinate delay. 

 He further submits that none of the boarders, from whom the 

seat rents and security deposits had been collected, was examined 

during investigation or trial, nor their statements was recorded 

under Section 161 of the Code Criminal Procedure. 

 He next contends that although the charge sheet was 

submitted against both Mukti Rani Chakrabarti and Mamataz 

Begum (Hostel Super), the latter was discharged from the case, 

despite the prosecution case alleging their joint involvement in the 

alleged misappropriation. 

 He further argues that Exhibit 2 clearly demonstrates that the 

appellant had deposited the collected seat rents and security 

deposits to Sonali Bank Limited, Mirpur-1 Branch, Dhaka and as 

such no offence of criminal breach of trust was made out against 

her, therefore the judgment of conviction and sentence is liable to 

be set aside. 

 The learned Advocate additionally submits that the appellant 

is an unfortunate woman who, after losing her employment, was 

compelled to return to her native district Gaibandha leaving Dhaka 

due to extreme financial hardship. According to him, she and her 
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family have been suffering severe economic hardship, mental 

agony and emotional distress for more than 15 years on account of 

this case, although she was falsely implicated therein. 

 He finally prays for allowing the appeal and for setting aside 

the judgment and order of conviction and sentence. 

 In support of his contention, he refers to the decisions passed 

in the case of Shahin Vs. The State, reported in 

19SCOB(2024)AD 148, State Vs. Lalu Miah and another, 

reported in 39DLR(AD)117, Matru Vs. State of U.P., reported in 

AIR (1971) SC 1950, Abdus Salam Vs. The State, reported in 14 

BLD(1994)99, State Vs. Md. Tohurul Islam @ Azizul Haque and 

others, reported in 66 DLR(2014)386, State Vs. Jashim Uddin 

alias Iqbal and another (absconding), reported in 70 

DLR(2018)211, Md. Jamsed Ahmed Vs. The State, reported in 14 

BLD(1994) 301 and Malai Miah Vs. The State, reported in 13 

BLD 277. 

 Per contra, Mr. S.M. Iqbal Bahar Bhuiyan, the learned 

Advocate appearing on behalf of the respondent No. 2, contends 

that the alleged occurrence took place during the period from 

26.08.2010 to 21.12.2010 and the accused was suspended on 

21.12.2010. Thereafter, upon completion of departmental 
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proceedings, the competent authority directed to lodge criminal 

proceedings, which occasioned the delay in filing the FIR. 

 He also contends that PW 1 proved the allegation of 

misappropriation of Taka 1,36,637/-. PW 4 and PW 6 

corroborated the evidence adduced by PW 1. Moreover, 

conviction can legally be based even upon the testimony of a 

single trust worthy witness. Misappropriation has also been 

established by the departmental inquiry. Departmental inquiry 

report has been marked as Exhibit 4.  

 He next submits that the informant joined the place of 

occurrence on 15.06.2011 which negates any suggestion of 

personal enmity between the accused and informant. 

 He further submits that the trial was conducted in absentia 

and the continued absecondence of the appellant demonstrates her 

guilty mind and culpability. 

 He additionally contends that the convict-appellant and the 

discharged Hostel Superintendent, Mamtaz Begum did not stand 

on same footing because the accused was responsible to maintain 

the cash and accounts as she was accountant cum cashier whereas 

Mamataz Begum was responsible to supervise the hostel but she 

was not responsible for maintaining the accounts and cash. 
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Accordingly, he submits that the conviction and sentence imposed 

by the trial Court is lawful and proper and calls for no interference 

by this Court. Finally, he prays for dismissal of the appeal.  

 I have considered the submissions of the learned Advocates 

for both sides, perused the impugned judgment and order passed 

by the trial Court and the materials on records. 

For proper adjudication of the matter and to analyze the 

facts, let me review the evidence of the prosecution's case. 

PW 1, Latifa Begum, Hostel Superintendent and informant 

of the case stated that she joined the service on 15.06.2011. 

Accused Mukti Rani Chakrabarti served as Hostel Accountant 

Cum Cashier. She collected seat rent and security deposit from the 

boarders amounting to Taka 1,36,637/- during the period from 

26.08.2010 to 21.12.2010 but she misappropriated the said amount 

without depositing the same into the concerned bank account. 

Subsequently, she was dismissed from service and pursuant to 

official instruction, she lodged the case. She proved the seizure list 

as Exhibit 2 and the Jimmanama as Exhibit 3. She was not cross-

examined as the accused was absconding. 

PW 2, Mahfuza Aktar, Assistant Hostel Super, is a seizure 

list witness. She proved the seizure list as Exhibit 2. 
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PW 3, Md. Hasan Kabir Khan, Constable, Anti-Corruption 

Commission is another seizure-list witness. He proved his 

signature appearing on the seizure list, marked as Exhibit 2/3. 

PW 4, Md. Lutful Kabir, District Women Affairs Officer, 

Jamalpur, conducted the departmental inquiry into the matter. 

Upon inquiry he found irregularity in respect of Taka 1,36,637/-. 

He submitted inquiry report and proved the same as Exhibit 4. 

PW 5, Helena Parvin, Sub-Inspector of Police who filled up 

the FIR form, proved the FIR as Exhibit 5. 

PW 6, Md. Mofazzal Hossain Hawlader, investigating 

officer stated that the accused collected seat rents from the 

boarders but she misappropriated the collected money without 

depositing the same into the bank account. He submitted charge 

sheet No. 136 dated 22.04.2013. He proved seizure list as Exhibit 

2, the Jimmanama as Exhibit 3 and the sanction letter as exhibit 6. 

 It appears from the charge sheet that the investigating officer 

submitted the same against both Mamataz Begum, the Hostel 

Superintendent and Mukti Rani Chakrabarti (the appellant). The 

investigating officer opined that Mukti Rani Chakrabarti and 

Mamataz Begum in collusion with each other embezzled the 

money collected from the boarders without depositing the same 
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into the bank account. Mamataz Begum did not sign the three 

months monthly report, cash register and daily income register for 

blaming Mukti Rani Chakrabarti. The opinion runs as follows:  

 “Hi¡−h Bp¡j£ j¤¢š² l¡e£ Qœ²ha£Ñ Hhw ®q¡−ØVm p¤f¡l flØfl ®k¡Np¡S−n 

HL ®h¡XÑ¡l Hl ¢eLV ®b−L ¢iæ ¢iæ f¿Û¡u V¡L¡ NËqZ L−l ®l¢SØV¡−l kb¡kbi¡−h 

E−š¡me e¡ L−l Hhw hÉ¡w−L Sj¡ fÐc¡e e¡ L−l BaÁp¡a L−l−Rez BaÁp¡−al c¡u 

pÇf§ZÑl¦−f HS¡q¡l e¡j£u Bp¡j£ j¤¢š² l¡e£ Qœ²ha£Ñl Efl Q¡f¡−e¡l Apv E−Ÿ−nÉ 

®q¡−ØVm p¤f¡l jja¡S ®hNj Afl¡d pwOV−el ¢ae j¡−pl j¡¢pL fÐ¢a−hce, LÉ¡n 

®l¢Sø¡l, °ce¢¾ceÉ Bc¡u ®l¢Sø¡−l ü¡rl L−le¢e Hhw LaÑªfr−L ¢hou¢V AhNaJ 

Ll¡e¢ez ®q¡−ØVm p¤f¡l jja¡S ®hNj ®h¡X¡Ñl−cl ¢pV i¡s¡ f¡Je¡ b¡L¡ p−šÆJ Hhw 

Eš² f¡Je¡ V¡L¡l ¢hou¢V ®l¢Sø¡−l E−õM b¡L¡ p−šÆJ ®Q−Ll j¡dÉ−j ®h¡XÑ¡l−cl 

S¡j¡e−al V¡L¡ f¢l−n¡d L−l−Rez B−m¡QÉ ®r−œ E−õ¢Ma ¢pV i¡s¡l V¡L¡ BaÁp¡a 

Bp¡j£àu flØfl ®k¡Np¡S−n BaÁp¡a L−l−Re j−jÑ fÐa£uj¡e quz ¢hi¡N£u ac−¿¹ 

Hhw Bj¡ LaÑªL ac¿¹L¡−m SëL«a ®lLXfœ fkÑ¡−m¡Qe¡u Bp¡j£àu flØfl 

®k¡Np¡S−n 1,36,637/- V¡L¡ BaÁp¡a Ll¡ q−u−R j−jÑ fÐ¡b¢jLi¡−h fÐa£uj¡e 

q−u−Rz” 

 However, accused Mamataz Begum was discharged from the 

case by the trial Court on 08.12.2014. The appellant stood on the 

same footing with said discharged Mamataz Begum, yet she was 

convicted merely because she could not appear before the Court 

during trial. Since the co-accused (Hostel Superintendent) was 
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discharged, this Court finds inconsistency in maintaining 

conviction only against the accused who was the 

cashier/accountant.  

 It is now a settled principle of law that the Court cannot 

convict one accused and acquit the other when there is similar or 

identical evidence pitted against two accused persons. In this 

regard, reliance may be placed upon the decision passed in the 

cases of Shahin Vs. The State, reported in 19 SCOB (2024) AD 

148 and Yogarani Vs. State by the Inspector of Police, reported in 

AIR 2024 SC 4641. In Jabed Shaukat Ali Qureshi Vs. State of 

Gujarat reported in MANU/SC/1012/2023:2023: INSC: 827 

wherein it has been held: 

“When there is similar or identical 

evidence of eyewitnesses against two 

accused by ascribing them the same or 

similar role, the Court cannot convict 

one accused and acquit the other. In such 

a case, the cases of both the accused will 

be governed by the principle of parity. 

This Principle means that the Criminal 

Court should decide like cases alike, and 
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in such cases, the Court cannot make a 

distinction between the two accused, 

which will amount to discrimination.”  

 The prosecution failed to establish exclusive entrustment and 

dishonest misappropriation by the appellant independent of the 

supervisory failures of the discharged co-accused.  

 It is transpired from Exhibit 2 that the appellant deposited 

the most of the collected seat rents and security deposits into 

Sonali Bank Limited, Mirpur-1 Branch, Dhaka. Moreover, it was 

also the duty and responsibility of the then hostel superintendent, 

namely, Mamataz Begum to supervise and ensure whether the 

collected rents were duly deposited to the concerned bank 

account. However, the trial Court convicted the appellant without 

considering these material aspects of the case.   

  While convicting the accused the trial Court observed that 

the accused remained absconding during trial, which according to 

the Court, reflected a guilty mind. However, the learned Advocate 

for the appellant submits that after losing her employment the 

appellant left Dhaka and returned to her native district, Gaibandha 

owing to extreme poverty and lack of livelihood, and therefore her 

absence cannot ipso facto establish guilt. 
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 It is established precedent that absconding alone does not 

prove guilt.  In this connection, reliance may be placed on the 

decisions passed in the cases of State vs. Lalu Miah and another, 

reported in 39 DLR (AD) (1987) 117 and Shahin Vs. The State, 

reported in 19 SCOB (2024) AD 148, Abdus Salam Vs. The 

State, reported in 14 BLD(1994)99, State Vs. Md. Tohurul Islam 

@ Azizul Haque and others, reported in 66 DLR(2014)386, State 

Vs. Jashim Uddin alias Iqbal and another (absconding), reported 

in 70 DLR(2018)211, Md. Jamsed Ahmed Vs. The State, reported 

in 14 BLD(1994) 301 and Malai Miah Vs. The State, reported in 

13 BLD 277. In State vs. Lalu Miah and another (supra), wherein 

the Apex Court held:  

 “ Absconsion by itself is not an incriminating matter for 

even an innocent person may abscond for his safety.” 

 Earlier a similar view was taken in the case of Matru Vs. 

State of UP, reported in AIR 1971 SC 1050 wherein it has been 

held: 

 “Mere absconding by itself does not necessarily lead to a 

firm conclusion of guilty mind. Even an innocent may feel 

panicky and try to evade arrest when wrongly suspected of a grave 

crime; such is the instinct of self-preservation. The act of 
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absconding is no doubt relevant piece of evidence to be 

considered along with other evidence but its value would always 

depend on the circumstances of each case.” 

 Considering the gravity of the alleged offence, the facts and 

circumstances of the case, and the ratio passed in the above-

mentioned decisions, I am of the considered view that the 

judgment and order of conviction and sentence cannot be 

sustained in law and is liable to be set aside. 

 I find merit in the appeal and substance in the submission 

advanced by the learned Advocate appearing on behalf of the 

appellant. 

 In the result, the appeal is allowed. 

 The judgment and order dated 14.12.2015 passed by the 

learned Special Judge, Special Judge Court No. 10, Dhaka in 

Special Case No. 11 of 2014 re-numbered from Special Case No. 

169 of 2013 arising out of Darus Salam Police Station Case No. 

15 dated 07.12.2011 corresponding to A.C.C. G.R. No. 125 of 

2011 is hereby set aside. 

 The appellant is acquitted of the charge brought against her. 

  The convict-appellant is released from her bail bond.  
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 Let the judgment along with the lower Court's records (LCR) 

be communicated to the Court concerned forthwith.  

 

         

(Md. Bashir Ullah, J.) 

 

 

 

 

 
 

Md. Ariful Islam Khan 

Bench Officer 


