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Sheikh Abdul Awal, J:

This First Appeal at instance of the defendant Aradhan
Mandol and 2 others as appellants is directed against the

judgment and decree dated 27.02.2017 (decree signed on
06.03.2017) passed by the learned Joint District Judge, 2nd



Court, Manikgonj in Title Suit No. 459 of 2012 decreeing the

suit.

Facts of the case, briefly, are that the Plaintiffs as
Respondents instituted Title Suit no. 459 of 2012 before the
learned Joint District Judge, 2nd court, Manikgonj praying a
decree for declaration of title and correction of SA and RS
records of the suit land against the defendant-appellants. The
plaintiffs’ case in brief is that the suit property situated at
mouza-Horogoz, police station- Shaturia, district-Manikgonj was
owned and possessed by Shyamcharan and Ramcharan in whose
names the CS Khatian no. 459 was duly prepared and published.
Shyamcharan and Ramcharan transferred the suit land to their
step-brother namely Sreeman Raimohon Nomodas by gift deed
No.1883 dated 10.03.1927 and handed over possession of the
same to the donee. Thereafter the suit land were recorded in the
Petty Khatian nos. 619 and 1848 in the names of Shyamcharan
and Ramcharan admitting the gift made to Raimohon as written
in the possession column. Sreeman Raimohon Nomodas died
leaving his son Sribash Nomodas as heir, who became owner
and possessor of the suit land. Sribash Nomodas transferred
some land measuring 30 decimals to some defendants and until
his death he was the owner and actual possessor of the suit land.
Thereafter, Sribash Nomodas died leaving his 3 sons (Plaintiffs)
as his heirs became owner and possessor of the suit land in place
of their deceased father. In the first half of the month of Kartik,
1419 B.S., while conducting inquiries to facilitate the mutation
and separation of shares in their own names, the plaintiffs
obtained certified copy of the S.A. and R.S. khatian (records of

rights) and discovered that those khatians were erroneously



prepared in the names of the defendants' predecessors. As the
said records cast a cloud over the plaintiffs' title, they filed the

suit to rectify the matter.

There are eight defendants in the suit, only defendant Nos.
1-3 have filed written statements. The essence of the written
statements filed by defendant Nos. 1-3 is that the plaintiff’s suit
lacks a cause of action, which is not maintainable in its present
form and manner, the suit is bad for defect of parties and barred
by the law of limitation. In the suit-related C.S. Khatian No. 459,
Shyamcharan and Ramcharan, the owners and possessors of a
one-third share; upon the death of Ramcharan, his son Pagal
Chan survived as his heir, who sold out 96.5 decimal to Gopal
Mondol from Plot no. 14074. Gopal Mondol sold out 42 decimal
to Mohammad Ali and Narayan from Plot nos. 14729 and
14733. Mohammad Ali and Narayan sold out 24 decimal to
Gopal Mondol. Gopal Mondol was the only heir of
Shyamcharan. The rest property was duly recorded in the name
of Gopal Mondol in the SA and RS records. The defendant nos.
1-3 are the heirs of Gopal Mondol, they have been in continuous
possession and occupation. The present suit, filed after 70 years
based on a collusive, fabricated, and inoperative gift deed No.
1883 dated 10.03.1927. The predecessors of the plaintiffs never
claimed the suit land as their own. The plaintiffs possess neither
title nor possession regarding the suit land; therefore, the

defendants seek the dismissal of the suit.

At the trial the learned Joint District Judge on the pleadings

of the parties framed the following issues for determination:-



I)  Whether the case is maintainable its proper form and
manner?

II) Whether the case is barred by limitation.

IIT) Whether the plaintiff has/had title in the suit land?

IV) Whether the plaintiff is entitled to get a decree as prayed

for?

It is found that the plaintiff side examined 3 witnesses also
exhibited some documents to prove their cases but the

defendants examined none.

The learned Joint District Judge, 1st Court, upon hearing
the parties by his judgment and decree dated 27.02.2017 (decree
signed on 06.03.2017) passed in Title Suit No. 459 of 2012

decreed the suit.

Being aggrieved by the aforesaid impugned judgment and
decree dated 27.02.2017, the defendants Aradhan Mandol and 2
others as appellants preferred this First Appeal.

Mr. Ashim Kumar Mallik, the learned Advocate appearing
for the defendant-appellants in the course of argument takes us
through the plaint and written statement of the suit, evidence of
PWs and other materials on record including the impugned
judgment and then submits that in the case the plaintiffs
examined three witnesses and submitted the C.S, S.A, R.S., and
two other petty khatians (records of rights) regarding the
disputed land recorded in the names of Shyamcharan and
Ramcharan and certified copy of a deed of gift dated
10/03/1927( Exhibits 1-Series and 2). He adds that the
contesting defendants (Nos. 1-3) were unable to adduce any oral

testimony due to their various difficulties and it is on record that



the plaintiffs failed to prove the case set forth in the plaint
through either documentary or oral evidence and the learned trial
court below decreed the suit in favor of the plaintiffs by the
impugned judgment and decree dated 27/02/2017 mainly on the
ground that the defendants did not examine any witness to prove
their case.The learned Advocate further submits that the disputed
deed of gift as claimed to date back to 1927, the plaintiffs first
contemplated mutation or the payment of land revenue in 2012
(Bangla year 1419). They do not possess the original copy of the
deed; furthermore, the certified copy submitted as 'Exhibit 2' was
obtained on 01/03/2016—Ilong after the suit was filed and a full
century after the said deed's creation—meaning no cause of
action has been established for the suit although the learned trial
court committed an error in decreeing the suit ex parte while
also declaring that the R.S. Khatian is not binding upon the
plaintiffs.

Finally the learned Advocate submits that the plaintiffs
must prove their own case to obtain a decree. In this suit, the
plaintiffs have completely failed to substantiate their claim.
During cross-examination, PW-2 and PW-3 admitted that they
were not present when the deed was executed and they have no
idea or actual knowledge regarding its execution. The plaintiffs'
suit relates 160 decimals of land as per plaint but the witnesses
stated that the plaintiffs are in possession over 192 decimals and
thus, it is as clear as daylight that they gave false testimony
relating to land in dispute but the learned trial court below
erroneously held that the plaintiff's case stood proved simply
because the defendant failed to adduce evidence giving a goby to

well settled principle that the plaintiffs must duly prove their



own case to obtain a decree. The plaintiffs cannot secure a
decree merely by relying on the defendant's weakness. Ref. 39
DLR (AD) 237 and as such, the impugned judgment and decree
dated 27.02.2017 (decree signed on 06.03.2017) passed by the
learned Joint District Judge, 2nd Court, Manikgonj in Title Suit
No. 459 of 2012 decreeing the suit is liable to be set aside.

Mr. Md. Abu Hanif, the learned advocate appearing for the
plaintiff-respondents, on the other hand, submits that the
plaintiffs-respondents are the legal owners and actual possessors
of the suit land, who have succeeded to prove their case by
adducing proper documentary and oral evidences before the
learned trial court, the defendant appellants have miserably
failed to adduce any documentary or oral evidences before the
trial court in support of their claim as they have stated in their
written statement in respect of the correctness of the SA and RS
record. He next submits that the plaintiff-respondents have
claimed the suit land mainly on the basis of registered gift deed
no. 1883 dated 10.03.1927 and as per law a registered deed
prevails over khatians and that the learned judge of the trial court
on examining the materials on records rightly held that the
plaintiffs have been able to prove their right, title and possession
in the suit land and accordingly decreed the suit. Lastly the
learned Advocate submits that the plaintiff-appellants made an
application dated 25.05.2016 before the learned Trial Court for
calling for the volume of the said registered gift deed No. 1883
dated 10.03.1927 and the same was called for and on 19.07.2016
the learned Trial Court found the authenticity of the said gift

deed and thereupon, the Trial Court justly decreed the suit.



Having heard the learned Advocates for the respective
parties and having gone through the materials on record

including the impugned judgment and decree.

Now, to justify the impugned judgment dated 23.01.2020,
let us advert to the evidence of PWS, Exhibits and impugned
judgment and decree dated 27.02.2017 as well.

We have already noticed that in this case plaintiffs
examined 3 witnesses also exhibited some documents to prove
their case but the contesting defendant Nos. 1-3) did not adduce
any oral testimony although they submitted written statements

and cross examined the PWs.

Let us now advert to the evidence of PWs. The PW-1,
Anando Namodas testified that he is plaintiff No. 3 and other
plaintiffs are his brothers and nephews, they got the suit land by

inheritance. This witness also testified that- “Tffft aferT Bfite
AT S ST I MY 3@ 8L 2 B s-0 T2 fFAAIE ERF 28T

T ©% A ST A7 Ssvo W @ 8y & g IpEE W @F | a3
SE v s ¥% aeme g@m | amEr it S aerat FEe ™
ate M @, Ffe g ast, 9 8 S a7 eI B 57 3 AW &7 97

qez 7@ ol o swer s@f|” This witness in his cross

examination stated that- “s@s W@ 8 g ax sft wisr fF@ vy

@R | Srg a5 ARSI T2 Fee MFT | 880 W w8 Tz ¢LEd W 8
&2 ot sE 739 80 | La%9 NEE wea wfee T oImE Tfese e

a1’ This witness in his cross examination denied the

suggestion that the deed of gift was not acted upon and they

have/had no possession in the suit land.



PW-2, Upendro Biswas stated in his evidence that- “snfsr a2
SR Ja At @ Anfertt s fBf | et s vax R aftEr v @ |

TEES 3 N 5 AT S TR GRS @ 71 S 73T @F | I3 5871 8 ey

I”

BAE SEATAE s 57 @@ NG Jferst Sy w3l @ o117 This witness
in his cross examination stated that- “s»>3 f& of¥ fa@ sen| wsr
FI6 FT© AR A1 ASIF T Fofe MFF a1 | N 57@F @ @i | e
Ta -0 & A IMIEE AW 3T BF THISIGE A @FS 71 T8TF SET

A FEER| Toy 9T @, 1927 W@ el S [$F AT FEA S Tq/eT

@S 91| I 7 @foT fam| FadE AIFE St 53T @ o oy 97|

This witness in his cross examination admitted that- Jfe t Sfig

Y AR @ s &y a2 | F afers s oo

PW-3, Nibaron Sarker stated in his evidence that- “snfsy a2
S ATar A 8 Afert sy fofer | amieas 8 ww vaw afer o e s
TR REF [FFF T O1F we @ FEA| 939 ARERET SFTE IR
fert ifsr waer F@w |7, This witness in his cross examination stated
that- “Snfy v>33 SEF wfeETd T TAFe &AW 91 ©@ TRENRAE qTeT
W Fe R | oy F7 @, IREAE THEFS 5k T T3 FES F | K
MA@ STl e s @ 3/ REsi @ ammE a6t @6 g
@ OR INET T FER| oy ¥ @, TAAT Gl NG ARCIRA AN
S wye

On a close perusal of the evidence of PWs both oral and
documentary, we find no clear evidence of title of the plaintiffs

in the suit land inasmuch as the PW-1 has exhibited a certified
copy of the deed of gift being No. 1883, dated 10/03/1927 as



Exhibit-2, which was obtained on 01/03/2016, long after the suit
was filed. The three (3) primary conditions of a deed of gift are
offer, acceptance, and the transfer of possession. A perusal of the
said Deed No. 1883 (Exhibit-2) reveals no mention of the donee
having accepted the gift, nor is there any reference to the
delivery of possession. Moreover, neither the plaintiff's
grandfather Raimohan Namdas, nor their father Sribas Namdas,
nor the plaintiffs themselves have ever paid any taxes or land
revenue in the last 100 ( hundred) years, which suggests that the
disputed Deed No. 1883 dated 10/03/1927 did not become
legally operative. It is also found the plaintiffs exhibited
document exhibit-1 series being C.S. khatian, R. S. khatian and 2
petty/ tiny khatian also recorded in the name of the predecessors

of the defendants.

In a suit for declaration of title, it is the prime duty of the
plaintiffs to prove their absolute possession and right over the
suit land and it is on record that the plaintiffs have filed the suit
claiming 160 decimals of land across seven plots. PW-1
(Plaintiff No. 3) stated in his evidence that the plaintiffs filed the
suit regarding 4 (four) plots, who also deposed that I cannot state
the R.S. Khatian number. Conversely, PW-2 and PW-3 have
claimed that the plaintiffs are in possession of 192 decimals of
land which creates a doubt as to the plaintiffs’ case. Further, the
plaintiffs claimed an exchange of properties by way of Ewaj-
badal but failed to submit any deed of exchange before the court.
In a legal dispute, if the plaintiffs claim ownership or rights
based on an exchange of property through ewaj-badal (an oral or

written exchange deed) but they fail to submit any formal deed



10

of exchange before the court is generally fatal to the plaintiffs'

claim of ownership.

There is another aspect of the matter to which we think the
attention of the trial Court ought to have been drawn. The
disputed deed of gift is claimed to date back to 1927, the
plaintiffs’ first contemplated mutation or the payment of land
revenue in 2012 (Bangla year 1419). The plaintiffs failed
produce the original copy of the deed. The certified copy
submitted as 'Exhibit 2' was obtained on 01/03/2016 long after
the suit was filed and a full century after the deed's creation,
meaning actually no cause of action has been established for the
suit. In the facts of the case and for the reasons stated above, we
are clearly of the opinion that the learned trial Judge acted
illegally in holding the plaintiffs have been succeeded to prove
their suit, while also declaring that the R.S. Khatian is not
binding upon the plaintiffs.

A plaintiff cannot establish title or long-term possession in
a suit property without producing rent receipts, revenue records,

or other tangible documentary evidence.
Legal Principles on Possession and Evidence.

Burden of Proof: The plaintiff must prove their own case and
cannot succeed merely on the weaknesses or defects of the
defendant's case.

Value of Rent Receipts: Rent receipts and revenue records
(such as dakhilas) alone do not automatically create title, but the
complete absence of rent receipts or documents of title makes

claims of long-term tenancy or lawful possession very weak.
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To substantiate claims of possession spanning decades or
generations. Without supporting documents, oral claims alone
are generally insufficient.

In this case, we have already indicated that the plaintiffs
could not produce /exhibit any type of rent receipts and revenue
records (such as dakhilas), mutation khatian, ordinal copy of the
deed to prove their hundred years possession and title in the suit
land. Moreover, PWs inconsistently deposed before the trial
court. Further, it is on record the plaintiffs’ exhibited documents
namely, R.S and S.A khatians are recorded in the name of
defendants predecessor. Therefore, we find no difficulty
whatever in holding that the trial court below was plainly wrong
in decreeing the suit on the ground that the plaintiffs’ suit is well
maintainable in law, the defendants did not examine any witness
to prove their case and the plaintiffs have been succeeded to
prove their case. This finding of the trial Court is, in fact,

contrary to the evidence and materials on record.

The proposition of law is by now fairly well settled that the
plaintiff in order to succeed must establish his own case to
obtain a decree and weakness of the defendant’s case is no
ground for passing a decree in favour of the plaintiff or a
plaintiff must win on the strength of their own evidence, not on
the flaws or failures of the defendant. We do not think, therefore,

that trial Court made a correct approach to the simple problem.

The learned Advocate for the respondents at the end of the
day at the time of pronouncement of judgment submits that in

the deed (Ext-2) there is clear mentioned as to handing over the
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possession and as such, it is not correct that the deed of gift no.

1883 dated 10.03.1927 was not acted upon.

To meet this brace argument, we have gone through the
deed No. 1883 dated 10.03.1927 and we find no clear statement

as to handing over the possession of the suit land in the deed.

In view of our discussions made in the foregoing

paragraphs by now it is clear the instant appeal must succeed.

In the result, the appeal is allowed. The impugned ex parte
judgment and decree dated 27.02.2017 (decree signed on
06.03.2017) passed by the learned Joint District Judge, 2™
Court, Manikgonj in Title Suit No. 459 of 2012 decreeing the

suit is hereby set-aside.

Let a copy of this judgment along with lower Courts’

record be sent down at once.

A.K.M. Rabiul Hassan, J:

I agree.




