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MOYEENUL ISLAM CHOWDHURY, J:

On an application under Article 102 of the Constitution of the People’s
Republic of Bangladesh filed by the petitioner, a Rule Nisi was issued calling
upon the respondents to show cause as to why the impugned website
publication dated 10.05.2017 (Annexure- ‘G’ to the Writ Petition) and the
impugned letter dated 03.06.2017 (Annexure- ‘J’ to the Writ Petition) should
not be declared to be without lawful authority and of no legal effect and why
the respondent no. 1-Accord Foundation should not be directed to monitor
and support the petitioner being an Accord-covered/listed factory in its
Corrective Action Plan (CAP) development and safety remediation process
and/or such other or further order or orders passed as to this Court may seem
fit and proper.

The case of the petitioner, as set out in the Writ Petition, in short, is as
follows:

The petitioner is a limited company duly incorporated under the
Companies Act, 1994 and is engaged in textile business. The factory of the
petitioner with 3(three) buildings were established in 2001. A total of 5000
garment workers used to work in those 3(three) buildings and were directly

dependent on the petitioner for their livelithood. The petitioner earned Tk. 200



crore by way of export of Ready Made Garments (RMGs) to European and
American buyers up to 2013. The petitioner supplied to various brands,
namely, Tesco, Primark, Debenhams, Target, K-mart and other top-notch
international retail stores. The respondent no. 1 is a Dutch Foundation
registered in Netherlands which was created to administer and organize the
“Accord on fire and building safety in Bangladesh” (hereinafter referred to as
Accord). It represents all the signatories to the Accord Agreement comprising
over 150 apparel corporations, two global trade wunions, numerous
Bangladeshi unions and the International Labour Organization (ILO). The
respondent no. 2 is the Secretary of the Ministry of Labour and Employment
(MOLE), Bangladesh Secretariat, Ramna, Dhaka. The respondent no. 3 is the
Inspector General, Department of Inspection for Factories and Establishments
(DIFE) who inspects the factories of Bangladesh on compliance and safety
issues and has the power to officially close down a non-compliant factory
under the Labour Act, 2006. However, on 24.04.2013, the infamous “Rana
Plaza Disaster” prompted a chain of cautionary initiatives and the
Government of Bangladesh through the MOLE formed a National Tripartite
Committee (NTC) with the owners of garment factories and all Bangladeshi
labour organizations and adopted the National Tripartite Plan of Action
(NTPA). The whole purpose of the NTPA was to take every possible measure
to ensure fire and building safety in the garment sector of Bangladesh. The
committee in its joint statement prescribed and adopted that it would provide
entry points to any stakeholders (buyers/brands, international development

organizations, donors etc.) that would wish to help improve the fire and



building safety condition in the garment factories of Bangladesh. Accordingly
the American buyers formed “Alliance” and the Europe-based apparel
corporations signed a legally binding agreement named “Accord on fire and
building safety in Bangladesh”. The sole purpose of this agreement is to
conduct independent safety inspections by appointing the best inspection
companies in the world whose inspection reports will be acceptable to all
Accord members as well as the rest of the world. It is now settled that the
inspection reports of Accord or Alliance are acceptable to each other. The fate
of Bangladeshi factories will be decided by such reports as the Accord or
Alliance, as the case may be, can stop their business by reporting publicly the
results of these inspections. If a negative report is published in the Accord or
Alliance website, the whole world will stop giving business to the company
concerned. Both the Accord and Alliance initiatives have been adopted to
assist the NTC in ensuring fire and building safety. As the NTPA envisaged
that it would take help from any willing stakeholders, Accord came as a
collective help from Europe-based buyers to make the building and fire safety
up to the international standard. The signatories to the Accord agreement
established the Bangladesh Accord Foundation to administer the operations of
the Accord agreement. The agreement itself adhered that the signatories
would work in sync with the NTPA enforced by the NTC established under
the MOLE. The Accord came into effect on 23.05.2013. The functions of the
respondent no. 1-Accord are to inspect each supplier’s factory, to prescribe a
Corrective Action Plan (CAP) and to carry out follow-up inspections to make

sure that the remediation work (where needed) is being done. Once a factory



is inspected by Accord and if it is found that retrofitting/remediation work is
needed, such factory is asked to prepare a “Detailed Engineering Assessment
(DEA)” which will then be sent to the respondent no. 1-Accord for approval.
If the DEA is approved by Accord, the supplier Bangladeshi factory will start
the work of remediation/retrofitting and Accord will continue follow-up
inspections to ensure compliance and upgradation.

In the case of the petitioner, Accord did not inspect its factory at all; but
Accord unlawfully and arbitrarily relied on a defective report prepared by
Tesco, a buyer of the petitioner. Tesco prepared this erroneous inspection
report through its appointed inspection firm, namely, Medway Consulting
Services (MCS). Accord is bound by its own terms of engagement and Clause
10 of the Accord Agreement. Anyway, when the respondent no. 1 (Accord)
refused to inspect the petitioner’s factory as per its own commitment, the
petitioner filed Writ Petition No. 10929 of 2015 in the High Court Division.
That Writ Petition (Writ Petition No. 10929 of 2015) was disposed of by the
judgment and order dated 06.09.2016 and the High Court Division in that
judgment directed the respondent no. 1 (Accord) to immediately arrange
inspection of the petitioner’s factory as per Clause 10 of the Accord
Agreement and other necessary protocols and to publish its inspection report
in its website and circulate it among its members all over the world.
Eventually after much reluctance and dilly-dallying, Accord inspected the
petitioner’s factory on 22.03.2017 and 23.03.2017 and provided the petitioner
with a copy of the inspection report. It transpires from the inspection report of

Accord that the building no. 2 and the washing plant of the petitioner’s



factory were classified in ‘red’ category claiming the same to be unsafe.
Accord in its forwarding letter dated 25.04.2017 claimed whimsically that the
petitioner is a factory under the National Plan of Action Programme (NPOA)
and Accord would not monitor and support the petitioner in its CAP
development and safety remediation process. However, as per the inspection
report of Accord, it recommended closure and evacuation of the building no.
2 and the washing plant of the petitioner’s factory on the ground of their
classification in ‘red’ category. After receiving the inspection report from
Accord, the petitioner wrote to Accord on 02.05.2017 that the petitioner did
not agree to its findings as to the building no. 2 and the washing plant; rather
the petitioner contended that it was awaiting constitution of a Review Panel as
per the decision of the Government for a conclusive analysis about the safety
status of those 2(two) buildings. Be that as it may, on 10.05.2017 Accord
published in its website that the petitioner is a factory under the NPOA and
that Accord will not monitor and support the petitioner in its CAP
development and safety remediation process. On 22.05.2017, the respondent
no. 3 specifically stated by a letter that the petitioner was exporting garments
for Accord signatory brands and it is Accord which inspected the petitioner’s
factory and that being so, it is Accord and only Accord which will monitor
and supervise the remediation process and there is no scope to make an
exception in the case of the petitioner. In reply to the letter dated 22.05.2017,
Accord wrote on 03.06.2017 refuting the lawful claim of the Inspector

General, DIFE.



In the Supplementary Affidavit dated 29.01.2018, the petitioner has
stated that Accord was formed on 13.05.2013 and Tesco was a founder-
member of Accord. Tesco agreed in the Accord Agreement that Accord
would do all inspections for European buyers; but violating its own
agreement, Tesco appointed MCS to carry out an independent inspection of
the petitioner’s factory. MCS, on behalf of Tesco, carried out a visual
inspection of the petitioner’s factory. It is in the report of MCS that there are
serious structural weaknesses in the building no. 2 of the factory which Tesco
in its earlier report dated 28.06.2012 found to be absolutely safe. The report
of MCS did not even suggest what corrections were needed to be made.
Anyway, the petitioner felt the urgency to verify the report of MCS
immediately and accordingly the petitioner first requested the Bangladesh
Garment Manufacturers and Exporters Association (BGMEA) to inspect the
said building of the factory. The engineers of BGMEA certified the said
building of the factory to be safe vide their letter dated 10.06.2013; but on
11.06.2013, Tesco forcibly closed down the factory. Thereafter the petitioner
engaged the Bangladesh University of Engineering and Technology (BUET)
and the BUET by its letter dated 29.06.2013 certified that the said building
might be used with caution. In the judgment dated 06.09.2016 passed in
earlier Writ Petition No. 10929 of 2015, it was decided that the petitioner has
a right to enforce its fundamental rights guaranteed under Articles 27 and 40
of the Constitution and that Accord is a de facto public functionary. This
judgment of the High Court Division dated 06.09.2016 rendered in earlier

Writ Petition No. 10929 of 2015 was not challenged by Accord before the



Appellate Division. However, Accord preferred Civil Petition For Leave To
Appeal No. 3014 of 2017 against the interim order dated 18.06.2017 passed in
the instant Writ Petition (Writ Petition No. 8716 of 2017) and ultimately the
Appellate Division directed the High Court Division to dispose of the Rule
Nisi on merit by 31.01.2018. The doctrine of res judicata is pro tanto
applicable to writ proceedings. As the issue of maintainability of any Writ
Petition against Accord was settled in earlier Writ Petition No. 10929 of
2015, hence Accord is estopped from raising the plea of non-maintainability
of the present Writ Petition before the High Court Division.

In the Supplementary Affidavit dated 14.02.2018 filed by the
petitioner, it has been stated that on 02.11.2017, the Review Panel
recommended that within 7(seven) days, a DEA must be initiated and be
completed in 6(six) weeks, that is to say, 42(forty-two) days from 02.11.2017.
Within this stipulated time, the DEA was completed by Human Properties
Limited, an engineering firm. Human Properties Limited submitted a very
thorough DEA on 13.12.2017. But Accord is not accepting and approving the
DEA contending the oft-repeated claim that the petitioner is not an Accord-
covered/listed factory. Accord further claims that since the Review Panel
recommended that all remediation activities should be monitored by an
Inspector of the DIFE for strict compliance, Accord is out of the picture. This
claim of Accord is misleading and mala fide inasmuch as various factories
such as Tusuka, Gous and Annesha having the same recommendation of the
Review Panel are now in the Accord-listed factories published by Accord

itself on 01.02.2018. Before inspection of the petitioner’s factory by Accord



under the Accord Agreement, the procedure of de-listing/terminating under
Clause 21 can not be invoked. It is only after inspection of the petitioner’s
factory by Accord in late March, 2017 that the petitioner may be lawfully de-
listed/terminated provided the petitioner fails or refuses to do the remediation
work as per Accord’s requirement.

The respondent no. 1 (Accord) has contested the Rule by filing an
Affidavit-in-Opposition. The case of Accord, as set out therein, in brief, is as
under:

The agreement for establishing Accord on fire and building safety in
Bangladesh was signed in May, 2013 by global apparel companies and
retailers and two global trade unions with eight of their Bangladeshi RMG
trade union federations. The agreement is designed to make RMG factories in
Bangladesh safe and sustainable. Stitching Bangladesh Accord Foundation
(Accord) was established as a foundation in the Netherlands in October, 2013.
That Foundation established its Liaison Office in Bangladesh on 17.02.2014
with the permission of the Bangladesh Investment Development Authority
(BIDA) to implement the commitments of the signatory companies towards
making their supplier RMG factories in Bangladesh safe. Accord signatory
companies have committed and are spending more than 50 million US dollars
over five years of their agreement to fund factory inspections, technical
remediation support, Accord operations, support for Occupational Health and
Safety (OHS) Committee at the factory level and an extensive database of
information on the progress made to improve safety and health at supplier

factories. The Accord Agreement was signed in response to the Rana Plaza
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incident in 2013 which shook the entire world and held Bangladesh as an
unsafe place to source RMGs from. Instead of stopping sourcing from
Bangladesh, the idea was to make Bangladeshi factories safe so that the RMG
sector in Bangladesh is not destroyed. Through Accord, the signatory clothing
brands, clothing retailers and labour unions are working in unison to translate
that aim into reality. Accord carries out inspections of garment factories
which supply to the signatory clothing brands and companies of Accord on a
regular basis, first to find out if there are structural, electrical and/or fire
safety hazards, then to require the factories and Accord signatory brands to
complete the required remediation to remove the safety hazards within a fixed
timeline. The inspection reports of Accord are shared with the factory-owners
and the relevant signatory companies of Accord and signatory unions. After
inspection, the factory-owners and the signatory companies develop a CAP
that details what remedial actions will be taken with clear timelines and a
financial plan agreed to by each party. In order to induce factories to comply
with upgradation and remediation requirements of Accord programme,
signatory companies negotiate commercial terms with their supplier factories
which ensure that it is financially feasible for the factories to maintain safe
workplaces and comply with the remediation requirements and sometimes the
signatory companies also contribute towards remediation work. The main
purpose of the respondent no. 1 is to inspect all the factories that are Accord-
listed and such list appears in its website. Carried out by highly efficient and
professional engineers of the respondent no. 1, inspections are done to mainly

ascertain the structural, fire and electrical safety of the factory buildings of the
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Accord-listed suppliers. The factory buildings are categorized as red, yellow
or green and such colour categorization applies to structural inspection reports
only and serves as an internal aid to Accord for prioritizing remediation work
and planning while the fire and electric inspection reports are not colour-
categorized. Where remediation is required, CAPs are developed for the
factories, giving clear directives and timelines within which the remediation
work shall have to be completed. The factories are also sometimes required to
have DEAs done when there are apparently serious structural problems in the
buildings where additional analysis and testing are performed in-depth to
determine the full extent of required structural remediation. Based on the
DEAs together with the CAPs, the remediation processes are started by the
factories and the respondent no. 1 periodically conducts follow-up inspections
to support the remediation processes and verify whether CAP items have been
correctly completed. After completion of the remediation, the respondent no.
1 conducts verification inspections and reports on the Accord website whether
the factories concerned have completed the remediation. A factory recognized
as having completed remediation from the Accord initial inspection is
considered to have attained an acceptable level of safety based on the minimal
life safety standard. The list of Accord-covered factories appears on the
website of Accord and the petitioner is not in the said list. Therefore the
petitioner is not listed or covered by Accord. However, the petitioner is a
factory under the ILO-led NPOA and it is listed on the website of the DIFE
under the heading ‘Assessed By National Initiative’. The ILO-appointed TUV

SUD (Inspection Company) inspected the petitioner’s factory on the



12

recommendation of the BGMEA which also proves that the petitioner is a
factory under the NPOA. Thus as a factory under the NPOA, the petitioner
will be monitored and supported in the CAP development and remediation of
the safety findings by the NPOA and the Inspector General of the DIFE.
Above all, in view of the recommendation of the Review Panel dated
02.11.2017, all the activities of the petitioner’s factory should be monitored
by an Inspector of the DIFE.

Although the petitioner’s factory is under the NPOA and not covered
by Accord, yet the respondent no. 1 complied with the judgment and order
dated 06.09.2016 rendered in Writ Petition No. 10929 of 2015 by
immediately arranging inspection of the petitioner’s factory and publishing
the inspection report in its website and circulating the same among the
members all over the world. After compliance with the judgment and order
dated 06.09.2016 passed in Writ Petition No. 10929 of 2015, the respondent
no. 1 sent a letter dated 03.06.2017 to the Inspector General of the DIFE to
take necessary steps with the petitioner and current occupants to ensure that
the required remediation of the factory is performed in no time. The
petitioner, in the above scenario, can carry out all necessary remediation work
with the support of the respondent no. 3. The respondent no. 3 will monitor
and support the petitioner’s factory in the CAP development and remediation
of the safety findings in view of the order dated 13.12.2017 made by the
Appellate Division disposing of the Civil Petition For Leave To Appeal No.
3014 of 2017. The respondent no. 1 is not at all a delegated authority of the

respondent no. 3. It is not the duty of the respondent no. 1 to arrange
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constitution of any Review Panel. Rather the MOLE is the appropriate
authority to constitute any Review Panel by virtue of the revised Notification
No. 40.00.0000.022.10.009.2013-115 dated 11.05.2014. However, in Civil
Petition For Leave To Appeal No. 3014 of 2017, the Inspector General of the
DIFE was directed to constitute a Review Panel by the Appellate Division
and the said Review Panel submitted its report dated 02.11.2017 in the
Appellate Division. The report of the Review Panel dated 02.11.2017 has
virtually substantiated the defects of the petitioner’s factory as found by
Accord. Annexures- ‘G’ and ‘J’ can not be challenged in the Writ jurisdiction
of the High Court Division inasmuch as those Annexures were issued by the
respondent no. 1 which is registered in the Netherlands and is only
functioning in Bangladesh through its Liaison Office. As such the Writ
Petition is not at all maintainable.

In the Supplementary Affidavit-in-Opposition dated 28.01.2018 filed
by the respondent no.l, it has been stated that the petitioner as plaintiff
instituted Money Suit No. 47 of 2016 in the 2™ Court of Joint District Judge,
Dhaka praying for a decree of Tk. 412,41,42,816/- against Tesco, Primark,
MCS and Accord impleading them as principal defendants for publishing
wrong reports on the structures of its factory buildings. But the petitioner
(plaintiff) withdrew that Money Suit on 16.04.2017.

In the Supplementary Affidavit-in-Opposition dated 30.01.2018 filed
by the respondent no.1, it has been averred that the brands of Accord de-
listed the petitioner’s factory on 30.04.2014 and by that reason, it is not an

Accord-listed factory, though Accord inspected the factory as per the
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judgment and order of the High Court Division passed in earlier Writ Petition
No0.10929 of 2015.

The drift of the Affidavit-in-Compliance dated 30.01.2018 filed by the
respondent no. 3 is as follows:

The respondent no.1 preferred Civil Petition For Leave To Appeal No.
3014 of 2017 before the Appellate Division and in course of hearing, the
Appellate Division by its order dated 23.08.2017 directed the respondent no.
3 to constitute a Review Panel for reviewing the inspection report of the
respondent no.1 and to submit its report and subsequently the Review Panel
submitted its report in the Appellate Division on 13.12.2017. On that date
(13.12.2017), the Appellate Division disposed of the Civil Petition For Leave
To Appeal No. 3014 of 2017 directing the High Court Division to hear and
dispose of the Writ Petition on merit and further directing the respondent no.
3 to put in the original report in the High Court Division by filing an affidavit
and accordingly the respondent no. 3 has filed the original report by swearing
this Affidavit-in-Compliance.

At the outset, Mr. Imtiaz Moinul Islam, learned Advocate appearing on
behalf of the petitioner, submits that the petitioner is an Accord-covered/
listed factory and pursuant to Clause 10 of the Accord Agreement, Accord is
under a legal obligation to inspect the petitioner’s factory for the purpose of
detection of structural weaknesses, if any, therein and to see that no safety and
fire hazards of the factory are discernible and accordingly Accord can not
skirt round its responsibility of monitoring, inspecting and supervising all the

Accord-listed factories including the petitioner’s factory.
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Mr. Imtiaz Moinul Islam also submits that in spite of repeated requests
made to Accord to inspect the petitioner’s factory, Accord was found
reluctant to do so and under compelling circumstances, the petitioner had to
file Writ Petition No. 10929 of 2015 before the High Court Division for a
direction upon Accord to inspect the petitioner’s factory and eventually
Accord complied with the directive of the High Court Division articulated in
its judgment dated 06.09.2016 in Writ Petition No. 10929 of 2015 and
according to the inspection report of Accord, the building no. 2 and the
washing plant of the factory were classified in ‘red’ category and Accord
uploaded its inspection report in its website to the grave prejudice of the
petitioner.

Mr. Imtiaz Moinul Islam next submits that on 18.06.2017 at the time of
issuance of the Rule in the present Writ Petition (Writ Petition No. 8716 of
2017), the petitioner obtained an interim order from the High Court Division
directing the respondents to immediately arrange constitution of a Review
Panel, visit the factory of the petitioner and review the findings of the
respondent no. 1 recommending evacuation and closure of the building no. 2
and the washing plant of the factory within 7(seven) days of the date of
receipt of the order and the legality of this interim order was challenged by
the respondent no. 1 before the Appellate Division by way of filing Civil
Petition For Leave To Appeal No. 3014 of 2017 and in course of its hearing,
the Appellate Division directed the respondent no. 3 to constitute a Review
Panel and accordingly a Review Panel was constituted with the Inspector

General of the DIFE as its convener and the Review Panel submitted its report
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in the Appellate Division by reviewing the findings of the respondent no. 1
arrived at in its inspection report.

Mr. Imtiaz Moinul Islam further submits that the Appellate Division
disposed of the Civil Petition For Leave To Appeal No. 3014 of 2017 by its
order dated 13.12.2017 directing the High Court Division to hear and dispose
of the Writ Petition on merit in accordance with law keeping in view the
report submitted by the Inspector General of the DIFE and this is why, this
Court is now adjudicating upon the instant Rule as directed by the Appellate
Division.

Mr. Imtiaz Moinul Islam also submits that the de-listing of a factory, or
for that matter, the termination of business relationship with a factory can
only be effected in accordance with the provisions of Clause 21 of the Accord
Agreement dated 13.05.2013 and as per that Clause 21 of the Agreement,
each signatory company shall require that its suppliers in Bangladesh
participate fully in the inspection, remediation, health and safety and, where
applicable, training activities, as described in the Agreement and if a supplier
fails to do so, the signatory will promptly implement a notice and warning
process leading to termination of the business relationship if these efforts do
not succeed and keeping Clause 21 of the Accord Agreement in view, the
termination of the business relationship with the petitioner’s factory, or for
that matter, the de-listing of the same can only be carried into effect if the
petitioner fails to respond to the report of Accord on the remediation, health
and safety aspects of the factory and as admittedly the findings of the

respondent no. 1’s inspection of the petitioner’s factory in late March, 2017
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are subject to review of the Review Panel of the DIFE, the question of de-
listing of the factory from the Accord list is fully and wholly irrelevant and
unacceptable.

Mr. Imtiaz Moinul Islam next submits that Accord is, no doubt, a
private body of European buyers; but nevertheless it should be borne in mind
that Accord operates in the public domain and there is a public element in its
functions vis-a-vis the Accord-covered factories and Accord performs the
functions in connection with the affairs of the Republic with the approval of
the Government and as the petitioner has invoked Articles 27 and 40 of the
Constitution for enforcement of its fundamental rights guaranteed under Part
IIT of the Constitution, the petitioner’s Writ Petition is very much competent
under Article 102(1) of the Constitution and the judgment dated 06.09.2016
passed by the High Court Division in earlier Writ Petition No. 10929 of 2015
has already clinched the matter and that being so, no question can be raised as
to the maintainability of the instant Writ Petition by the respondent no. 1.

To buttress up the above submission, Mr. Imtiaz Moinul Islam adverts
to the cases of Moulana Md. Abdul Hakim alias Md. Abdul
Hakim...Vs...Government of Bangladesh and others, 34 BLD (HCD) 129;
Rokeya Akhter Begum...Vs...Bangladesh and others which was disposed of
by the judgment and order dated 08.06.2010 (an unreported decision of the
High Court Division); R...Vs...Panel on Take-overs and Mergers, ex-parte
Datafin plc and another (Norton Opax plc and another intervening), (1987) 1
All England Reports 564; Shri Anadi Mukta Sadguru Shree Muktajee

Vandasjiswami Suvarna Jayanti Mahotsav Smarak Trust and others...Vs...V.
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R. Rudani and others, AIR 1989 SC 1607; Chairman, Rajdhani Unnayan
Kartipakkha (RAJUK)...Vs...A. Rouf Chowdhury and others, 61 DLR (AD)
28; Board of Control for Cricket in India and others...Vs...Cricket
Association  of  Bihar and  others and Indian = Olympic
Association...Vs...Veeresh Malik and others which were respectively
decided by the Supreme Court of India on 22.01.2015 and 07.01.2010 and
downloaded from the website of Manupatra.

Mr. Imtiaz Moinul Islam also submits that it is the admitted position
that the Review Panel submitted its report on 02.11.2017 after reviewing the
findings of the respondent no. 1 arrived at in its inspection report and one of
the recommendations of the Review Panel is that the DEA must be initiated
within 7(seven) days and completed within 6(six) weeks under the
supervision of qualified structural engineers and as per that recommendation,
the DEA was completed within the stipulated time by the petitioner; but
Accord is not according its approval to the DEA on the ground that the
petitioner’s factory is not an Accord-listed factory, though it is the duty of
Accord to approve or to suggest corrections, if any, in the DEA for the
purpose of necessary remediation work of the petitioner’s factory in order to
make it a compliant one which will be acceptable to all European brands and
the reluctance of Accord to that effect is due to the recommendation of the
Review Panel that all activities of the factory should be monitored by an
Inspector of the DIFE for strict compliance.

Mr. Imtiaz Moinul Islam further submits that it is the claim on behalf of

the respondent no. 1 that it has nothing to do with the monitoring and



19

supervision of the petitioner’s factory especially after submission of the report
by the Review Panel and this claim is not entertainable because of the fact
that various factories like Tusuka, Gous and Annesha were recommended the
same condition of monitoring by the DIFE in the reports of the Review Panel;
but none the less, they are all Accord-covered/listed factories and in the case
of the petitioner’s factory, the respondent no. 1 is trying to make an exception
by asserting that it is not an Accord-covered/listed factory.

Mr. Imtiaz Moinul Islam next submits that the claim of the respondent
no. 1 that after submission of the report by the Review Panel, the DIFE will
only monitor, supervise and support the remediation work of the petitioner’s
factory stands negatived in the facts and circumstances of the case.

Per contra, Mr. K. S. Salah Uddin Ahmed, learned Advocate appearing
on behalf of the respondent no. 1 (Accord), submits that initially one of the
brands of Accord, namely, Tesco inspected the petitioner’s factory and as
such Accord did not think it expedient to inspect the same once again, though
it was an Accord-covered/listed factory prior to its de-listing on 30.04.2014
and as the petitioner’s factory is a de-listed factory at the moment, it can not
approve the DEA submitted by the petitioner in response to the relevant
recommendation made by the Review Panel in its report as evidenced by
Annexure- ‘2’ to the Affidavit-in-Opposition filed by the respondent no. 1.

Mr. K. S. Salah Uddin Ahmed next submits that in view of the directive
given by the High Court Division in its judgment dated 06.09.2016 rendered
in earlier Writ Petition No. 10929 of 2015, the respondent no. 1 inspected the

petitioner’s factory on 22.03.2017 and 23.03.2017 and found the building no.
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2 and the washing plant of the factory to be risky and as such those two
structures were classified in ‘red’ category and immediate evacuation of the
building no. 2 and the washing plant was ordered by Accord according to the
inspection report published in its website on 10.05.2017 (Annexure-‘G’) and
by the letter dated 03.06.2017 (Annexure-‘J’), Accord reiterated that the
petitioner’s factory is not an Accord-listed factory and on that score, Accord
would refrain from performing its any remediation work and being adversely
affected by issuance of Annexures- ‘G’ and ‘J’ to the Writ Petition, the
petitioner has come up with the present Writ Petition invoking Article 102(1)
of the Constitution.

Mr. K. S. Salah Uddin Ahmed further submits that although Accord
complied with the judgment dated 06.09.2016 passed by the High Court
Division in earlier Writ Petition No. 10929 of 2015 by inspecting the
petitioner’s factory and publishing its report in its website, yet the
recommendation of the Review Panel that now all activities should be
monitored by an Inspector of the DIFE for strict compliance can not be
shrugged off at all and considered from this standpoint, Accord is absolutely
unconnected and unconcerned with the approval of the DEA and the
consequential remediation work of the petitioner’s factory at present.

Mr. K. S. Salah Uddin Ahmed also submits that the present Writ
Petition is not maintainable on the ground that this has been filed against
Accord, a private body of European buyers and it has no legal entity
whatsoever and this being the position, the Writ Petition is misconceived in

law and on that count, the petitioner should be shown the door. In support of
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this submission, Mr. K. S. Salah Uddin Ahmed draws our attention to the
decision in the case of Noor-e-Alam Jahangir (Md), English Teacher, Rifles
Public School and College...Vs...Government of Bangladesh represented by
the Secretary, Ministry of Education and others, 60 DLR (AD) 12.

Mr. K. S. Salah Uddin Ahmed next submits that although the earlier
Writ Petition No. 10929 of 2015 was found to be maintainable by the High
Court Division by its judgment dated 06.09.2016, yet that judgment is a
judgment per incuriam and since it is a judgment per incuriam, it has no
validity and legal force and as such the present Writ Petition should be thrown
out on the ground of non-maintainability. In this connection, Mr. K. S. Salah
Uddin Ahmed relies on the decision in the case of Most. Sufia
Khatoon...Vs...Mrs. Mahabuba Rahman and others, 30 BLD (AD) 41.

Mr. K. S. Salah Uddin Ahmed lastly submits that in view of the facts
and circumstances of the case and especially in view of the report of the
Review Panel dated 02.11.2017, Accord has nothing to do with the
remediation work of the petitioner’s factory and in consequence, the Rule is
liable to be discharged with costs.

Mr. Md. Motaher Hossain (Sazu), learned Deputy Attorney-General
appearing on behalf of the respondent no. 3, submits that he has filed the
original report of the Review Panel in this Court as directed by the Appellate
Division by its order dated 13.12.2017 disposing of the Civil Petition For
Leave To Appeal No. 3014 of 2017.

We have heard the submissions of the learned Advocate for the

petitioner Mr. Imtiaz Moinul Islam and the counter-submissions of the
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learned Advocate for the respondent no. 1 Mr. K. S. Salah Uddin Ahmed and
perused the Writ Petition, Supplementary Affidavits, Affidavit-in-Opposition,
Supplementary  Affidavits-in-Opposition,  Affidavit-in-Compliance  and
relevant Annexures annexed thereto.

To begin with, a short narration about the background of the formation
of Accord by the European buyers of Bangladeshi suppliers of RMGs is
necessary. Following the fire of November 24, 2012 at Tazreen Fashions
Limited in which 112 workers lost their lives and many others were injured,
the Tripartite Partners adopted a Joint Statement of Commitment during a
meeting organized jointly by the MOLE and the ILO on January 15, 2013.
Through the Joint Statement, the Tripartite Partners committed to work
together to develop a NTPA on Fire Safety by the end of February, 2013 with
a view to taking comprehensive actions aimed at preventing any further loss
of lives, limbs and properties due to work place fires and fire-related
accidents and incidents. A further factory fire on January 26, 2013 at Smart
Export Garments in which 8 workers lost their lives and others were injured
underlined the need for urgent tripartite action in this respect. To ensure the
timely development of a NTPA, the MOLE established a Tripartite
Committee, which met four times with the assistance of the ILO. The NTPA
was endorsed by the MOLE on March 24, 2013.

On 24 April, 2013, the Rana Plaza building collapsed leaving 1,129
dead and almost 2,000 injured, many of whom will remain permanently
disabled. Most of the victims were garment sector workers given that the

building housed 5 RMG factories. The ILO subsequently dispatched a High-
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Level Mission led by the Deputy Director General for Field Operations and
Partnerships, Mr. Gilbert Houngbo, to Bangladesh from 1-4 May to convey
the solidarity of the ILO with those affected by these tragic events, the
partners from Government, labour, and industry, and to the nation as a whole.
The Mission engaged with the tripartite partners and other stakeholders to
identify what needed to be done to prevent any such future tragedies. Within
the framework of the mission, the tripartite partners issued a Joint Statement
in which they committed to the development of an action plan focusing on six
short and medium-term steps aimed at improving the structural integrity of
RMG factories and other measures to prevent further tragedies from
recurrence.

The current Tripartite Plan of Action is a merger of the NTPA on fire
safety and the Tripartite Joint Statement so as to provide an integrated
platform for actions.

Anyway, at this juncture, we would like to discuss the issue of
maintainability of the Writ Petition in hand. The petitioner in the Writ Petition
has alleged contravention of its fundamental rights as guaranteed by Articles
27 and 40 of the Constitution. By the way, Articles 27 and 40 of the
Constitution are quoted below verbatim:

“27. All citizens are equal before law and

are entitled to equal protection of law.”
AND

“40. Subject to any restrictions imposed by

law, every citizen possessing such



24

qualifications, if any, as may be prescribed
by law in relation to his profession,
occupation, trade or business shall have the
right to enter upon any lawful profession or
occupation, and to conduct any lawful trade
or business.”

Indisputably those two Articles are in Part III of the Constitution.

Article 102(1) of the Constitution provides that the High Court
Division, on the application of any person aggrieved, may give such
directions or orders to any person or authority, including any person
performing any function in connection with the affairs of the Republic, as
may be appropriate for the enforcement of any of the fundamental rights
conferred by Part III of this Constitution. In other words, when it comes to the
question of enforcement of any of the fundamental rights as guaranteed by
Part III, an aggrieved person can invoke Article 102(1) of the Constitution.
From a plain reading of Article 102 (1) of the Constitution, we find that its
ambit is very wide. In this context, we feel tempted to refer to the decision in
the case of Moulana Md. Abdul Hakim alias Md. Abdul
Hakim...Vs...Government of Bangladesh and others, 34 BLD (HCD) 129.
Paragraph 12 of that decision is to the following effect:

“12. Article 102(1) sets itself apart from
Article 102(2) (a) (i1) by bringing within its
purview a wider group of individuals and

authority on whom the Court may on
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judicial review hold sway. When issues of
fundamental rights are raised, the sanction
of redress under Article 102(1) is clearly of
availability against ‘anyone’, or ‘any
authority’, inclusive of ‘any person
performing any function in connection with
the affairs of the Republic’. The reference
to  Government functionaries  must,
accordingly, be seen as an appendage made
to the broader category of ‘anyone’ or ‘any
authority’ by way of abundant caution.”

Tracing such jurisprudential development in this jurisdiction through
cases like Zakir Hossain Munshi...Vs...Government of the People’s Republic
of Bangladesh, 55 DLR (HCD) 130; Farzana Moazzem...Vs...Securities and
Exchange Commission and others, 54 DLR (HCD) 66 and Conforce Limited,
a Limited Liability Company...Vs...Titas Gas Transmission and Distribution
Company Limited, a Public Limited Liability Company and another, 42 DLR
(HCD) 33, it is now well-settled that the functional test approach enables a
judicial review of an ostensibly private body, but which nevertheless performs
a public function that aims at benefiting the public at large.

As a matter of fact, under our Constitutional scheme, an aggrieved
person, in order to agitate his claim/case in judicial review, can do so by
invoking Article 102(1) and/or Article 102(2) depending on the nature of the

grievance and status of the perpetrator.
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Article 102(1) comes into play in relation to the infringement of any of
the fundamental rights guaranteed under Part III of the Constitution. Article
102(2) presupposes the availability of various writs that may be resorted to
for review of actions and operations in the public domain, such actions and
operations being otherwise the preserve of the Executive organ of the State
affecting the citizenry in their contacts and dealings with the Executive and its
functionaries.

There is no gainsaying the fact that the respondent no. 1 is basically a
private body set up by the European buyers and this respondent no. 1 has been
operating in Bangladesh with the approval of the Government of Bangladesh.
Precisely speaking, there is a public element in the functions that are being
discharged by the respondent no. 1 (Accord). Needless to say, some of the
public functions of the DIFE are being discharged by Accord on being
recognized by the Government and its instrumentalities and agencies.

However, in the decision reported in 34 BLD (HCD) 129 (supra), it has
been spelt out in paragraph 25:

“25...What can, however, be asserted with
certainty is that the question whether an
activity has sufficient public element in it
is quite properly a matter of fact and
degree ascertainable from a consideration
of each given case on its merit. But it is
nevertheless indisputably well-established

by now and as held by the Privy Council in
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Jeewan Mohit...Vs... The Director of
Public Prosecutions of Mauritius reported
in (2006) UKPC 20 that the principle
enunciated in Datafin is invariably the
effective law, or rather the ‘invariable rule’
entrenched in judicial psyche.”

Indubitably it is a principle of law that by virtue of Article 152 of the
Constitution, the General Clauses Act, 1897 is applicable to the interpretation
of the Constitution. It has been settled in various judicial pronouncements of
both the Divisions of the Supreme Court of Bangladesh that the word ‘person’
in the Constitution shall include the ‘person’ as defined in Section 3(39) of
the General Clauses Act which contemplates that a person shall include any
company or association or body of individuals, whether incorporated or not.
In view of this definition provided in Section 3(39) of the General Clauses
Act, the respondent no. 1 (Accord) is, no doubt, a person within the meaning
of Article 102(1) of the Constitution.

The language of Article 102(1) of the Constitution, however, clearly
states that a person must be aggrieved by the action or order of ‘any person’
including a person acting in connection with the affairs of the Republic. Thus
it is not necessary for the impugned act or order to be done or made by a
public functionary or a statutory body or a local authority so as to attract
Article 102(1) of the Constitution. When any fundamental right of a person is

violated, the remedy provided by Article 102(1) is available to the aggrieved
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person irrespective of whether the violator is in the service of the Republic or
in any local authority or statutory body or even in a private capacity.

Under our Constitution, the High Court Division has power under
Article 102(1) to pass necessary orders to enforce fundamental rights and
under Article 44(1) the right to move the High Court Division under Article
102(1) is itself a fundamental right. The position of the High Court Division
in respect of enforcement of fundamental rights is the same as that of the
Indian Supreme Court with the difference that its decision is not final and is
subject to appeal under Article 103. Thus it is not discretionary with the High
Court Division to grant the relief sought for under Article 102(1). Once the
High Court Division finds that any fundamental right of a citizen has been
violated, it 1s under a constitutional obligation to grant the necessary relief.

In the case of the Chairman, Rajdhani Unnayan Kartipakkha
(RAJUK)...Vs...A. Rouf Chowdhury and others, 61 DLR (AD) 28, the
Appellate Division has clearly held that when any violation of any
fundamental right enumerated in the Constitution is alleged as the only
ground and no violation of any legal right or law has been alleged
whatsoever, only then resort may be had to the fundamental right(s)
guaranteed by Part III of the Constitution for protection by the High Court
Division. So it is ex-facie clear that when violation of any fundamental right
guaranteed by Part III of the Constitution is alleged by any citizen and if he
can prove to the satisfaction of the Court that such fundamental right has been

infringed, in that event, the Court must pass necessary orders or give
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directions to the person or authority concerned for enforcement of his
fundamental right. There can not be any deviation whatsoever therefrom.

In an unreported decision dated 08.06.2010 passed by the High Court
Division in Writ Petition No. 2499 of 2010 in the case of Rokeya Akhter
Begum...Vs...Bangladesh and others, it has been held that as far as Article
102(1) is concerned, that is to say, when fundamental rights are relied on, the
question of status of the impugned person or authority loses its relevance
because the phrase ‘any person or authority’ therein necessarily refers to a
person or any authority, irrespective of his/its status. Any decision by such a
person or authority, whether he/it is a public functionary or a private one, is
reviewable provided, however, that infringement of one of the fundamental
rights embodied in Part III of the Constitution is in question.

Since private bodies now-a-days are increasingly performing public
functions, the Courts are intervening and passing appropriate directions and
orders reviewing the actions, inactions and functions of those private bodies.
The Courts regulate their discretion by looking at the nature of the functions
exercised by the private bodies and by scrutinizing whether those bodies are
acting in the public domain and whether the aggrieved person has any other
alternative efficacious remedy. This view has been underpinned in the case of
the Board of Control for Cricket in India and others...Vs...Cricket
Association of Bihar and others, AIR 2015 SC 3194.

In the landmark English Case of R...Vs...Panel on Take-overs and
Mergers, ex-parte Datafin plc and another (Norton Opax plc and another

intervening) reported in (1987) 1 All England Reports 564 (popularly known



30

as Datafin Case), the Court of Appeal has held that where a public duty is
imposed on a body, expressly or by implication or where a body exercises a
public function, the Court will have jurisdiction to entertain an application for
judicial review of that body’s decision. There is not a single test, however, as
to the nature of public function. The source of the body’s power is a
significant factor; if it is by an Act of Parliament or by any subordinate
legislation, then the body’s action will be subject to judicial review. On the
other hand, if the decision of the body is derived solely from any contract, its
decision will not be amenable to judicial review. In such a case, the Court will
try to decide whether the impugned action has been taken in the public
domain wherein the Court is likely to infer that the decision has been taken in
connection with the affairs of the Republic. A public element may also appear
where the Governmental functions are carried out by private bodies. By
contrast, when the nature of the function is such that it does not generate any
interest of the Government, then the body’s action will not be subject to
judicial review. Thus not only the source of the power of the body but also the
nature of the actions exercised by it will determine the availability of judicial
review. It also seems that when a private sector body steps into the shoes of a
public body, in that case, its action will be amenable to judicial review.

In Shri Anadi Mukta Sadguru Shree Muktajee Vandasjiswami Suvarna
Jayanti Mahotsav Smarak Trust and others...Vs...V. R. Rudani and others,
AIR 1989 SC 1607, 1t has been held:

“The judicial control over the fast

expanding maze of bodies affecting the
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rights of the people should not be put into
water-tight compartment. It should remain
flexible to meet the requirements of
variable circumstances. Mandamus is a
very wide remedy which must be easily
available ‘to reach injustice wherever it is
found’. Technicalities should not come in
the way of granting that relief under Article
226.

In the case of Consumer Education and Research Centre and
others...Vs...Union of India and others, AIR 1995 (SC) 922, the Supreme
Court of India has observed that in an appropriate case, the Court would give
appropriate directions to the employer, be it the State or any private employer,
to make the right to life meaningful; to prevent pollution of work place; to
preserve free and unpolluted water for the safety and health of the people and
for protection of the environment and health of the workmen. The authorities
or even private persons or industries are bound by the directions issued by this
Court under Articles 32 and 142 of the Indian Constitution. In the aforesaid
case, the Supreme Court of India has issued a writ of Mandamus upon a
private industry for the enforcement of the petitioner’s fundamental rights.

In Bangladesh, the responsibility for inspecting factories and their
safety vests in the DIFE. This vesting is clearly discernible in Sections 61 and
62 of the Bangladesh Labour Act, 2006. The work of checking and inspecting

the safety conditions of all RMG factories in the country within a short time
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after the Rana Plaza tragedy was not possible for the Government. The
Government, therefore, welcomed the assistance of other stakeholders like
Accord and Alliance through the NTC and the NTPA in this respect. The
Accord Agreement states that all Bangladeshi factories supplying RMGs to its
members would be inspected at least once by an independent safety inspector
appointed by the respondent no. 1. The commitment of the respondent no. 1
to inspect fire and safety facilities of the RMG factories in Bangladesh at their
own expense is, no doubt, a welcome step for the improvement and
development of the infrastructures of those factories. In the process, Accord is
assisting the DIFE in ensuring fire and building safety measures of RMG
factories in Bangladesh. Accord has accordingly inspected over 1500 garment
factories in the country and found some of them to be non-compliant and
lacking in adequate facilities on fire and building safety. Thus it is palpably
clear that Accord has been acting with the consent of the DIFE and assisting it
in inspecting and ensuring the safety of the garment factories in the country
and therefore performing de facto functions in connection with the affairs of
the Republic. This being the scenario, we are led to hold that the present Writ
Petition i1s quite maintainable under Article 102(1) of the Constitution for
contravention of the petitioner’s fundamental rights guaranteed under Articles
27 and 40 of the Constitution.

In the decision in the case of Noor-e-Alam Jahangir (Md), English
Teacher, Rifles Public School and College...Vs...Government of Bangladesh

represented by the Secretary, Ministry of Education and others, 60 DLR (AD)
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12 relied upon by Mr. K. S. Salah Uddin Ahmed, it has been held, amongst
others, in paragraph 2:
“2. The High Court Division, after hearing,
discharged the Rule holding that the
impugned order has been passed by the
respondent no. 7, the Principal of Rifles
Public School and College, who is not a
Government servant and further, the above
Rifles Public School and College is also
not a ‘statutory body’ or a ‘local authority’,
inasmuch as to be a ‘statutory body’, it
must be created by a statute and the
institution must owe its existence to a
particular statute but the above Rifles
Public School and College, having not
been created by any statute, is not a
‘statutory body’ and further, a body or
institution can claim to be a ‘local
authority’ if only it is established by the
Government under any law; but the
petitioner could not refer to any law under
which the aforesaid Rifles Public School
and College has been established and

accordingly, like other Non-Government
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secondary schools and colleges, the above
Rifles Public School and College is also
not a statutory body or a local authority;
further, 1 the case of Mofizul
Haque...Vs...Mofizur Rahman and others
reported in 48 DLR (AD) 121, this position
has been made clear by holding that a
distinction must be made between a body
or institution which is created by or under a
statute and a body or institution which is
not so created but is governed by the
provisions of the Intermediate and
Secondary Education Ordinance, 1961 and
various other regulations made thereunder
and if the institution is simply governed by
an Ordinance, it does not necessarily
follow that the said institution is a creature
of the said Ordinance and that Rifles Public
School and College, being regulated and
managed in accordance with the provisions
of the Board of Intermediate and
Secondary Education, Dhaka (Managing
Committee of the Recognized Non-

Government Secondary Schools)
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Regulations, 1977 and other provisions and
regulations, is not a statutory body or a
local authority and the impugned order has
not been passed by any statutory body or
local authority and further, admittedly the
Principal of the above Rifles Public School
and College is also not in the service of the
Republic and accordingly, the Writ Petition
1s not maintainable.”

Reverting to the case in hand, where admittedly the petitioner has
alleged the contravention of its fundamental rights guaranteed under Articles
27 and 40 of the Constitution, the above observations made by the Appellate
Division in the decision reported in 60 DLR (AD) 12 do not appear to be of
any avail to Mr. K. S. Salah Uddin Ahmed.

Mr. K. S. Salah Uddin Ahmed, while dwelling upon his submission
that the earlier decision rendered in Writ Petition No. 10929 of 2015 is a
judgment per incuriam, has particularly drawn our attention to paragraph 28
of the decision in the case of Most. Sufia Khatoon...Vs...Mrs. Mahbuba
Rahman and others, 30 BLD (AD) 41 which is reproduced below:

“28. Moreover, the High Court Division
has rightly termed the judgment passed in
Writ Petition No. 835 of 1977 as not
binding being a judgment ‘per incuriam’

and it is a settled principle that a judgment
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‘per incuriam’ or a judgment sub silentio
does not constitute a  precedent.
Furthermore, those cases are past and
closed transactions and will not be affected
by the present judgment as we are adopting
the doctrine of prospective overruling to
restrict our decision to the present case and
to the future cases.”

‘Per incuriam’, literally translated as “through lack of care”, refers to a
judgment of a Court which has been decided without reference to a statutory
provision or earlier judgment which would have been relevant. Sir John
Salmond in his ‘Treatise on Jurisprudence’ has aptly stated the circumstances
under which a precedent can be treated as ‘per incuriam’. 1t is stated that a
precedent is not binding if it was rendered in ignorance of a statute or a rule
having the force of statute or delegated legislation.

The significance of a judgment having been decided per incuriam is
that it does not then have to be followed as a precedent by a lower Court.
Ordinarily, in the common law, the rationes of a judgment must be followed
thereafter by lower Courts while hearing similar cases. A lower Court is free,
however, to depart from an earlier judgment of a superior Court where that
earlier judgment was decided per incuriam.

However, in view of the discussions made above and particularly when
Accord did not admittedly challenge the findings of the High Court Division

recorded 1n its decision in earlier Writ Petition No. 10929 of 2015 before the
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Appellate Division wherein Accord was also the respondent no. 1, it does not
lie in the mouth of Mr. K. S. Salah Uddin Ahmed to say that the decision
rendered in earlier Writ Petition No. 10929 of 2015 is a decision per
incuriam. Given this panorama, it does not stand to reason and logic as to
why Mr. K. S. Salah Uddin Ahmed has come up with the plea that the
decision rendered in earlier Writ Petition No. 10929 of 2015 is a decision per
incuriam. As the question of maintainability of this type of Writ Petition was
earlier settled in Writ Petition No. 10929 of 2015 and as there was no
challenge to the judgment passed therein before the Appellate Division on
behalf of Accord, Mr. K. S. Salah Uddin Ahmed, according to us, can not
reopen this question and say that the instant Writ Petition is not maintainable.
In such a posture of things, Mr. K. S. Salah Uddin Ahmed is now estopped
from challenging the maintainability of the present Writ Petition before this
Court. Consequently, we have no hesitation in holding that the earlier
judgment passed in Writ Petition No. 10929 of 2015 by the High Court
Division is not a judgment per incuriam.

It is the definite claim of Mr. K. S. Salah Uddin Ahmed that previously
the petitioner’s factory was an Accord-covered/listed factory and the brands
de-listed it on 30.04.2014 and by that reason, Accord has no duty whatsoever
to inspect and suggest any remediation work of the petitioner’s factory from
30.04.2014 onwards. But this claim of Mr. K. S. Salah Uddin Ahmed is not
acceptable to us for the simple reason that if it is so, then Accord ought to
have challenged the legality of the judgment of the High Court Division

passed in earlier Writ Petition No. 10929 of 2015 before the Appellate
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Division prior to its compliance with the directive of the inspection of the
petitioner’s factory pursuant to the judgment passed therein. In such a
situation, Mr. K. S. Salah Uddin Ahmed can not turn round and say at this
stage that the petitioner’s factory is a de-listed factory. The stance of Accord
in this regard, we feel constrained to opine, is self-contradictory, self-
defeating and paradoxical. This Court can never countenance such a stance.

Be that as it may, for proper adjudication of the Rule, Clause 21 of the
Accord Agreement is quoted below:

“21. Each signatory company shall require
that its suppliers in Bangladesh participate
fully in the inspection, remediation, health
and safety and, where applicable, training
activities, as described in the Agreement. If
a supplier fails to do so, the signatory will
promptly implement a notice and warning
process leading to termination of the
business relationship if these efforts do not
succeed.”

It 1s the admitted position that prior to late March, 2017, Accord did
never inspect the petitioner’s factory at any point of time; rather one of the
brands of Accord, namely, Tesco inspected the same. Since Tesco found
some structural weaknesses in the factory building, presumably Accord
refrained from inspecting it. But the inspection of the petitioner’s factory by

Accord 1s a contractual obligation under Clause 10 of the Accord Agreement.
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Had Accord inspected the petitioner’s factory earlier and suggested any
remediation work and had the petitioner failed to carry out the remediation
work as suggested by Accord in its inspection report, only in that event, the
question of termination of the business relationship or de-listing of the
petitioner’s factory from the Accord list would have arisen in accordance with
the provisions of Clause 21 of the Accord Agreement. Since no occasion
arose to invoke Clause 21 of the Accord Agreement, the question of de-listing
of the petitioner’s factory from the Accord list from 30.04.2014 as argued by
Mr. K. S. Salah Uddin Ahmed is simply out of the question.

Over and above, as already observed, Accord complied with the
directive given by the High Court Division in its decision in earlier Writ
Petition No. 10929 of 2015 and inspected the petitioner’s factory on
22.03.2017 and 23.03.2017 without challenging the legality of that decision
before the Appellate Division. So the findings arrived at in the decision
rendered in that Writ Petition No. 10929 of 2015 are binding upon Accord in
absolute terms. In this perspective, the contention of Mr. K. S. Salah Uddin
Ahmed that the petitioner’s factory is not an Accord-covered/listed factory is
rejected out of hand. In the result, we opine that the petitioner’s factory is still
an Accord-covered/listed factory and Accord has an obligation under the
Accord Agreement (which is still in force) to inspect the petitioner’s factory
and suggest remediation work, if any, to be completed within a stipulated
period.

The petitioner obtained the Rule-issuing order in this Writ Petition on

18.06.2017 and at the time of issuance of the Rule, the High Court Division
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passed an interim order directing the respondents to immediately arrange the
constitution of a Review Panel, visit the factory of the petitioner and review
the findings of the respondent no. 1 (Accord) recommending evacuation and
closure of the building no. 2 and the washing plant of the factory within
7(seven) days of the date of receipt of the order. In this connection, it may be
recalled that as per the directive of the High Court Division given in earlier
Writ Petition No. 10929 of 2015, Accord inspected the petitioner’s factory in
late March, 2017 and found the building no. 2 and the washing plant of the
factory in ‘red’ category. This is why, at the time of issuance of the Rule, the
petitioner sought an interim order for constitution of a Review Panel in order
to review the findings arrived at in the inspection report of Accord by
inspecting the petitioner’s factory. That interim order dated 18.06.2017 was
challenged before the Appellate Division by Accord in Civil Petition For
Leave To Appeal No. 3014 of 2017. It is manifestly clear from the order
dated 13.12.2017 passed therein by the Appellate Division that the Appellate
Division on 23.08.2017 made an interim order directing the writ-respondent
no. 3 (Inspector General of the DIFE) to constitute a Review Panel for
reviewing the report of Accord within 1(one) month from the date of receipt
of the order. Accordingly, a Review Panel was constituted pursuant to the
interim order dated 23.08.2017 which was made in partial modification of the
earlier interim order of the High Court Division dated 18.06.2017. Ultimately
the Convener of the Review Panel, namely, Inspector General, DIFE
submitted his report in the Appellate Division and the Appellate Division by

the order dated 13.12.2017 directed the High Court Division to hear and
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dispose of the Writ Petition on merit in accordance with law keeping in view
the report submitted by the Inspector General, DIFE.

According to the directive of the Appellate Division dated 13.12.2017
disposing of the Civil Petition For Leave To Appeal No. 3014 of 2017, we
have heard the parties concerned on the merit of the Rule and are delivering
this judgment in accordance with law keeping in view the report put in by the
Inspector General, DIFE.

It is the emphatic submission of Mr. K. S. Salah Uddin Ahmed that the
findings of Accord after inspection of the petitioner’s factory have been
virtually endorsed by the report of the Review Panel dated 02.11.2017 and
one of the specific recommendations of the Review Panel is that all activities
of the petitioner-company should be monitored by an Inspector of the DIFE
for strict compliance. It is his further contention that assuming for the sake of
argument that the petitioner’s factory is an Accord-covered/listed factory,
even then at this stage Accord has nothing to do with the remediation work in
view of the above-mentioned recommendation given by the Review Panel in
its report dated 02.11.2017. On the other hand, it is the argument of Mr.
Imtiaz Moinul Islam that the findings arrived at in the inspection report of the
petitioner’s factory carried out by Accord have not been endorsed by the
report of the Review Panel dated 02.11.2017 and the Review Panel has made
some recommendations one of which is that the DEA must be initiated within
7(seven) days and completed within six weeks from that date under the

supervision of qualified structural engineers.
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On perusal of the inspection reports of the respondent no. 1 (Accord)
and the Review Panel, we find that both the reports are not one and the same.
There may be some similarities between the two reports; but it can not be
argued at all that the inspection report of Accord has been endorsed by the
Review Panel for all practical purposes. The report of the Review Panel dated
02.11.2017 does not classify the building no. 2 and the washing plant of the
petitioner’s factory in ‘red’ category. But, of course, it has suggested some
remediation work of the factory which is obviously and contractually to be
monitored, supervised and supported by Accord in addition to the monitoring
and supervision by the Governmental Agency, that is to say, DIFE.

However, we feel tempted to reproduce the recommendations of the
Review Panel below as evidenced by Annexure- ‘2’ to the Affidavit-in-
Opposition filed by the respondent no. 1-Accord:

“Detailed Engineering
Assessment (DEA) must be
initiated within 7 days and
completed within six weeks from
today under the supervision of
qualified structural engineers.
During performing DEA live load
for 1% and 2™ floors must not
exceed 20 psf.

Based on the recommendation of

the approved DEA, permanent
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remedial measures must be
undertaken  within 4  (four)
months of obtaining approval of
DEA.

If the factory management fails to
maintain the above schedule for
commencement and completion
of DEA, operation of the factory
may be suspended.

All activities should be monitored
by an inspector of DIFE for strict
compliance.”

According to the materials on record, the petitioner has already
completed the DEA for necessary remediation work of its factory and
submitted the same to Accord for necessary approval for the purpose; but the
request of the petitioner has gone unheeded so far. In a word, Accord has
been sitting over the DEA submitted by the petitioner for necessary
remediation work on the sole pretext that all activities of the petitioner’s
factory should be monitored by an Inspector of the DIFE for strict
compliance.

In this context, Annexure-‘I’ dated 22.05.2017 to the Writ Petition
issued by the DIFE may be gone into. It explicates that Accord on Fire and
Building Safety in Bangladesh conducts safety assessments and supervises

remediation progress of the RMG factories that produce for their signatory
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apparel retailers and global unions. Liberty Fashion Wears Limited
(petitioner) used to produce for some of the signatory retailers such as
TESCO, DEBENHAMS, PRIMARK etc. until it was closed down and the
safety assessment was completed by Accord. So Accord will monitor and
supervise the remediation process like what Accord has been doing for other
Accord-listed factories. There is no scope to make an exception in the case of
Liberty Fashion Wears Limited. Accordingly as per Annexure-‘I’ dated
22.05.2017, there is no scope on the part of the respondent no. 1 (Accord) to
refuse to monitor and supervise the remediation process of the petitioner’s
factory. The recommendation of the Review Panel that all activities should be
monitored by an Inspector of the DIFE for strict compliance will not, as we
see it, ipso facto exonerate Accord from the general liability of monitoring
and supervision of the petitioner’s factory. This recommendation as to
monitoring by the DIFE is presumably in addition to the duty of the
respondent no. 1 (Accord) relating to the factory of the petitioner.

Undeniably the petitioner has sublet its factory for its survival and now
the factory is being used for RMG production by one Sinha Knit and Denim
Limited. This subletting in favour of Sinha Knit and Denim Limited by the
petitioner will not stand as a bar to retrofitting and remediation work of the
petitioner’s factory.

It is in the Supplementary Affidavit dated 14.02.2018 submitted on
behalf of the petitioner that some factories like Tusuka, Gous and Annesha
were recommended the same condition of monitoring by the DIFE in the

reports of the Review Panel; but they are all Accord-listed factories vide
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Annexure- ‘S-1° dated 01.02.2018. What we are driving at boils down to this:
in spite of the recommendation as to monitoring of the petitioner’s factory by
the DIFE, the respondent no. 1(Accord) can not shirk its responsibilities in
the matter of monitoring, supervising and supporting the necessary
remediation work of the petitioner’s factory.

After the submission of the inspection report of the Review Panel, the
earlier inspection report furnished by the respondent no. 1 (Accord) stood
superseded. So it is the duty and obligation of Accord to see that the
recommendations of the Review Panel given in its report dated 02.11.2017
are implemented in toto within the given time-frame.

Since we have found that the petitioner’s factory is an Accord-
covered/listed factory, the question of its monitoring and supporting by the
NPOA in the CAP does not arise at all.

From the foregoing discussions and having regard to the facts and
circumstances of the case, we find merit in the Rule. The Rule, therefore,
succeeds.

Accordingly, the Rule is made absolute without any order as to costs. It
is hereby declared that Annexure-‘G’ dated 10.05.2017 to the Writ Petition,
so far as it relates to “LFWL, as a factory under the NPOA, will be monitored
and supported in the Corrective Action Plan development and the remediation
of the safety findings by the NPOA” and the impugned letter dated
03.06.2017 as evidenced by Annexure- ‘J’ to the Writ Petition are without

lawful authority and of no legal effect.
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The respondent no. 1 (Accord Foundation) is directed to monitor and
support the petitioner’s factory being an Accord-covered/listed factory in its
CAP development and safety remediation process and the listing of the
petitioner’s factory as an Accord-covered factory must be published in its
website immediately. The respondent no. 1 is further directed to take
necessary steps for retrofitting and remediation of the petitioner’s factory in

the light of the inspection report of the Review Panel dated 02.11.2017.

MD. ASHRAFUL KAMAL, J:

ROIS 3 fof (3 A1 @ = AT AT, OIF M AN GFT (A TR

fR7Te TG 308 (, 034 Tt GFC T$F OF T S ARG IR
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fefe saR Sffe7Tma RoTe TRE 00.00.2039 ORTL @ (AIE-TH) ‘TET TeIo Fp@
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@ el T I A e G 2fOATE TR IR MR FRANIE 9T
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TR ST o) I THA-Srmen (3)-« WKL ORI Ot i oLl
ifere Sfgar TR e Ol JRBIRN FALFCS IO ([ el 7 I a1l
AR

MLRATT GO OIT WS SHFRETIR Ol T WS GlIfers SR RTR IR
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GEEE FRFIT T [ 1T G IR Ol IR T LR [t T Ry
SCIGN ST G AR I P CHGe)

ZIRFIG AR ST S0 WF TA-SIHA(Y) (OEE GfeTd TP TR
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QST i | O AR @A AW @, AL OG0T QY (AF 895 I3 @ (3 OB
TR TS RN BTN TS @ TN ATFa TG AR QI (ol efeerad
fTaRER ke T RgeE @ TFe FReIE e 8 Soge [eRen [
SCTHIRET S F0e HLIGITTI ST S0 @F TA-SEN (3) (TSIEF FAOIAS|

JY7Z (I IR TRITHIET I GIes! 278 FAPITTIR O TP FIPITTIR O

TRGTTT  GqRT Y (TP 89F I I7G SPITTHEH I GocT O IF 7 [T 072
QPG FITHAT TTORH S0 CHA-Sqesw (3) (FIONTE JZ0PTT AT TR P31 I/
ORI HIIHTAT TCRA S0 GF CA-TCRA (3) (WONIF FAINE PG PO ©eAT
TIFYTTT OIF CICIT ORI AT FRPIT TIR ©OR RIHTT TR Y (R 89F 97
I G5 JRGIRCAT G AT TR 30 GF C-Sqeezsr (3) 97 WSO [OF ey
CPIVOICT P91 JCT 711

TLRHCTT PO G179 O (NIl SAPIT TCIT Ve TR 29, 3, ¥, Y0, VY,
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N TR RIS ARG TGRS R FTIHTT GRRA 29, b, W, 9o,
0y, Vb, V5, 8o, 83, 82 YT 89-4 [T GRFITTAR AITFG TIPS EFFIRT R
JENTCIT TNRE ST OIRIT G JRNCy G AT A AT [y e e
WA IR ANEE FH ©F Gy CAFFNC ST JReT F A G
FIICTT qeRT 29, b, D, Yo, VI, Oy, Vb, OS5, 8o, 83, 83 IR 89-9 HTE
WP 7R [IRCE LTI TR Sox CH-TRA (3) 47 WO F (I
THYIE LI FONIP (FITHNG ARG TP GENIT TG AT “afaw
(Citizen)” F0S G G (PR 73/

AR O ©IT7] WG GITeTR LR TYCA WL ALILTTR S0=A 29, b, W,
o, VY, Vi, Vb, 80, 8, 83 UR 89 (NOIIF B! FHA T© ™8 @ YT SRAITIR
(@G AR qFew ‘e (R e T wifds szt aaf)
O3 &) TS | AFCACR “Ffae’ for =iy SIS &= ey 73|

ww@gsd 4w THE BANGLADESH CITIZENSHIP (TEMPORARY
PROVISIONS) ORDER, 1972 (PRESIDENT’S ORDER NO. 149 OF 1972) @3
SR (R) e ST =

“2. Notwithstanding anything contained in any other law, on the

commencement of this Order, every person shall be deemed to be a citizen
of Bangladesh-
(i) who or whose father or grandfather was born in the
territories now comprised in Bangladesh and who was a
permanent resident of such territories on the 25™ day of
March, 1971, and continues to be so resident; or
(ii) who was a permanent resident of the territories now
comprised in Bangladesh on the 25™ day of March, 1971,

and continues to be so resident and is not otherwise
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disqualified for being a citizen by or under any law for the
time being in force:

Provided that if any person is a permanent resident of the
territories now comprised in Bangladesh or his dependent is,
in the course of his employment or for the pursuit of his
studies, residing in a country which was at war with, or
engaged in military operations against Bangladesh and is
being prevented from returning to Bangladesh, such person
or his dependents, shall be deemed to continue to be resident

in Bangladesh.”

G GLaTly (F, ST GG=RA 9 (IONTP HZCHT HT FeoT qwIT [T

TETTHCHT (I FAART G2 FAFFCIT N GBI TN TS FTe77

R S0 G CH-GqeRT (3) (NIIFP FFNE FIRET F© 6T
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R 9 SR 97 GRPIT AT G J I TG TIHTT TERT o 97 -
TR (3) (IO FTIE AT PO AT FHIIHAT TR 903, 03, 09, 98 G 9¢-
9 e Fler Fme FARFe THFe WEMFNA JIENCAcIT MATE [F AP
FIENCHC SARGINTO G T/SeP JHC] ZCACR/

TEF TR RARBFRA A0 S13ces e @i wdie wadEFiat Tifaayg
Fo|fFS SIZAGAR AFICR (F oA 71 GTRg FLILIE ST 29 93R 8o (W
Glifere wfgaa smics fAfice sTfReiees Sieeen Sox @9 Tol-Smen (3) (WOIidS
VRYREHIE! AL WIfE FA0S AR IS Soge 74|

ALY SR 50T TA-TRA (R) (WONAF (ACHE LA RN HHCHIT
T g w1 = WIE Ol WEeTw 3N [y e w9 =@ 912 9 @ a1 i
S2F BRI AAFEMRE I FA T A2 (2 CFE QR0 [N Toge e 1

A AR oS! A0S A |
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e FABG AR AT ST o (IOIFF A6 ol TAYE SHREl @32
AIREN Wit IR Tl | IR I =i

“OrETT NeTTA O A AFCT TP & @ FARF NHT COf (AT
Rl SRR ST ¢ O fF=1181 Wit FTCH todl ¢ Rt 7e SRR Wiferss
GR AT AN Ax @ v GEFese 6 (National Tripartite
Committee) o2 faorem o s W T @2 TF SN F7a FZANTEIZ5 207

TF gF7 (990679 T 9749/%) ( National Tripartite Plan of Action ( NTPA or

NAP)] =2l faorfi7 erei 3% «{fq===1 ol a1 JIEN 0od! CoM1F FIRA e @
T3 feaoral @iffgfon S JT=eifel o e GiRe6Rs dRb @i [kyfers Awa
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TO32F 2050 AER 8T QHE, FAFE AT ‘T e S0 40T TS| S
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IRAFIER @2 SIRE YOI RS 77 {15 a3 Fgpr=e * eamg Cos)
CNE e AR TR ACH 7 9T a FHT 9T [ GG I JeEen (7
«938)’ [The Accord on Fire and Building Safety in Bangladesh (The Accord)]
TANE A6 ISP G GFH FoF G T WEATOSR 7 bfe @ow I, [RHs
QAR GO AR YRR T RS 363, 000 SR FrHEe | os2[ @ WIS
‘fr Iremer 9% wrece®y (The Bangladesh Accord Foundation) <% 3
TCFRE, R059-9 fF3fFe 77|
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FIFOAE SR YFOTF GFC TIFEN SR S T GG Sy FECC
TR AT T SR 0 Wiew @R 1 el Ryt Fe 9l @R 9
VYN FITCACR TOAT (AT FIRLA AYCRR AN '8 T [W121GI FEAA S/ACTa Sraice!
e A= GIEP AT AT A 2B O GFCIF TS T G TS I
) | S[O37R AIFACR (JAIC O] SACOBCNCHA Sate R G orucet sifest giom e
7FIT O IR UF I |

JIFTICHAR WG @R I faioier Sowely AR TP QeI T oIfa=={a1
IRFIRCTR S RO @3¢ 2ffofos = @7 To°1F 4F¢ pfew fadh w3 gort »prar e

oItz T fEmele-

“The signatories to this Agreement agree to establish a fire and
building safety program in Bangladesh for a period of five years.

The programme will build on the National Action Plan on Fire
Safety (NAP), which expressly welcomes the development and
implementation by any stakeholder of any other activities that would
constitute a meaningful contribution to improving fire safety in
Bangladesh. The signatories commit to align this programme and its
activities with the NAP and to ensure a close collaboration, including for
example by establishing common programme, liaison and advisory

structures.”

OFC Hied 8T *® (OIS pied I Ja wield oo FoRifiy Fhb
(Steering Committee) facaiel s @ FBaifae ST [(Steering Committee
(SC)] @s =1 wifg Safety Inspector @3 Training Coordinator @s NCI=3H,
QA Fos@d @R FICGF TURN GIR T IS e, Wids gfocams
FACEF QR Ao WCHIe AR STy I ARG AN sfrares | wdie ¥ Foafa
FG ToTo qFC 7 37Pe JI@N 2GR Gy wikngelie)

GG Hiee SIeer b @R q @l e o Sifqee sferee 25 1s-
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“6. The signatories shall appoint an Advisory Board
involving brands and retailers, suppliers, government institutions,
trade unions, and NGOs. The advisory board will ensure all
stakeholders, local and international, can engage in constructive
dialogue with each other and provide feedback and input to the SC,
thereby enhanching quality, efficiency, credibility and synergy. The
SC will consult the parties to the NAP to determine the feasibility of
a shared advisory structure.

7. Administration and management of the programme will be
developed by the SC in consultation with the ‘High-Level Tripartite
Committee’ established to implement and oversee the National
Action Plan on Fire Safety, as well as with the Ministry of Labour
and Employment of Bangladesh (MoLE), The ILO and the Deutsche
Gesellschaft fur Internationale Zusammenarbeit GmbH(GIZ), to
maximize synergy at opertational level; and the SC may make use of

the offices of GIZ for administrative coordination and support.”

I & (SIEE IFC piea Frvamielad Jre [RUbaers, MelZE, J=ar A
AfSBITTTE, ¥ FAeorde AR G LT dfere TS TG T GIB GTTRHA (@6
(Advisory Board) 2& 2|

P& Ssv q (VOIS I FTAFICRR AT QI O FE CTFis
TRAR QR LS T F0OH AFC F93 fearpe Faifa s (SC) aae e
T PR TREe @I KRG G TEFIE O AT GIRARGI20 FA0 IR ¥ 8
FIAG R AR 2RIHPC |

TofafaRe S[iEmam @bl FHT TS ARFR @, IFC O AFER A3 FEEN
G TR T AR FIZARGIZS G ©= Tl GIRARGIRS FbA @R
FAA AIFIEE HN 8 FAF TR T OQIRLITT @R 2R AR (ofd

I Mt TFa SRR e 8 S [RI7I@l THAHR FCF) N JIRAI6IR6 A
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Q@<= (National Tripartite Plan of Action ( NTPA or NAP)] 43 Sl f&eoea
AT TR

TSR G5 G I AT, GFC HZAE O WZATHC G J[C GFONF
©Y J18CT ORI FI@ (de facto) FET TIRIET O Jewems RIFNFGT TRS THFE
TIRG AT FAE O WHFET GFC e RN TRE TF(E WG ANTVTS
TE I FGAF

ARG s 932 RSN ANTT Fov TG Fe7e2qe G+ 92 T,
ST ST GFC TR TIPITT 5 AT WA GFIZANFGIZE PG 977 e
TIPITT 2T 8 FAEGI FHNTET LOTF 4 VAT TH O [ofere Jenedq [RITIEnNT
TR TP ARG HTTTC 7eF I FYATF RT O HZN AT RETT JIeemeAIT
CoF AN A PIFINT GET G ©I [A717G] I P ATBIT FACR, HRY GPCOT
TP FARIG [RFCR R GqERT o GF CA-UqeeRs () TNIONIE JZcHs [ert
AN SICTTR G e N 7 Fee 79T 9IS 717/

G AT (A AR (G TG e eqw g To0F 976 F9S o
SR “MeR gFifre gferand (TfE-&) aa [re L& 09.0v.205q IR »@
(FTFS-TE) (TN O WRTALETS TG GO Fell AR 51?2

e BTG 0.0¢.2050 SIfitd UFC pf&h FrFfe = g3 sk efeamisr® o=
RGN &F I

o377 e LA Sbr.0¢.2050 IffTY IR 2¢.0€.2050 I A CHIRA
NG Ea 0% (esr FEEDe ST (Qaae) wIIRdIE FRAF AR 6|
VRLABFINR N T quIgy @3 TorTre feet fats-

“Medway Consulting Services (MCS) have inspected the
factory on behalf of Tesco Stores Limited. This survey is a

visual Inspection only; the report covers the observable
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condition and usage of the facility at the time of inspection.
The methodology is provided.”

“ Summary of issues

The slab at each floor is only just able to support its own
weight. The weight of workers or equlpment on each floor is

likely to cause one of these floors to fail. Should one floor

collapse, the extra weight on the floor it falls onto will cause

the building to progressively collapse.”

@Y GNP TS Teififaie Aferamais f=e visual inspection @ v fefe
FE IR TR FOICo! G A I FHRAR 9% Grreq (Rfgawzy)
a3 fgfaifae B =l oirr el SR IEeNeE ARmAsEs afotma emieTR o
SR | oefFRre [Rituwzy- z g TN waaes{x e sraeE SEetE
| 73T 7S TG S0.00.2050 ST TS A FC Al fawoi3-

“This is to certify that BGMEA Engineering Team has
inspected the Insdustrial Building (1. Approved §-story,
completed 3storyc 2. Approved 3-story, completed-3story, 3.
Approved 2-storied steel structure, completed 2-story) of
Liberty Fashion Wears Ltd. At Plot No.101, Mousa-Tengui,
Zirani Bazar, Savar, Dhaka on 9" June, 2013 at 2.00 Pm

and they have observed that no Structural distress has been

developed in Beam, Column and Slab at any floor of the

above mentioned building ( completed up to 3-story), At

present, as per Visual Engineering judgment this building is

’

safe for operating the Garment activities.’

oo IS ITTE 3d.0b.20%0 S G THRA WG @3 TR

et SIfFER ISl @NFE N G TR IR OFE I | (G

SETTS (T OBl 263 IrSS)
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G377 AL AT e Ry [ e maesae el
TR Tt ARTsEE ToTe AMItTa Sy F0E AT TR e
FRACIHE ol [Te ITTE 35.00.20%0 I FAUBFRIT et S FREom
ST 2id | T& 2fotane @ AT #A7I fahols-

“Under the current conditions it is recommended that the present
building can only be used cautiously for existing operations
(observed during site visit) as a 3-storied building (partly-4 storied)
provided prescribed (restricted) loading condition are strictly
maintained. This recommendation is for a limited time period until

restrofiting measures start (say 3 months)”

VRS JIEO A RRvsiereas sase el 9% ane afstames
fofere T@ 70 4 G A7 @ O AN fSATTH T G TP
fRERMTEIER R Koot ARSI SRR 7|

T3 RS TG 35.53.2000 It v oS N ¢ FEE
TFANAICE SAIY I O @ dR Al HE AT FRAAIG “fqvfea o=t em=
E | OIS TS SLAG 28.55.2059 SIRTA XN TFAET GFT(F LAY TR 450
f5f5 3P F@T TI @ T 80.00.0000.033.50.050.590.358 TE @ ¥ VT
TABSICT SR YOS TG T T,

“You are requested to take necessary steps for detail
analysis of the said factory building No.2 on priority basis so
that concrete decision can be taken for operation of

commercial production that building of the factory.”

N 8 FOFE TFANEER SARERS IR 2t@d TAE OIFC 2 8 FOF
TFAETICE QTS AT obr,d.20 39 2@ M ST

“Please be advised that the Accord has accepted the MCS

inspection of said facility as robust and credible.
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Accordingly, the Accord does not place this facility on its list
of inspections.”

e e LT ob.32.30d0 wifftdd Bite «F¢ AN TFIETEE TEE @,
GG FHF TN JTCARFT G2 Aforam @FE fygs @3 fSaeareny fomme g
JEACR, CTY OFC TIIRBFIEE FRLAMHIE OIF SISty TS SEe | 78
7S 3TTE 25.08.2058 IfRTA TR GFT 3-THICA HALBFIANCE TR (T,

“ Upcoming safety inspections, I am writing to inform you
that the Accord has scheduled fire, building and electrical
safety inspections at the above-named factory in the next few
weeks. The engineers conducting this inspection will contact
you directly with the exact date. Please find attached a letter
with more background about the inspection and a process
chart explaining the inspection and follow-up process.”

o397 [197% LI 90.08.2038 TIfFY UFTC (FIF T W 7 I TIIRBIEIS
@ @, “Accord inspection has been cancelled” @R @32 M@ wRLRFRT
@FIRIE 6 OF SIfeT! 200 2ofRR I |

o R[fGaNzy g AR FRATE e i AT [ors Twen
0b.08.2058 €% 38.05.2038 WIfitd ST AfSerws Bff frw wawAw FRAMIG
At Ty T [T 3TTE 15.05.2058 it TR UFE FTE @F2 IFN
SR SRR @ oA IR (QEHAR-F) | GFC [N STTG dv.0d.2008 I
TATATERS AR SR ST FE|

o3o[ MR [AT® 24.50.2058 Y FCF TN o[ TFSA @I+ coRel
FE|

o WEGEs Fea fEeigid TUV SUD 9iINs @36 JI@Temslt @ {iat
WRFRE e SR R ot e TEE 0v.08.205¢ SIfFtd OIS 2RI

FEE @,
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“ No critical or high risk observations were found during the
day of assessment in the factory. During the assessment,
some non-conformity was found for which long term
corrective actions are recommended. Considering overall
situation, the factory is rated as GREEN. There is no need to
suspend operations in any of the buildings covered in this

report. ”

TUV SUD %% S~faie dfecancra fefers ffeawzy smam f[ote gwwér
52.05.203¢ SIffTd UFCF MIARFRT oI it sy FE) fg e
It (&I T[T FCAw |

TGP AAABFIA A6 AT T2 Sodp/R05¢ W T3 FALBFAT FIRA &
GFC PG S0 X6 (WONTF AR Tl 2 M T o o) T U 9 To
2 I 2R T 97 LG 0v.05.2050 ST SN =@ FOIT 20 AR 8 ST AT
RN | OQ o1 S Wi I @,

“The respondent No.l is directed to immediately arrange for
inspection of the petitioner’s factory as per Clause 10 of the
Accord Agreement and other necessary protocols and
publish the inspection report in its website and circulate it

among its members all over the world.”

wq e Sofifafie qw ¢ S (eI sAk gferw vReAREE REe
FRAAIT AR T T wRIRTR RTe TRE 38.09.20%9 Wit yTR forw
MeTe SRNEAR @I o[ T SR AfSIMATF Te AMETS SN @ iR
26TR 77 7S LG 22,090,205 G 19.09.2059 I MRATFRAA Bl FRAAIT
AR | IO TS ITIG *¢.08.2059 O y afSqmt o= s aforaws
e efafee Jwifkice IeE @,
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“There are important and urgent concerns in relation to the
structural adequacy of the flat plate slabs for the washing
plant building, Building-2 and Building-3. Slabs appear to
be stressed to levels that require immediate review. The
following immediate actions are reruired to be carried out:
All load from the mezzanine floor of the washing plant
building is required to be taken down and the mezzanine
floor is required to be evacuated immediately.”

“ Building-2: Category Red.”

“Washing Plant Building: Category Red.”

GG FeS 28 THffae gforan a7 fawrra naiEwE wivfe Tiem o Koo

BTG 02.06¢.2059 T2 FIURB HIRE TN 4T 2AfSTEMTT 72 I @R SR AT ----
A fAfeS e T SHRIAR v 96 [[E 6| 9h2 [ Rore
TG 02.0¢.2059 BT W HFSATHT MRS VLB T | AFC [ST 21twe 1o
I 3570 ITTE 30.0¢.2054 Y O SEE (IF-9 ©fFe AL IwA oforans o
FEA|

oo Rofe BTG 22.0¢.2054 OIRTY oMk 2fo7 T GFEE FReeid iy
FEA @,

“In reference to your mail, dated 25™ April 2017, we have
been informed that the building has been categorized as
RED. If it is required and formally requested then DIEF can

arrage Review Panel meeting under NTC accordingly.”

w2 Ao TARGERS 2Itae TR a8 [RoTe 3TTE 09.0v. 3059 SIfTR @

LT ST @,

“As you are aware, LFWL filed a writ petition in the
Bangladesh High Court in November 2015. Among others,

the DIFE-IG and Accord were co-respondents to the abovfe-
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referenced writ. In March 2017, the High Court (HC) issued
a formal decision on the LEWL writ which included that the
Accord conduct initial inspections at LFWL, publish the
inspection reports, and distribute the inspection reports to
Accord company signatories. After consultation with out
legal counsel regarding the decision and to not waste Accord
time and resources to appeal the HC decision, the Accord
followed the specific requirements of the HC decision.

On 22-23 March 2017, Accord fire, electrical and structural
engineers conducted initial inspections of the LFWL
facilities. In accordance with the court decision, we
published the reports and distributed them to accord
signatories. Accordingly, we have met out obligations.

We respectfully and fully disagree with the assertion in your
22 May 2017 letter to Accord that LFWL is an Accord
covered factory. LFWL falls under the National Effort. This
status has not changed. LFWL is not a listed nor a covered
Accord factory.

LFWL has now been inspected several times since May
2013( by Tesco/MCS in May 2013, by BGMEA/BUET in
June 2013 and by the National Effort in March 2015). It is
very clear from all the inspections of LFWL that_there are

very serious safety hazards in these buildings. Particularly,

structural concerns in the main production building. Little, if
any remediation had been performed when we inspected in
late March 2017. In March 2017 the factory compound
which previousy housed LFWL was being utilized for RMG

production by Sinha Knit and Denim Ltd.
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The accord trusts that the DIFE-IG good offices and the
National Plan of Action will take the necessary steps with the
building owner and current occupants to ensure the required
remediation is performed, including the urgent structural

e »
ssues.

o7 TS Sbr.0b.205q SIfFTA AN #FR1 1 T YR 2 =@ AT wife
P @ P 2l 7| Al TIweis-

“Let a Rule Nisi be issued calling upon the respondents to
show cause as to why the impugned website publication
dated 10.05.2017 (as annexure-G) and the impugned letter
dated 03.06.2017 (as of annexure-J) should not be declared
to have been issued without any lawful authority and are of
no legal effect and as to why the respondent No.l, Accord
Foundation should not be directed to monitor or support the
petitioner, being an Accord covered/listed factory, in its CAP
development and safety remediation process and-or such
other or further order or orders passed as to this court may
seem fit and proper.

Pending hearing of the Rule, we are directing the
respondents to immediately arrange for constitution of
review Panel, visit the factory of the petitioner and review
the findings of the respondent No.l, recommending
evacuation and closure of the building No.2, and washing
plant within 7(seven) days of receipt of this order.

The petitioner is directed to put in 2(two) sets of requisites
for service of notices upon the respondents in usual course

and through registered post.
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037 AT QI o] T8 e ZLAE db.0b.2059 Ol TEITO(FII
e faeca Sifee fRereet fifes fofb«a w4 o § =ifsie o wod8/205q Wifkis Ficat
oifeE el Aifie e oE [oTe RAAE R0.0b.2059 ©Ifitd FAE SITAE emis
-

“Heard the learned counsel of both the parties and perused
the impugned order of the High Court Division.

In the facts of the given case, we are inclined to modify the
order passed by the High Court Division and direct the writ
respondent No.3 Inspector General (Additional Secretary )
Department of Factories and FEstablishement, 4 Rajuk

Avenue, Motijheel, Dhaka-1000 to constitute a review panel

for reviewing the report of writ respondents no.l within
1 (one) month from the date of receipt of the order.

We direct the writ respondent No.l to supply the names of
the members of the review panel within 2(two) weeks from
the date of receipt of the order. The writ respondent No.3 is
directed to complete the hearing of the review within 6(six)
weeks from date receipt of the order and to submit the report

before this Court on 19.102017.”

Sz e e Seitaifaiie seeleEE SR cifRe R Reeadt
39.52.20%9 IfFTY IR @IE, fEATES =) TFa 98 GBIfFACTS Ao f[eies
e effetame wifke wea | wifkerpe efstamea fefers wifom e Fore s ewiw
-

“Heard the learned counsel of both the parties and perused
the impugned order of the High Court Division.
In the facts of the given case, we are inclined to modify the

order passed by the High Court Division and direct the writ
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respondent No.3 Inspector General (Additional Secretary )
Department of Factories and Establishement, 4 Rajuk

Avenue, Motijheel, Dhaka-1000 to constitute a review panel

for reviewing the report of writ respondents no.l within
1(one) month from the date of receipt of the order.

We direct the writ respondent No.l to supply the names of
the members of the review panel within 2(two) weeks from
the date of receipt of the order. The writ respondent No.3 is
directed to complete the hearing of the review within 6(six)
weeks from date receipt of the order and to submit the report

before this Court on 19.102017.”

wifE et Soifafaiie R @fece [ST ohitae 09 o0 = 93z [ore
TG 0R.35.2059 ©ifftd ST #ite vl &= T ewem 7z ag s’
Afavrdls S [FST irtTa «a oS fAamels-

Recommendation of the Review Panel.-

(*) “Detailed Engeneeing Assessment (DEA) must be
initiated within 7days and completed within six weeks from
today under the supervision of qualified structural engineer.
(*) During performing DEA live load for 1sr and 2" floors
must not exceed 20 psf-

(*) Based on the recommendation of the approved DEA
permanent remedial measures must be undertaken within
4(four) months of obtaining approval of DEA.

(*) If the factory management fails to maintain the above

schedule for commencement and completion of DEA
operation of the factory may be suspended.

(*) All activities should be monitored by an inspector of

DIFE for strict compliance.”

wrossa ST ST el e nadis RewW geife s wee

Detailed Engineering Assessment Report (DEA) 3@ [ T@& 59.52.204
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sifad 7ifke T3 [Fg 9FC & DEA a2 91 IR mRSFEl IR GFC Sifehige 97
plefenicy

377 7S TG 39.52.2059 O AP Ko sl s I @y Fifes
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“We have perused the report, we are of the view that
the matter should be disposed of by the High Court Division
in the light of the report given by the Inspector General.

Accordingly, this petition is disposed of in the
following terms:

The High Court Division will hear and dispose of the
writ petition on merit in accordance with law keeping in
view the report submitted by the Inspector General,
Department of Inspection for Factories and Establishments.

Let the Writ petition be heard and disposed by the
Bench presided over by Moyeenul Islam Chowdhury, J, by
31° January, 2018.

The Photostat copy of the report shall be kept with
record of this Court. The Inspector General is directed to file

this report in original before the High Court Division by

filing an affidavit.”
FFo A0L MRARBFAR @A IFC SifeFioe 9T @FIH1 IFC e =S »

9 I AR @, “The Safety Inspector shall make all reasonable efforts to ensure

that an initial inspection of each factory covered by this Agreement shall be
carried out within the first two years of the term of this Agreement. The Safety
Inspector will be available to provide input into the NAP legislative review and to
support capacity building work regarding inspections by the MoLE foreseen

under the NAP.” St @FC pfed 5 2 6 GIIOIaF ETF0 IUCAFH AN Y2 ISR

M 9T OIfFIPE AFe FRAER Initial Inspection T I
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B So M *0S = IR @, “Notwithstanding this provision, all factories
within the scope of this Agreement shall still be subject to all the provisions of
this Agreement, including but not limited to at least one safety inspection
carried out by personnel acting under the direction of the Safety Inspector.”
w2t FC pied 16 @IeiRd U Sifermpe 7he FFUEICH Safety Inspector 7Rl S@e
@3> feierel #ifma (Safety Inspection) FCS &J|

Pi&R 5y TR *CS e Witr @, “Written Inspection Reports of all factories

inspected under the programme shall be prepared by the Safety Inspector within
two (2) weeks of the date of inspection and shared upon completion with factory
management, the factory’s health and safety committee, worker representatives

(where one or more unions are present), signatory companies and the SC. ” S
B 53 T *18 (MOET GG T3 %~ affsrams ke s s
(72) TTEICRR WK HES FACO B IR TIN50 FCH 2T F0© (A |

& JOTT HFHNT TIF© ool (HONTP ‘GFC pled » 4T So T 7T FonT®
Gfre e Ay Safety Inspection) 7% ISTIT T F0T NE G 33 T I
AOIETF (I [R© fOcqnaa &/mia Fed M2/ TS 9P ©IF pless 7S ©es PR/

YR feqi @3¢ mARRE  afevEbte At ffite e wwd
25.08.208 Iftd E-TNE AT T | AROICS (T T BCE 7 T ©f S FCa
Tortaa o1 RTeRTe! @51 FIHF TS (B @, TR XS GFC OF W6 (TRIGRNTAT |

GFC e 297 *IcS S =it @,

“Each signatory company shall require that its suppliers in
Bangladesh participate fully in inspection, remediation,
health and safety and where applicable training activities as
described in the Agreement. If a supplier fails to do so the

signatory will promptly implement a_notice_and warning

process leading to termination of the business relationship

if these efforts do not succeed”
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TCF OIS A I Fe @, LFWL as a factory under the MPOA will be

monitor and support in the correctvie action plan development and remediation of

the safety by the MPOA. T3 S214 fofare UF¢ O SRR Mo Q& T8 FAR T

TR SN AT UFT W0 FTTS ToFIoF FACO A T3 |
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