IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(CIVIL REVISIONAL JURISDICTION)

Present:
Mr. Justice Md. Moinul Islam Chowdhury

CIVIL REVISION NO. 4574 OF 2016
IN THE MATTER OF:
An application under section 115(1) of the
Code of Civil Procedure. (Against Decree)
-And-
IN THE MATTER OF:
Ibrahim Laskar
--- Defendant-Respondent-Petitioner.
-Versus-
Aklima Begum and others (OP Nos. 4 and 22
died leaving behind their legal heirs:)
--- Plaintiff-Appellant-Opposite Parties.
Mr. Md. Mubarak Hossain with
Mr. Rajib Kanthy Aich, Advocates
--- For the Defendant-Petitioner.
Mr. Kawser Ahmed Halim, Advocate
---For the Opposite Parties.

Heard on: 19.11.2023, 26.11.2023,
04.12.2023, 05.12.2023 and 10.12.2023.
Judgment on: 13.12.2023.

At the instance of the present defendant-respondent-
petitioner, lbrahim Laskar, this Rule was issued upon a
revisional application filed under section 115(1) of the Code of
Civil Procedure calling upon the opposite party Nos. 1-20 to
show cause as to why the impugned judgment and decree dated
27.10.2016 passed by the learned Additional District Judge,

Jhalakathi in the Title Appeal No. 69 of 2011 allowing the appeal



and decreeing the suit and setting aside the judgment and decree
dated 25.05.2011 passed by the learned Joint District Judge,
Court No. 2, Jhalakathi in the Title Suit No. 28 of 2011
dismissing the suit should not be set aside.

The relevant facts for disposal of this Rule, inter-alia, are
that the present opposite party Nos. 1-20 as the plaintiffs filed the
Title Suit No. 28 of 2011 against the present defendant-petitioner
Nos. 1-100 praying for declaration of title and partition of the
suit land situated in the former Khebot No. 219, Mouza-
Dapdapia, Police Station and Upazilla- Nalchity, District-
Jhalakathi land measuring 99 decimals which was originally
owned by Hawlader Mochan Kha and Ismail Kha. Subsequently,
former Khebot No. 219 land measuring 99 decimals was
recorded in the name of Ismail Kha, thereafter, the same land
was recorded in the name of Sobhan Kha, Alep Kha and
Moijudding. The said Ismail Kha died leaving behind his legal
heirs: a wife Hachan Banu and a daughter Asia Khatun and 4
(four) nephews, namely, Zabrut Ali, Karam Ali, Apter Ali and
Amzad Ali. The said Hachan Banu remarried one Abdul Shikder
and of this couple (2" wedlock of Hachan Banu) a son Nazar Ali

and  (two) daughters, namely, Alfatu, Karfuli were born.
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Thereafter, 2" husband Abdul Shikder died leaving behind his
legal heirs: a son Najar Ali and 2 daughters Alfatu and Karfuli
and a wife Haaachan Banu. After the death of Hachan Banu
Hachan Banu her property was inherited by her son Najar Ali, 2
daughters of 2" wedlock Alfatu and Karful and a daughter of 1%
wedlock Asia Khatun. After the death of Asia Khatun her
property was inherited by her two sons, namely, Abdul Barek
and Abdul Rob and 5 (five) daughters plaintiiiff Nos. 1-4 and
Minoti Begum. After her death 2 sons and Mozammel Hossain
inherited the property of Minoti Begtum. After the death of
Mozammel Hossain his 2 sons and a daughter plaintiff Nos. 6-8
inherited his property. After the death of Abdul Barek, son of
Asia Khatun a son and a daughter the plaintiff Nos. 9 and 10
inherited his property. After the death of Abdur Rob, sons of
Asia Khatun 4 sons and 2 daughters and a wife the plaintiff Nos.
11-17 inherited the property of Abdur Rob. In this way, the
plaintiff Nos. 1-17 have been enjoying the suit property
measuring 52 decimals of former Khebot No. 219. The land of S.
A. Khatian Nos. 743, 479 and 742 have been increasing to 3.11
acres and wrongly recorded in the names of the predecessors of

the defendants, petitioner and proforma opposite parties. R. S.
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Khatian No. 63 and S. A. Khatian No. 743 have been recorded
wrongly. There is no basis of the present record prepared in the
names of the predecessors of the defendant-petitioner but the
plaintiffs have been possessing the suit land since their
predecessors. The 55 decimals of land in the schedule ‘Ka’
increased to 1.04 acres and the predecessors of the plaintiffs have
been possessing the suit land and other heirs of the Ismail Kha
inherited 52 decimals of land of C. S. Khebot No. 219 and they
are in possession. Subsequently, after the death of Asia Khatun
her heirs inherited the suit property measuring 52 decimals out of
total land measuring 3.11 acres which was increased and
wrongly recorded in the name of predecessors of the defendants
and others without any lawful basis. The plaint also contains that
the total suit land is 55 decimals described in the schedule “Ka”
of the plaint. The plaintiffs were not aware of the wrong record
but the possession of the suit land remains under Asia Khatun by
way of inheritance. There was no partition among the parties, as
such, the suit was filed claiming title and possession among the
co-sharers.

The petitioner as the defendant contested the suit by filing

a written statement denying the claim of the plaintiffs. The
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defendant-petitioner contended that Ismail Kha died leaving
behind 99 decimals of land situated within the Khebot No. 219
which was inherited by his 4 (four) nephews, namely, Zabrat Ali,
Karam Ali, Apter Ali and Amzed Ali. The said 4 (four) nephews
sold 50 decimals of land to one Ahad Ali Laskar by a registered
sale deed dated 31.03.1932. The remaining land within the
former Khebot No. 219 was recorded in the name of Sobder Kha
and Alep Kha. The said Alep Kha died leaving behind 4 (four)
sons who became owners. Aler Uddin, Joinuddin Zamina, Lazmi
and Azan Bib sold 50 decimals land to Ahad Ali Laskar and
Shahadat Laskar by deed dated 01.06.1932. Ahad Ali gifted his
share to his nephew Moslem by gift deed dated 19.03.1955.
Shahadat Ali died leaving behind his legal heirs and Moslem Ali
died leaving behind his legal heirs. There were several transfers
of the suit land by the sale deed became owners by way of
inheritance. Without any issue, Ahad Ali Laskar died, in the
meantime, the brothers-in-law of Ahad Ali Laskar, namely,
Moslem Ali Laskar and Yeasin Mollik created a forged Heba
Deed No. 1427 dated 19.03.1955 by taking some thumb
impressions of the dead Ahad Ali Laskar as well as a forged

record was created by them. The plaint failed to make parties by
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the plaintiffs who are necessary parties, as such, the case of the
plaintiffs should be dismissed. The learned Joint District Judge,
Court No. 2, Jhalakathi heard the parties and obtained the
documents adduced and produced by the parties who passed the
judgment and decree dated 25.05.2011 dismissing the said Title
Suit No. 28 of 2011.

Being aggrieved the present plaintiff-opposite party Nos.
1-20 preferred the Title Appeal No. 69 of 2011 in the Court of
the learned District Judge, which was eventually transferred to
the learned Additional District Judge, Jhalakathi for hearing who
after hearing the parties allowed the appeal by his judgment and
decree dated 27.10.2016 and thereby setting aside the judgment
and decree passed by the learned Joint District Judge, Court No.
2, Jhalakathi.

Being aggrieved this revisional application has been filed
by the present defendant-respondent-petitioner under section
115(1) of the Code of Civil Procedure and the present Rule was
issued thereupon.

Mr. Md. Mubarak Hossain, the learned Advocate,
appearing along with the learned Advocate, Mr. Rajib Kanthy

Aich for the defendant-respondent-petitioner submits that the
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learned appellate court below passed the judgment and decree on
the basis of deposition of PW-3, the Member of a Union Parishad
who tried to prove the “Certificate” issued by the Chairman of
the Union Parishad which is totally beyond the law and oral
evidence and adverse possession of the first party opposite party
No. 1 but not on the basis of the said documentary evidence i.e.
deed of sale and Heba Deed which have been submitted before
the learned court by the petitioner as well as second party
thereby committed a serious error of law resulting in an error of
decision an occasioning failure of justice, therefore, the Rule
should be made absolute.

The learned Advocate also submits that the deed of kabala
executed on 31.03.1932 and registered on 08.04.1932 has not
been canceled or declared forged by any courts and on the basis
of the said deed record has been prepared in the name of
predecessors of the petitioner and the petitioner has been
possessing the suit land erecting building and cultivating fruits
thereon and the learned trial court most properly dismissed the
suit against the plaintiff-opposite party Nos. 1-20 but the learned
Additional District Judge, Jhalakathi committed a serious error

of law resulting in an error of decision occasioning failure of
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justice in passing the impugned judgment and decree, as such,
the judgment and decree dated 27.10.2016 passed by the learned
Additional District Judge, Jhalakathi is liable to be set-aside.

The present Rule has been opposed by the present opposite
parties.

Mr. Kawser Ahmed Halim, the learned Advocate,
appearing on behalf of the present opposite parties submits that
the original owner of the suit property Ismail Kha and he was
owned and possessed the suit land measuring 55 decimalas out of
99 decimals of the land. He died leaving behind his legal heirs a
wife Hachan Banu, a daughter Asia Khatun and also 4 (four)
nephews, namely, Zabrut Ali, Karam Ali, Apter Ali and Amzad
Ali inherited the land by way of inheritance but the learned trial
court failed to consider the evidence and subsequent heirs who
have been possessing the suit land, as such, the learned trial court
misreading and misconstrued the said inheritance at the course of
trial, thus, dismissed the suit unlawfully and erroneously.
However, the learned appellate court below carefully examined
the evidence correctly and properly and also came to a lawful

conclusion to allow the appeal and decreed the suit by reversing
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and setting aside the judgment and decree passed by the learned
trial court, as such, this Rule is liable to be discharged.

The learned Advocate further submits that the present
plaintiff-opposite parties filed the present suit as soon as they
came to know about the wrong record of right which was
published erroneously, as such, the succession from Ismail’s
wife, daughter, and 4 nephews have been proved the legitimate
way of inheritance, thus, filed the present suit claiming title and
partition among the co-sharers by the learned trial court and the
learned trial court committed an error of law and came to an
unlawful decision and conclusion and passed the erroneous
judgment and decree but the present defendant-petitioner
obtained the present Rule by misleading the court which is liable
to be discharged.

Considering the above submissions made by the learned
Advocates appearing for the respective parties and also
considering the revisional application filed by the present
defendant-respondent-petitioner under section 115(1) of the
Code of Civil Procedure along with the annexures therein, in
particular, the impugned judgment and decree passed by the

learned appellate court below as well as perusing the essential
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documents available in the lower courts records, it appears to this
court that the present plaintiff-opposite parties filed a title suit
praying for title and partition of the suit land measuring 55
decimals out of total 99 decimals. The plaint also contains that
the original owner Ismail Kha died leaving behind a wife, a
daughter and 4 (four) nephews who succeeded the land as the
legal heirs. The defendant-petitioner contested the suit by filing a
counter-statement claiming that the suit land was purchased by
the executed sale deed dated 21.03.1932 which was registered on
08.03.1932 land measuring 53 decimals of the suit land situated
within the former Dag Nos. 2175, 2176, 2177, 2179 and 2180 by
the 4 nephews of Ismail Kha to Ahad Ali Laskar, former Khebot
No. 219 and the present defendant-petitioner obtained the land in
the course of the inheritance.

From the above-given facts, both parties filed their
pleadings in the court of the then-learned Subordinate Judge
(now the learned Joint District Judge), Court No. 2, Jhalakathi.
The plaintiffs' case and the defendant's case have a history of
complicated processes of inheritance in support of the respective
parties. However, the admitted position of the parties is that

Ismail Kha was the original owner and the land is situated within
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the Khebot No. 219, Mouza- Dapdapia, Police Station and
Upazilla- Nalchiti, District- Jhalakathi. The principal difference
within the dispute among the parties is whether Ismail Kha died
leaving behind his legal heirs: a wife and a daughter and 4 (four)
nephews whereas the defendant-petitioner claimed that the said
Ismail Kha died unmarried, thus, only 4 (four) nephews are his
legal heirs.

In this factual aspect, the plaintiff-opposite parties
adduced and produced their evidence. The plaintiffs claimed that
the said Ismail Kha died leaving behind his legal heirs: a wife, a
daughter and 4 (four) nephews inherited the land but the
defendant-petitioner contended that Ismail Kha died unmarried
and only legal heirs other than his only 4 (four) nephews.
Plaintiffs adduced 5 PWs and the defendant adduced 3 DWSs. The
plaintiffs exhibited as Exhibit- 1 and 1(Ka) to prove the situation
of the suit land within the Khebot No. 219, Mouza- Dapdapia,
Police Station and Upazilla- Nalcity, District- Jhalakathi and also
adduced Exhibit- 2, 2(Kha), 3 and 3(Ka) and other Exhibits to
prove the title by way of inheritance and the possession of
thereabout. On the other hand, the present defendant-petitioner

adduced 3 DWs and exhibited as Exhibit- ‘Ka’, ‘Ka(2)’ for
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describing possession and position of the suit land and also other
Exhibits to prove the record of right and entitlement.

The then-learned Subordinate Judge (now Joint District
Judge), Court No. 2, Jhalakathi examined the documents
produced by the parties. The learned trial court came to a
decision and conclusion to dismiss the suit filed by the plaintiff-

opposite parties on the basis of the following findings:
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The learned appellate court below has also cautiously and
mindfully examined the depositions given by the PWs and DWs
and also examined all the documents adduced and produced by
the respective parties and came to the final thought and

conclusion to allow the appeal and thereby reversing and setting
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aside the judgment of the learned trial court on the basis of
following findings:

.. ICeR RAMITR SPE s 7. @97, Lo «qag
g3, g, 989 TFH oA R e ©oifed P& AT 206
C4ATHA B *oF TG AIT WFOR AfeTs AN &6 97 &
TRETCa 25 A 52,29 *I6F WL T RPN TG 89,59 *[6F
TIfEre (B ¢¢.80 *IoF FG TGN AL WIAFT TR X
@ SWTECed W6 2SI &

faee fepifes wmETe @ 99 Ife Tomres THe fofe
Jfe o e <fee Sy (R A e @R Voo
e w@ wi9Ae wmiETs fars e T e [Roee o
AT @ 7Fe YCEF Togae IR O @3, Feee, [os
fpifee wmiETe T9F gms A ¢ fefea ke faxre coirge S
@ ST &F M AR T PTaie a/=el Fiice |

ARE DA IV TS ARE FICR AR
@ eI Rt giel SfAce At T 23R @R Fifer
ST AT ORI AL SN[ FIICS T [ZACA 1. ..

In view of the above conflicting judgment, | consider that
the learned trial court carelessly failed to consider the evidence
submitted by the plaintiffs as to the genealogy of inheritance and
also possession of the suit land. However, the learned appellate
court below came to a lawful conclusion as to the evidence of
genetics submitted by the plaintiff-opposite parties and as to the

inheritance existing of Ismail Kha died leaving behind his legal

Mossaddek/BO



15

heirs: a wife, a daughter along with allocating with his 4 (four)
nephews.

The learned trial court failed to allocate Shahams in favour
of either of the parties. In a suit for title and partition the court is
under an obligation to allocate Shahams on the basis of the title
and possession of the land. The learned trial court dismissed the
suit filed by the plaintiff-opposite parties and did not find any
title despite the documents submitted before the court for
entitlement upon the suit land, as such, came to a wrongful
conclusion to dismiss the suit either the plaintiffs or defendant.
However, the learned appellate court below appropriately and
lawfully considered the Shahams on the basis of the above plaint
and depositions given before the learned court by the 5 PWs and
3 DWs, as such, the learned appellate court below committed no
error of law by allocating Shahams of the successors of the said
original/former recorded owner Ismail’s land measuring 99
decimals of former Khebot No. 219, R. S. Khatian No. 63 and S.
A. Khatian No. 743 by allocating Shahams of land measuring
12.27 decimals in favour of the heirs of Ismail Kha’s wife
Hachan Banu, land measuring 43.13 decimals total land

measuring 55.40 decimals has been entitled and possessed by a
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daughter, namely, Ashia/Ayesha Akter. The learned appellate
court below also allocated all Shahams as per the law and
lagitimately.

In view of the above discussions and considering the merit
of the case of the plaintiff-opposite parties, the learned trial court
seriously misread the evidence and came to an unlawful decision
and conclusion by dismissing the suit but the learned appellate
court below came to a lawful decision and conclusion in favour
of the plaintiff-opposite parties legitimately by setting aside the
judgment and decree of the learned trial court and thereby
reversing and setting aside the judgment and decree passed by
the learned trial court, thus, the learned appellate court below did
not commit any error of law or illegality by passing the
impugned judgment and decree reversing the judgment and
decree of the learned trial court. I, therefore, consider that this is
not an appropriate case for interference from this court and this
Rule does not need any further consideration.

Accordingly, I do not find merit in the Rule.

In the result, the Rule is hereby discharged.

The interim order passed by this court at the time of

issuance of this Rule staying the operation of the impugned
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judgment and decree dated 27.10.2026 passed by the learned
Additional District Judge, Jhalakathi in the Title Appeal No. 69
of 2011 allowing the appeal and decreeing the suit and setting
aside the judgment and decree dated 25.05.2011 passed by the
learned Joint District Judge, Court No. 2, Jhalakathi in the Title
Suit No. 28 of 2011 for a period of 6 (six) months and
subsequently the same has been extended from time to time are
hereby recalled and vacated.

The impugned judgment and decree dated 27.10.2016
passed by the learned Additional District Judge, Jhalakathi in the
Title Appeal No. 69 of 2011 allowing the appeal and decreeing
the suit and thereby setting aside the judgment and decree dated
25.05.2011 passed by the learned Joint District Judge, Court No.
2, Jhalakathi in the Title Suit No. 28 of 2011 dismissing the suit
Is hereby upheld.

The concerned section of this court is hereby directed to
send down the lower courts records along with a copy of this

judgment and order to the learned courts below immediately.
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