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 At the instance of the present defendant-respondent-

petitioner, Ibrahim Laskar, this Rule was issued upon a 

revisional application filed under section 115(1) of the Code of 

Civil Procedure calling upon the opposite party Nos. 1-20 to 

show cause as to why the impugned judgment and decree dated 

27.10.2016 passed by the learned Additional District Judge, 

Jhalakathi in the Title Appeal No. 69 of 2011 allowing the appeal 
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and decreeing the suit and setting aside the judgment and decree 

dated 25.05.2011 passed by the learned Joint District Judge, 

Court No. 2, Jhalakathi in the Title Suit No. 28 of 2011 

dismissing the suit should not be set aside.  

The relevant facts for disposal of this Rule, inter-alia, are 

that the present opposite party Nos. 1-20 as the plaintiffs filed the 

Title Suit No. 28 of 2011 against the present defendant-petitioner 

Nos. 1-100 praying for declaration of title and partition of the 

suit land situated in the former Khebot No. 219, Mouza- 

Dapdapia, Police Station and Upazilla- Nalchity, District- 

Jhalakathi land measuring 99 decimals which was originally 

owned by Hawlader Mochan Kha and Ismail Kha. Subsequently, 

former Khebot No. 219 land measuring 99 decimals was 

recorded in the name of Ismail Kha, thereafter, the same land 

was recorded in the name of Sobhan Kha, Alep Kha and 

Moijudding. The said Ismail Kha died leaving behind his legal 

heirs: a wife Hachan Banu and a daughter Asia Khatun and 4 

(four) nephews, namely, Zabrut Ali, Karam Ali, Apter Ali and 

Amzad Ali. The said Hachan Banu remarried one Abdul Shikder 

and of this couple (2nd wedlock of Hachan Banu) a son Nazar Ali 

and  (two) daughters, namely, Alfatu, Karfuli were born. 
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Thereafter, 2nd husband Abdul Shikder died leaving behind his 

legal heirs: a son Najar Ali and 2 daughters Alfatu and Karfuli 

and a wife   Haaachan Banu. After the death of Hachan Banu 

Hachan Banu her property was inherited by her son Najar Ali, 2 

daughters of 2nd wedlock Alfatu and Karful and a daughter of 1st 

wedlock Asia Khatun. After the death of Asia Khatun her 

property was inherited by her two sons, namely, Abdul Barek 

and Abdul Rob and 5 (five) daughters plaintiiiff Nos. 1-4 and 

Minoti Begum. After her death 2 sons and Mozammel Hossain 

inherited the property of Minoti Begtum. After the death of 

Mozammel Hossain his 2 sons and a daughter plaintiff   Nos. 6-8 

inherited his property. After the death of Abdul Barek, son of 

Asia Khatun a son and a daughter the plaintiff Nos. 9 and 10 

inherited his property. After the death of Abdur Rob, sons of 

Asia Khatun 4 sons and 2 daughters and a wife the plaintiff Nos. 

11-17 inherited the property of Abdur Rob. In this way,   the 

plaintiff Nos. 1-17 have been enjoying the suit property 

measuring 52 decimals of former Khebot No. 219. The land of S. 

A. Khatian Nos. 743, 479 and 742 have been increasing to 3.11 

acres and wrongly recorded in the names of the predecessors of 

the defendants, petitioner and proforma opposite parties. R. S. 
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Khatian No. 63 and S. A. Khatian No. 743 have been recorded 

wrongly. There is no basis of the present record prepared in the 

names of the predecessors of the defendant-petitioner but the 

plaintiffs have been possessing the suit land since their 

predecessors. The 55 decimals of land in the schedule ‘Ka’ 

increased to 1.04 acres and the predecessors of the plaintiffs have 

been possessing the suit land and other heirs of the Ismail Kha 

inherited 52 decimals of land of C. S. Khebot No. 219 and they 

are in possession. Subsequently, after the death of Asia Khatun 

her heirs inherited the suit property measuring 52 decimals out of 

total land measuring 3.11 acres which was increased and 

wrongly recorded in the name of predecessors of the defendants 

and others without any lawful basis. The plaint also contains that 

the total suit land is 55 decimals described in the schedule “Ka” 

of the plaint. The plaintiffs were not aware of the wrong record 

but the possession of the suit land remains under Asia Khatun by 

way of inheritance. There was no partition among the parties, as 

such, the suit was filed claiming title and possession among the 

co-sharers. 

The petitioner as the defendant contested the suit by filing 

a written statement denying the claim of the plaintiffs. The 
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defendant-petitioner contended that Ismail Kha died leaving 

behind 99 decimals of land situated within the Khebot No. 219 

which was inherited by his 4 (four) nephews, namely, Zabrat Ali, 

Karam Ali, Apter Ali and Amzed Ali. The said 4 (four) nephews 

sold 50 decimals of land to one Ahad Ali Laskar by a registered 

sale deed dated 31.03.1932. The remaining land within the 

former Khebot No. 219 was recorded in the name of Sobder Kha 

and Alep Kha. The said Alep Kha died leaving behind 4 (four) 

sons who became owners. Aler Uddin, Joinuddin Zamina, Lazmi 

and Azan Bib sold 50 decimals land to Ahad Ali Laskar and 

Shahadat Laskar by deed dated 01.06.1932. Ahad Ali gifted his 

share to his nephew Moslem by gift deed dated 19.03.1955. 

Shahadat Ali died leaving behind his legal heirs and Moslem Ali 

died leaving behind his legal heirs. There were several transfers 

of the suit land by the sale deed became owners by way of 

inheritance. Without any issue, Ahad Ali Laskar died, in the 

meantime, the brothers-in-law of Ahad Ali Laskar, namely, 

Moslem Ali Laskar and Yeasin Mollik created a forged Heba 

Deed No. 1427 dated 19.03.1955 by taking some thumb 

impressions of the dead Ahad Ali Laskar as well as a forged 

record was created by them. The plaint failed to make parties by 
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the plaintiffs who are necessary parties, as such, the case of the 

plaintiffs should be dismissed. The learned Joint District Judge, 

Court No. 2, Jhalakathi heard the parties and obtained the 

documents adduced and produced by the parties who passed the 

judgment and decree dated 25.05.2011 dismissing the said Title 

Suit No. 28 of 2011. 

Being aggrieved the present plaintiff-opposite party Nos. 

1-20 preferred the Title Appeal No. 69 of 2011 in the Court of 

the learned District Judge, which was eventually transferred to 

the learned Additional District Judge, Jhalakathi for hearing who 

after hearing the parties allowed the appeal by his judgment and 

decree dated 27.10.2016 and thereby setting aside the judgment 

and decree passed by the learned Joint District Judge, Court No. 

2, Jhalakathi. 

Being aggrieved this revisional application has been filed 

by the present defendant-respondent-petitioner under section 

115(1) of the Code of Civil Procedure and the present Rule was 

issued thereupon. 

Mr. Md. Mubarak Hossain, the learned Advocate, 

appearing along with the learned Advocate, Mr. Rajib Kanthy 

Aich for the defendant-respondent-petitioner submits that the 
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learned appellate court below passed the judgment and decree on 

the basis of deposition of PW-3, the Member of a Union Parishad 

who tried to prove the “Certificate” issued by the Chairman of 

the Union Parishad which is totally beyond the law and oral 

evidence and adverse possession of the first party opposite party 

No. 1 but not on the basis of the said documentary evidence i.e. 

deed of sale and Heba Deed which have been submitted before 

the learned court by the petitioner as well as second party 

thereby committed a serious error of law resulting in an error of 

decision an occasioning failure of justice, therefore, the Rule 

should be made absolute. 

The learned Advocate also submits that the deed of kabala 

executed on 31.03.1932 and registered on 08.04.1932 has not 

been canceled or declared forged by any courts and on the basis 

of the said deed record has been prepared in the name of 

predecessors of the petitioner and the petitioner has been 

possessing the suit land erecting building and cultivating fruits 

thereon and the learned trial court most properly dismissed the 

suit against the plaintiff-opposite party Nos. 1-20 but the learned 

Additional District Judge, Jhalakathi committed a serious error 

of law resulting in an error of decision occasioning failure of 



 
 
 
 

8 

Mossaddek/BO 

justice in passing the impugned judgment and decree, as such, 

the judgment and decree dated 27.10.2016 passed by the learned 

Additional District Judge, Jhalakathi is liable to be set-aside. 

The present Rule has been opposed by the present opposite 

parties. 

Mr. Kawser Ahmed Halim, the learned Advocate, 

appearing on behalf of the present opposite parties submits that 

the original owner of the suit property Ismail Kha and he was 

owned and possessed the suit land measuring 55 decimalas out of 

99 decimals of the land. He died leaving behind his legal heirs a 

wife Hachan Banu, a daughter Asia Khatun and also 4 (four) 

nephews, namely, Zabrut Ali, Karam Ali, Apter Ali and Amzad 

Ali inherited the land by way of inheritance but the learned trial 

court failed to consider the evidence and subsequent heirs who 

have been possessing the suit land, as such, the learned trial court 

misreading and misconstrued the said inheritance at the course of 

trial, thus, dismissed the suit unlawfully and erroneously. 

However, the learned appellate court below carefully examined 

the evidence correctly and properly and also came to a lawful 

conclusion to allow the appeal and decreed the suit by reversing 
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and setting aside the judgment and decree passed by the learned 

trial court, as such, this Rule is liable to be discharged. 

The learned Advocate further submits that the present 

plaintiff-opposite parties filed the present suit as soon as they 

came to know about the wrong record of right which was 

published erroneously, as such, the succession from Ismail’s 

wife, daughter, and 4 nephews have been proved the legitimate 

way of inheritance, thus, filed the present suit claiming title and 

partition among the co-sharers by the learned trial court and the 

learned trial court committed an error of law and came to an 

unlawful decision and conclusion and passed the erroneous 

judgment and decree but the present defendant-petitioner 

obtained the present Rule by misleading the court which is liable 

to be discharged. 

Considering the above submissions made by the learned 

Advocates appearing for the respective parties and also 

considering the revisional application filed by the present 

defendant-respondent-petitioner under section 115(1) of the 

Code of Civil Procedure along with the annexures therein, in 

particular, the impugned judgment and decree passed by the 

learned appellate court below as well as perusing the essential 
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documents available in the lower courts records, it appears to this 

court that the present plaintiff-opposite parties filed a title suit 

praying for title and partition of the suit land measuring 55 

decimals out of total 99 decimals. The plaint also contains that 

the original owner Ismail Kha died leaving behind a wife, a 

daughter and 4 (four) nephews who succeeded the land as the 

legal heirs. The defendant-petitioner contested the suit by filing a 

counter-statement claiming that the suit land was purchased by 

the executed sale deed dated 21.03.1932 which was registered on 

08.03.1932 land measuring 53 decimals of the suit land situated 

within the former Dag Nos. 2175, 2176, 2177, 2179 and 2180 by 

the 4 nephews of Ismail Kha to Ahad Ali Laskar, former Khebot 

No. 219 and the present defendant-petitioner obtained the land in 

the course of the inheritance. 

From the above-given facts, both parties filed their 

pleadings in the court of the then-learned Subordinate Judge 

(now the learned Joint District Judge), Court No. 2, Jhalakathi. 

The plaintiffs' case and the defendant's case have a history of 

complicated processes of inheritance in support of the respective 

parties. However, the admitted position of the parties is that 

Ismail Kha was the original owner and the land is situated within 
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the Khebot No. 219, Mouza- Dapdapia, Police Station and  

Upazilla- Nalchiti, District- Jhalakathi. The principal difference 

within the dispute among the parties is whether Ismail Kha died 

leaving behind his legal heirs: a wife and a daughter and 4 (four) 

nephews whereas the defendant-petitioner claimed that the said 

Ismail Kha died unmarried, thus, only 4 (four) nephews are his 

legal heirs. 

In this factual aspect, the plaintiff-opposite parties 

adduced and produced their evidence. The plaintiffs claimed that 

the said Ismail Kha died leaving behind his legal heirs: a wife, a 

daughter and 4 (four) nephews inherited the land but the 

defendant-petitioner contended that Ismail Kha died unmarried 

and only legal heirs other than his only 4 (four) nephews. 

Plaintiffs adduced 5 PWs and the defendant adduced 3 DWs. The 

plaintiffs exhibited as Exhibit- 1 and 1(Ka) to prove the situation 

of the suit land within the Khebot No. 219, Mouza- Dapdapia, 

Police Station and Upazilla- Nalcity, District- Jhalakathi and also 

adduced Exhibit- 2, 2(Kha), 3 and 3(Ka) and other Exhibits to 

prove the title by way of inheritance and the possession of 

thereabout. On the other hand, the present defendant-petitioner 

adduced 3 DWs and exhibited as Exhibit- ‘Ka’, ‘Ka(2)’ for 
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describing possession and position of the suit land and also other 

Exhibits to prove the record of right and entitlement. 

The then-learned Subordinate Judge (now Joint District 

Judge), Court No. 2, Jhalakathi examined the documents 

produced by the parties. The learned trial court came to a 

decision and conclusion to dismiss the suit filed by the plaintiff-

opposite parties on the basis of the following findings: 

 

…“¢L¿º ¢f. X¢hÔE. 4 öd¤j¡œ fËcnÑe£ 5, 5(L) Hhw 5(N) ®a 

LaÑªfr ¢qp¡h ü¡rl fËc¡e Llez Eš² Ju¡¢ln£ pecfœ ®L¡b¡J 

B¢Ru¡ M¡a¥el Lu f¤œ Hhw Lu LeÉ¡ ¢Rm a¡q¡ EõM e¡Cz fËcnÑe£- 

5(M), 5(P), 5(Q), 5(R)) j¡jm¡l flha£Ñ pju Beue Ll¡ qCu¡Rz 

fËcnÑe£- 5(O) ®a ®Qu¡ljÉ¡el pC Hl gV¡L¢f Ll¡ qCu¡Rz 

Cq¡R¡s¡, Ju¡¢ln£l ¢ho®u h¡Ù¹h ‘¡e pÇfæ ®L¡e huú pj¢bÑa hÉ¡¢š² 

à¡l¡ h¡c£fr p¡rÉ fËc¡e L¢lu¡ fËj¡Z Lle e¡Cz ¢f. X¢hÔE. 4, 

09/05/02 a¡¢lM ®k ac¿¹ L¢lu¡Re a¡q¡ p¡¢VÑ¢gLV ®mMe e¡C 

h¢mu¡ ®Sl¡u EõM Llez ¢a¢e a¡q¡l BaÈ£u NË¡j f¤¢mn l¡‹¡L 

a¡q¡L ¢eu¡ ac¿¹ k¡u e¡C h¢mu¡ EõM Llez h¡c£l hZÑe¡ Ae¤k¡u£ 

p¡¢VÑ¢gLV ®cJu¡ qu h¢mu¡ ¢a¢e EõM Llez p¡¢VÑ¢gLV 

fkÑ¡m¡Qe¡u Eš² Ju¡¢ln£ p¡¢VÑ¢gLVl hš²hÉ ¢hnÄ¡pk¡NÉ eu J 

AfËj¡¢ea qCu¡R h¢mu¡ Aœ¡c¡ma je Llz l¡ÖY~Êfrl p¡r£ ¢f. 

X¢hÔE. 1 j¡jm¡ Ll¡l hRl 1 ew ¢hh¡c£ ®S¡l L¢lu¡ ®pM¡e AbÑ¡v 

j¡jm¡l S¢ja Ol L¢lu¡R h¢mu¡ Sh¡eh¾c£a EõM Llez ¢a¢e 

®Sl¡u ®L¡e c¡Nl LaV¥L¥ S¢j ®i¡N cMm Lle a¡q¡ h¢ma f¡le 

e¡Cz ¢a¢e 2253, 2341, 2354, 1488 c¡Nl ®L¡e c¡Nl LaV¥L¥ 

i¨¢ja ®i¡N cMm Lle a¡q¡ h¢ma f¡le e¡Cz ¢a¢e ®Sl¡u 4 ¢V 
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c¡Nl ®L¡e c¡N LaV¥L¥ S¢j a¡q¡ h¢ma f¡le e¡Cz ¢a¢e ®Sl¡u 1 

ew ¢hh¡c£l f§hÑha£Ñl hl¡hl c¢mm j§m qÙ¹¡¿¹ll Lb¡ ü£L¡l Llez 

h¡c£frl Afl p¡r£ ¢f. X¢hÔE. 2 Sh¡eh¾c£a S¢jl h¡N¡e J e¡m 

S¢j Q¡o¡h¡c ®i¡N cMm Ll jjÑ EõM L¢lmJ e¡¢mn£ S¢jl c¡N J 

M¢au¡e eðl Hhw S¢jl p¢WL f¢lj¡e h¢ma f¡le e¡Cz ®j¡V LaV¥L¥ 

S¢j ¢eu¡ j¡jm¡ a¡q¡ p¢WL h¢ma f¡le e¡Cz h¡c£l¡ ®L¡e c¡Nl 

L¡e f¡n ¢cu¡ LaV¤L¥ S¢j ®i¡N cMm Ll a¡q¡ h¢ma f¡l e¡Cz 

j¡jm¡l S¢jl h¡s£l c¡N 1 ew ¢hh¡c£l h¡s£-Ol BR h¢mu¡ ®Sl¡u 

EõM Llez h¡c£frl Afl p¡r£ ¢f. X¢hÔE. 3 e¡¢mn£ i¨¢ja 

h¡c£NZ B¢Ru¡l Ju¡¢ln ¢qp¡h ®i¡N cMm Lle jjÑ Sh¡eh¾c£ fËc¡e 

L¢lmJ j¡jm¡l S¢j Lu¢V c¡N a¡q¡ ®Sl¡u h¢ma f¡le e¡Cz 

j¡jm¡l S¢ja h¡c£cl ®L¡e Ol-h¡s£ e¡C jjÑ ®Sl¡u EõM Llez 

¢a¢e a¡q¡l ¢hl¦Ü ¢S. Bl. 28/11 ew j¡jm¡ l¦S¤ b¡L¡u ¢a¢e p¡r£ 

®ce h¢mu¡ Aœ¡c¡ma je Llez Efl¡š² p¡rÉ fËj¡Z fkÑ¡m¡Qe¡u 

B¢SÑl (L) af¢Rm h¢ZÑa i¨¢ja h¡c£l üaÄ cMm fËj¡Z qu e¡z e¡¢mn£ 

i¨¢ja h¡c£l cMm e¡ b¡L¡u üaÄ p¡hÉÙ¹ f§hÑL M¡p cMm pq h¾Vel 

fË¡bÑe¡ hÉ¡a£a h¡c£l Aœ ®j¡LŸj¡ Aœ¡L¡l J fËL¡l AQmz B¢SÑ, 

Sh¡h Nª¢qa p¡rÉ fËj¡Z fkÑ¡m¡Qe¡u Aœ j¡jm¡u frc¡o Hhw qQfQ 

®c¡o f¢lm¢ra qu e¡z”…  

 

The learned appellate court below has also cautiously and 

mindfully examined the depositions given by the PWs and DWs 

and also examined all the documents adduced and produced by 

the respective parties and came to the final thought and 

conclusion to allow the appeal and thereby reversing and setting 
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aside the judgment of the learned trial court on the basis of 

following findings: 

…“L¡SC ¢hh¡c£NZl Ae¤L¨m pÇf¡¢ca Bl. Hp. 63 Hhw 

Hp. H. 743 eðl M¢au¡e Hhw e¡¢mn£ af¢Rm i¨š² p¡hL 219 

®MhVl 99 naL pÇf¢š p¡hL lLXÑ£u j¡¢mL Cpj¡Cm qL Hl Ù»£ 

¢qph q¡Qe h¡e¤ 12.27 naL Hhw LeÉ¡ Bup¡ Bš²¡l 43.13 naL 

pÇf¢ša ®j¡V 55.40 naL pÇf¢š üaÄh¡e Hhw cMmL¡l BR jjÑ 

Aœ Bc¡mal ¢eLV fËa£uj¡e quz 

¢h‘ ¢hQ¡¢lL Bc¡ma ®k pLm k¤¢š² ja¡jal Efl ¢i¢š 

L¢lu¡ Aœ j¡jm¡ M¡¢lS L¢lu¡Re ®pC pLm k¤¢š² Hhw ja¡jal 

p¢qa Aœ Bf£m Bc¡ma ¢àja ®f¡oZ Llez ¢h‘ ¢hQ¡lL a¡q¡l 

l¡u ®k pLm k¤¢š² EfÙÛ¡fe L¢lu¡Re a¡q¡ ®hBCe£, L¡SC, ¢h‘ 

¢hQ¡¢lL Bc¡ma LaÑªL fËcš l¡u J ¢X¢œ²l p¢qa ¢àja ®f¡oZ L¢lu¡ 

Aœ Bc¡ma Eq¡ lc l¢qal SeÉ ¢pÜ¡¿¹ NËqZ L¢lmez 

p¡¢hÑL fkÑ¡m¡Qe¡u h¡c£NZl f§hÑha£Ñ p¡hL ®lLXÑ£u fËS¡l 

œ²j Ju¡¢ln ¢qph fËj¡Z L¢la h¡c£NZ prj qCu¡Re Hhw e¡¢mn£ 

S¢ja h¡c£NZ a¡q¡cl cMm fËj¡Z L¢la prj qCu¡Rez”…  

 

In view of the above conflicting judgment, I consider that 

the learned trial court carelessly failed to consider the evidence 

submitted by the plaintiffs as to the genealogy of inheritance and 

also possession of the suit land. However, the learned appellate 

court below came to a lawful conclusion as to the evidence of 

genetics submitted by the plaintiff-opposite parties and as to the 

inheritance existing of Ismail Kha died leaving behind his legal 



 
 
 
 

15 

Mossaddek/BO 

heirs: a wife, a daughter along with allocating with his 4 (four) 

nephews. 

The learned trial court failed to allocate Shahams in favour 

of either of the parties. In a suit for title and partition the court is 

under an obligation to allocate Shahams on the basis of the title 

and possession of the land. The learned trial court dismissed the 

suit filed by the plaintiff-opposite parties and did not find any 

title despite the documents submitted before the court for 

entitlement upon the suit land, as such, came to a wrongful 

conclusion to dismiss the suit either the plaintiffs or defendant. 

However, the learned appellate court below appropriately and 

lawfully considered the Shahams on the basis of the above plaint 

and depositions given before the learned court by the 5 PWs and 

3 DWs, as such, the learned appellate court below committed no 

error of law by allocating Shahams of the successors of the said 

original/former recorded owner Ismail’s land measuring 99 

decimals of former Khebot No. 219, R. S. Khatian No. 63 and S. 

A. Khatian No. 743  by allocating Shahams of land measuring 

12.27 decimals in favour of the heirs of Ismail Kha’s wife 

Hachan Banu, land measuring 43.13 decimals total land 

measuring 55.40 decimals has been entitled and possessed by a 



 
 
 
 

16 

Mossaddek/BO 

daughter, namely, Ashia/Ayesha Akter. The learned appellate 

court below also allocated all Shahams as per the law and 

lagitimately. 

In view of the above discussions and considering the merit 

of the case of the plaintiff-opposite parties, the learned trial court 

seriously misread the evidence and came to an unlawful decision 

and conclusion by dismissing the suit but the learned appellate 

court below came to a lawful decision and conclusion in favour 

of the plaintiff-opposite parties legitimately by setting aside the 

judgment and decree of the learned trial court and thereby 

reversing and setting aside the judgment and decree passed by 

the learned trial court, thus, the learned appellate court below did 

not commit any error of law or illegality by passing the 

impugned judgment and decree reversing the judgment and 

decree of the learned trial court. I, therefore, consider that this is 

not an appropriate case for interference from this court and this 

Rule does not need any further consideration. 

Accordingly, I do not find merit in the Rule. 

In the result, the Rule is hereby discharged. 

The interim order passed by this court at the time of 

issuance of this Rule staying the operation of the impugned 
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judgment and decree dated 27.10.2026 passed by the learned 

Additional District Judge, Jhalakathi in the Title Appeal No. 69 

of 2011 allowing the appeal and decreeing the suit and setting 

aside the judgment and decree dated 25.05.2011 passed by the 

learned Joint District Judge, Court No. 2, Jhalakathi in the Title 

Suit No. 28 of 2011 for a period of 6 (six) months and 

subsequently the same has been extended from time to time are 

hereby recalled and vacated. 

The impugned judgment and decree dated 27.10.2016 

passed by the learned Additional District Judge, Jhalakathi in the 

Title Appeal No. 69 of 2011 allowing the appeal and decreeing 

the suit and thereby setting aside the judgment and decree dated 

25.05.2011 passed by the learned Joint District Judge, Court No. 

2, Jhalakathi in the Title Suit No. 28 of 2011 dismissing the suit 

is hereby upheld. 

The concerned section of this court is hereby directed to 

send down the lower courts records along with a copy of this 

judgment and order to the learned courts below immediately. 


