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Date of hearing and judgment : 09-12-2018

JUDGMENT

Hasan Foez Siddique, J: These two petitions for

leave to appeal Nos.2050 of 2017 and 2319 of

2017 are directed against the judgment and decree



dated 16.06.2016 ©passed by the High Court
Division 1n First Appeal No.264 of 2015 heard
analogously with First Appeal No. 374 of 2015
affirming those dated 15.06.2015 passed by the
Additional Joint District Judge, Comilla in Title
Suit No.02 of 2014.

The relevant facts, for disposal of these
petitions, are that Md. Anowar Hossain, Advocate
and his wife, petitioners of C.P. No.2319 of 2017
filed Title Suit No.02 of 2014 in the Court of
Additional Joint District Judge, Comilla for
specific performance of contract and compensation
against the petitioner of C.P. No.2050 of 2017,
who 1s also respondent of C.P. No.2319 of 2017,
stating, inter alia, that defendant No.l, being
the owner 1in possession of the suit property,
proposed to sell the same at a consideration of
tk.1,05,00,000/- on 18.11.2009 to the plaintiff
No.l in presence of witnesses and, the plaintiff
No.1, on 19.11.20009, paid a sum of
tk.25,00,000/- through cheque and, accordingly,
the defendant No.l executed and registered an
agreement for sale in favour of the plaintiffs.
There was an stipulation in the agreement that
the defendant No.l would execute and register

sale deed within six months on receipt of the



balance consideration money from the plaintiff
No.l and, in default, the plaintiffs would be
entitled to take recourse of law for enforcement
of contract. Soon after execution of the
agreement for sale, the defendant No.l went to
perform hajj. The plaintiffs issued legal notice
on 09.05.2010 to the defendant No.l for execution
and registration of sale deed on receipt of
balance consideration money but defendant No.l,
without paying any heed, attempted to transfer
the suit property to a Developer Company. In such
situation, the plaintiffs again issued a 1legal
notice on 06.03.2011. On 15.04.2011, the
plaintiff No.l approached the defendant No.l in
presence of witnesses at his residence to execute
and register sale deed on receipt of the balance
consideration which was not adhered to Dby the
defendant No.l which constrained the plaintiffs
to file instant suit for specific performance of
contract and compensation.

The defendant No.l contested the suit by
filing written statement contending, inter alia,
that he constructed a four storied Dbuilding
spending taka 1,00,00,000/- . He took loan of tk.
10,00,000/- on 21.08.1994 from Agrani Bank (the

bank) by mortgaging the suit property. He failed



to repay the Dbank loan within time and the bank,
filing Artha Rin Suit No.1l5 of 2003, obtained a
decree for taka 42,00,000/-. Thereafter, the
bank, for realization of decretal dues, filed
Execution Case No.96 of 2005. The Plaintiff No.l
was engaged by the defendant No.l as lawyer for
conducting that case on his Dbehalf. The
plaintiff No.l demanded fees of taka 15,00,000/-
from the defendant No.l for conducting the case
assuring him that he would take step to get order
from the Court to pay the decretal dues by way of
installment exonerating the interest. The
defendant No.l, having agreed thereto, obtained
loan of a sum of taka 25,00,000/- from the
plaintiff No.l with the condition that after
getting order of exoneration of interest, the
defendant No.l would repay the loan amount.
Accordingly, receiving tk.25,00,000/- from
plaintiff No.l through cheque, the defendant No.1l
paid taka 15,00,000/- to the plaintiff and spent
rest amount for his personal necessity. The
plaintiff No.l was entrusted to prepare an
agreement accordingly. The defendant No.1
executed the same on 19.11.2009 having prepared
by the plaintiff No.l which was registered. The

defendant No.l never agreed to transfer the suit



land to the plaintiffs but plaintiff No.l, taking
advantage of simplicity of the defendant No.l1,
created the alleged agreement with a view to grab
the suit property which was collusive,
ineffective and comprised with unfounded terms
and, as such, the suit should be dismissed.

The trial Court decreed the suit in part. It
decreed the suit so far the same relates to
specific performance of contract with a direction
to the plaintiff to pay the rest consideration
of taka 80,00,000/- to the defendant No.l but
it dismissed the suit so for the same relates to
the prayer for compensation.

Against the said Jjudgment and decree,
defendant Kazi Rafiqul Islam preferred First
Appeal No.264 of 2015 and plaintiff Anowar
Hossain filed First Appeal No.374 of 2015 in the
High Court Division. The High Court Division
heard both First Appeals together and by the
impugned Jjudgment and decree dismissed both the
appeals. Thus, defendant Kazi Rafiqul Islam has
filed civil petition for leave to appeal No.2050
of 2017 and plaintiff Md. Anwar Hossain and
another have filed civil petition for leave to

appeal No.2319 of 2017 in this Division.



Mr. Shaheedul Islam, learned Counsel
appearing on behalf of the petitioner in C.P.
2050 of 2017 and respondent in C.P. 2319 of
2017, submits that admittedly the defendant was
the client of the plaintiff No.l, an Advocate of
Comilla District Bar Association, who taking
opportunity of the weakness of his client the
defendant No.l, managed to get the fraudulent and
collusive agreement for sale, thereby, instituted
the instant suit for getting decree for specific
performance of contract inasmuch as the same 1is
an equitable relief and that the plaintiffs
sought for relief with uncleaned hands, the High
Court Division erred 1in law 1in not dismissing
the suit.

Mr. Mustafizur Rahman, learned Counsel
appearing on behalf of the petitioners in C.P.
2319 of 2017 and the respondents in C.P. 2050 of
2017, submits that the subject matter of present
suit and the case, for which plaintiff No.l, was
engaged as Lawyer of the defendant No.l are not
the same. He submits that in order to pay the
decretal dues of the Artha Rin Suit, the
defendant No.l proposed to sell the property, in
question, and, accordingly, he came to an

agreement to transfer of the suit land at a



consideration of taka 1,05,00,000/- and
receiving a sum of taka 25,00,000/-, he executed
and registered an agreement for sale on
19.11.2009 and that there was stipulation in the
agreement that the defendant No.l would pay
compensation if he fails to execute and register
the sale deed pursuant to the agreement for sale
within the stipulated time. The defendant No.l
failed to execute and register the sale deed
within the time stipulated inasmuch as the
plaintiffs offered the rest consideration money
in time as per terms and conditions of the
agreement, the Courts below rightly decreed the
prayer for specific performance of contract but
erroneously dismissed the prayer so far the same
relates to prayer for compensation.

Since both the parties are present in this
Court and the 1learned Advocates of the parties
made their lengthy submissions we have decided
to dispose of both the petitions finally.

Admittedly, the property, in question,
belonged to the defendant No.l. It is also
admitted that the plaintiff No.l was the engaged
Advocate of the defendant No.l for conducting his
Artha Rin Execution case. The plaintiff No.2 is

the wife of the plaintiff No.l. The instant



agreement for sale was executed and registered on
19.11.2009. The contents of the same were as

follows:
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It appears from the contents of the agreement
for sale that apart from the agreement for sale
of the suit property the same was also in respect
of some lands of plots No0.893 and 894 which
belongs to Kazi Kamal Newaz and others.
Admittedly, the defendant No.l has/ had no title
to and possession 1in the 1land of those two
plots. As per terms and conditions as agreed by
the parties in the agreement for sale 1is that a
road has to be constructed in the land of those
two plots. It was also agreed that, in case of
failure to get the said land by the defendant
No.l from its owners Kazi Kamal Newaz and others,
he would not receive a sum of tk. 20,00,000/-
from the plaintiffs from the agreed
consideration. That is, tk.20,00,000/- would be
deducted from the agreed consideration inasmuch
as tk.1,05,00,000/- was settled as consideration

of the property to be sold.
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Since the plaintiff No.1 was engaged
Advocate of the defendant No.l conducting his
case it was ethically unacceptable to make such
type of agreement with his client. It is highly
deplorable to read and consider the evidence of
the defendant No.l adduced against his engaged
learned Lawyer who in evidence has said:
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Such allegations brought by the defendant
No.1 against his own engaged Lawyer are
unfortunate and not, in any way, appreciatable. A
Lawyer 1s needed not only to bolster the image of
the Lawyers and Jjudiciary in the eye of the
litigants, but also to sustain the culture of
integrity, virtue and ethics among the Lawyers.
The credibility of the Lawyers is often

undermined by such type of isolated activities.

The grant of decree of specific performance

of contract 1is discretion of the Court and one



15

cannot claim the decree for specific performance
as a matter of right. In exercising discretion
court should take into consideration of the
facts and circumstances of the case, conduct of
the parties and respective interests under the
contract. ©No specific performance of a contract,
though it is not vitiated by fraud or
misrepresentation, can be a granted if it would
give an unfair advantage to the plaintiffs and
where the purposes of the contract would involve
some hardship on the defendant which he did not
forsee. It appears from plaint that the
plaintiffs have prayed for a decree for
performance of contract as well as for
compensation for non-performance of the same.
In paragraph 5 of the plaint that they have
stated
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have claimed specific performance and, in
alternative, they have prayed for
compensation.

The conduct for the plaintiffs in a suit for
specific performance 1is always an important
element to be considered. The conduct of a party
which puts the other party in a disadvantageous
position, though it does not amount to waiver
may, 1in certain cases, preclude him from
obtaining a decree for specific performance
Here, 1in this ~case, 1t 1s evident that the
defendant No.l entered into the contract being
influenced by the idea of the plaintiff No.l, the
engaged Lawyer of the defendant No.l, that he
would manage to get an order of payment of
defaulted loan by way of installment upon
exonerating the interest of the same, for which
Agrani Bank obtained Artha Rin decree against

him, if he pays tk.15,00,000/- to the plaintiff
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No.l as his fees. It 1s true that Lawyer’s fee
for conducting a case has not been limited or
controlled by any law Dbut receiving fees of
tk.15,00,000/- or demanding of the same for
conducting the Execution Case assuring the client
to get order of installment exonerating interest
from the Court does not indicate the conduct of
the concerned Lawyer as of conscionable and
reasonable. The Court, as a Court of equity,
should take into consideration of the conduct of
the parties to the agreement and circumstances
attending its execution and if specific
performance will give wunfair advantage to the
plaintiff over defendant, it should be refused.
The terms of agreement show that the same was
made for sale of the suit property at a
consideration of taka 1,05,00,000/-. Out of the
settled consideration, tk.20,00,000/- would be
reduced 1f the defendant No.l fails to manage
Kamal Newaz and others to get pathway from their
land of plots No. 893 and 894. It was also
stipulated that the defendant No.l shall pay taka
12,00000/- if the defendant No.l fails to perform
his part within 19.05.2010 and also shall pay
tk.10,000/- for each day thereafter. From the

facts and circumstances it reveals that there was
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a peculiar pressure upon the defendant No.l
created Dby the plaintiff No.l alluring him that
he would manage to get installment of his
drecretal dues and, it 1is the allegation against
the plaintiff No.l that, thereby, he had
received tk.15,00,000/- from the defendant No.l.
The bargain of the plaintiff No.l was not fair
and reasonable. The parties were not on equal
footing and the bargain was unconscionable and
oppressive. There was an unfair and designed
approach on the part of the plaintiff No.l to
victimise the defendant No.l, taking opportunity
of his disadvantageous position. So, prayer for
specific performance is liable to be refused.

But it 1s admitted fact that the defendant
No.l had received taka 25,00,000/- from the
plaintiffs. Considering the facts of
unconscionable and wunreasonable bargain of the
plaintiffs, nature of agreement and alternative
prayer made by the plaintiffs, we are of the view
that justice would be best met 1if it 1is directed
to the defendant No.l to return the earnest money
, that 1s, a sum of tk. 25,00,000/- which was
received from the plaintiff No.l and the
solatium of tk.25,00,000/- since the aforesaid

amount was received by the defendant ©No.l in
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2009, that is, said amount is lying with him for
about 9 vyears.

Accordingly, both the petitions are disposed
of. The Jjudgment and decrees of the High Court
Division as well as these of the trial Court are
set aside. Kazi Rafiqul Islam, defendant No.1l
petitioner in C.P. No.2050 of 2017 and respondent
No.l in C.P.No.2319 of 2017 is directed to pay
sum of tk.50,00,000/- (25,00,000/- consideration
+ 25,00,000/- as solatium) to the plaintiffs
within 4 (four) months from the date of
communication of this judgment and order to the
trial Court, in default, the judgment and order
of the High Court Division shall stand. The
office 1s directed to communicate this judgment

and order to the trial Court at once.

The 9" December, 2018.
hatim./WOTdS- /



