
Present 

Mr. Justice Sheikh Abdul Awal 

Criminal Appeal No. 2267 of 2017 
 

         Md. Tahazzel Mandal         

    .....Convict-appellant. 

-Versus- 

                          The State.                          .....Respondent. 

 
                          Mr. Md. Amir Hossain,  Advocate 

                                                   .....For the convict-appellant. 

                           Ms. Shahida Khatoon, D.A.G with 

                           Ms. Sabina Perven, A.A.G with 

          Ms. Kohenoor Akter, A.A.G. 

 

                          .... For the respondent. 

 
                          Heard and Judgment on 13.02.2024.  

 

Sheikh Abdul Awal, J: 

 This criminal appeal at the instance of convict 

appellant, Md. Tahazzel Mandal is directed against the 

impugned judgment and order of conviction and sentence 

dated 06.09.2016 passed by the learned Joint Sessions Judge, 

Additional Court, Jessore in Sessions Case No. 570 of 2009 

arising out of G.R. No. 41 of 2009 corresponding to Sarsha 

Police Station Case No. 08 dated 18.04.2009   convicting the 

accused-appellant under table 3(ka) of section 19(1) and 

19(4) of the Madok Drabya Neyontran Ain, 1990 and 

sentencing him thereunder to suffer rigorous imprisonment 

for a period of 2(two) years and to pay a fine of Tk. 2,000/- 
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(two thousand) in default to suffer imprisonment for 1 (one) 

month more. 

 The prosecution case, in brief, is that one, Md. 

Solimulla, Inspector, Madok Drabbya Niontran Department, 

Banapol Circle, Jessore as informant on 18.04.2009 at about 

18:35 hours lodged an Ejahar with Sarsha Police Station, 

Jessore against the accused appellant stating, inter-alia, that 

on 18.04.2009 on the basis of a secret information the 

informant along with other police forces rushed to the tin 

shed house of accused appellant under Sharsha Police 

Station  and encircled that house and thereafter  in presence 

of witnesses police team started search therein and recovered 

9 bottles of phensedyl Syrups from on the bed, which valued 

at Tk. 2,700/-(twenty seven thousand). Police seized those 

phensedyl syrups by preparing seizure list in presence of 

witnesses.  

Upon the aforesaid First Information Report, Sarsha 

Police Station Case No. 08 dated 18.04.2009 under table 

3(ka) of section 19(1) and 19(4) of the Madok Drabya 

Neyontran Ain, 1990 was started against the accused 

appellant. 

Police after completion of investigation submitted 

charge sheet   against the accused appellant, vide charge 

sheet No. 192 dated 19.07.2009 under table 3(ka) of 

section 19(1) and 19(4) of the Madok Drabya Neyontran 

Ain, 1990. 
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Ultimately, the accused appellant was put on trial 

before the learned Joint Sessions Judge, Additional Court, 

Jessore to answer a charge under table 3(ka) of section 19(1) 

and 19(4) of the Madok Drabya Neyontran Ain, 1990 in 

which the accused-appellant pleaded not guilty and claimed 

to be tried stating that he has been falsely implicated in the 

case. 

 At the trial, the prosecution has examined in all 6(six) 

witnesses to prove its case and exhibited some documents, 

while the defence examined none.  

 On conclusion of trial the learned Joint Sessions Judge 

by the impugned judgment and order dated 06.09.2016 

found the accused appellant guilty under table 3(ka) of 

section 19(1) and 19(4) of the Madok Drabya Neyontran 

Ain, 1990 and sentenced him thereunder to suffer rigorous 

imprisonment for a period of 2(two) years and to pay a fine 

of Tk. 2,000/- (two thousand) in default to suffer 

imprisonment for 1 (one) month more. 

Being aggrieved by the aforesaid impugned judgment 

and order of conviction and sentence dated 06.09.2016 the 

accused-appellant, Md. Tahazzel Mandal, preferred this 

criminal appeal.    

 Mr. Md. Amir Hossain, the learned Advocate 

appearing for the convict-appellant in the course of 

argument takes me through the F.I.R, Charge sheet, 
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deposition of witnesses  and other materials on record and 

then submits that in this case admittedly no incriminating 

phensedyl syrups were  recovered from the direct possession 

and control of the accused appellant and it is on record that 

in this case occurrence took place on 18.04.2009 at 11:00 

a.m. and on knowing about the fact of the case the accused 

appellant  voluntarily surrendered on 04. 10.2009 which 

speaks that no incrementing articles were recovered  from 

the possession and control of the accused appellant. The 

learned Advocate further submits that to prove the case the  

prosecution examined in all 06 (six) witnesses out of which 

seizure list witnesses namely PW-3 and PW-4 did not 

support the prosecution case in any manner whatsoever and 

rest witnesses being member of the raiding party 

inconsistently deposed before the trial Court as to recovery 

of phensedyl syrups from the tin shed house of the accused 

appellant. Finally, the learned Advocate submits that in this 

case there is nothing on record to show that no local witness 

identified or stated anything that the convict appellant is 

owner of the house in question and it is on record that the 

seizure list witnesses namely, PW-3 and PW-4 stated 

nothing before the investigating officer and as such it is 

apparent that the investigation of this case is defective and 

police after completion of perfunctory investigation 

submitted charge sheet. 

 Ms. Kohenoor Akter, the learned Assistant Attorney 

General, on the other, supports the impugned judgment and 
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order of conviction and sentence dated 06.09.2016 which 

was according to her just, correct and proper. She submits 

that in this case investigating officer in his cross examination 

stated that he obtained chemical examination report and he 

examined the witnesses under section 161 of the Code of 

Criminal Procedure.  

 Having heard the learned Advocate and the learned 

Assistant Attorney General, perused the memo of Appeal, 

deposition of witnesses and other materials on record 

including the impugned judgment. Now the only question 

that calls for my consideration in this appeal is whether the  

Court below  committed any error in finding that the 

accused-appellant is  guilty of the offence under  table 3(ka) 

of section 19(1) and 19(4) of the Madok Drabya Neyontran 

Ain, 1990. 

 On scrutiny of the record it appears that one Md. 

Solimulla, Inspector, Madok Drabbya Niontran Department, 

Banapol Circle, Jessore as informant on 18.04.2009 at about 

18:35 hours lodged an Ejahar with Sarsha Police Station, 

Jessore against the accused appellant stating, inter-alia, that 

on 18.04.2009 on the basis of a secret information the 

informant along with other police forces rushed to the tin 

shed house of accused appellant under Sharsha Police 

Station  and thereafter  in presence of witnesses police team 

started search therein and recovered total 9 bottles of 

phensedyl syrups from on the bed, which valued at Tk. 
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2,700/-(twenty seven thousand). Police after completion of 

investigation submitted charge sheet against the accused 

appellant under table 3(ka) of section 19(1) and 19(4) of the 

Madok Drabya Neyontran Ain, 1990. It further appears that 

the prosecution to prove its case examined in all 6 witnesses 

out of which PW-3 and PW-4 as seizure list witnesses stated 

nothing against the accused appellant as to recovery of the 

seized phensedyls. PW-3, Md. Anwar Mallik, stated in his 

cross-examination that-“ Avwg hLb ¯v̂¶i Kwi ZLb GB KvM‡R wKQy 

†jLv wQj bv| Avwg †Kvb gvjvgvj †`wLwb| †`vKv‡b e‡m wQjvg| †Kv_v †_‡K 

wK gvj †c‡q‡Q Zv Rvwb bv| cywj‡ki Kv‡Q Avwg †Kvb Revbe›`x †`qwb|”| 

PW-4, Abdul Alim, stated in his cross- examination that 

“hLb ¯̂v¶i Kwi ZLb KvM‡R wKQy †jLv wQj bv| Avgv‡K †Kvb †dbwmwWj 

†`Lv‡bv nqwb| cywj‡ki Kv‡Q Revbe›`x †`qwb| †dbwmwWj †Kv_v †_‡K 

†c‡q‡Qb ZvI Avgv‡K e‡jbwb| Avmvgxi evox Avgv‡`i Mªv‡gi| †m fvj 

†Q‡j| †m †Kvb †dbwmwWj wewµ K‡i bv ev Lvq bv|”  It further appears 

that PW.1, PW.2, PW.5. in their respective evidence stated 

that 9 bottles  phensedyl syrups were recovered from the 

house of the accused appellant. PW-6 Md. Badrul Hasan, 

investigated the case and submitted charge sheet against the 

accused appellant. It further appears from the evidence of 

PW-1, PW-2, PW-5, PW-6 that the witnesses in their 

respective evidence stated nothing specifically that the 

convict appellant was owner of the  house i.e. place of 

occurrence. PW-1, Md. Solimulla Inspector, Madok 

Drabbya Niontran Department, Banapol Circle, Jessore 

stated in his cross examination that “NUbv¯n‡j †cŠQv‡bvi mgq H 
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evox‡Z †jvKRb wQj| KZRb †jvKRb wQj Zv Rvbvbwb| Avmvgx wQjbv| 

evoxUv †h Avmvgxi †m g‡g© ¯nvbxq †g¤v̂‡ii mvwU©wd‡KU †bBwb ev KvMRcÎ 

Rã Kwiwb ev ¯nvbxq †geŸvi‡K WvwKwb| Kvwkcyi DËicvov I Kvwkcyi `w¶b 

cvov cvkvcvwk| Rã ZvwjKvq mv¶x‡`i evox `w¶bcvov|” PW.2, A.S.I. 

Hawlader Md. Obaidullah, stated in his cross-examination 

that  “Avwg N‡ii g‡a¨ XywKwb| Rã ZvwjKv AcvV¨ NUbv¯n‡j e‡mB 

†j‡Lb| gvgjv Kivi mgq Avgiv mevB _vbvB hvB| GRvnvi ev`xi K_vg‡Zv 

†j‡L| Zvi bvg wRbœvZ Avjx †kL| evoxUv †h Avmvgxi †m g‡g© KvMRcÎ Rã 

Kiv nq wKbv Zv ev`x Rv‡bb| ¯nvbxq ‡g¤v̂i‡K WvKv nqwb| Zvi Kv‡QI 

KvMRcÎ wbBwb|” PW.5, Constable, Md. Asadur Rahman, 

stated in his cross-examination that H evoxi †jvKRb‡K Avmvgx ev 

mv¶x Kwiwb| Mªv‡gi †g¤î WvKv nq wKš— cvIqv hvqwb|” PW-6, Md. 

Badrul Hasan, investigating officer of the case stated in his 

deposition that “ cvjvZK Avmvgx‡K †cªdZv‡ii †Póv Kwi| ev`x KZ…©K 

‡cªwiZ bgybv ivmvqwbK cix¶vi wi‡cvU cªvß nB|”  

 From the above quoted evidence, it appears that 

prosecution could not show any clear oral and documentary 

evidence that the present appellant was owner of the house 

in question (place of occurrence) beyond doubts. 

 In view of the attending facts and circumstances of the 

case and evidence on record, I am constraint to hold that the 

prosecution has failed to prove the charge against the convict 

appellant beyond reasonable doubts. The learned Joint 

Sessions Judge failed to consider the case from a correct 

angle thereby reaching a wrong decision that the accused 

appellant is guilty for the offence under under  table 3(ka) of 
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section 19(1) and 19(4) of the Madok Drabya Neyontran 

Ain, 1990 which occasioned a failure of justice. 

 In the facts and circumstance of the case and the 

evidence on record it must be held that the prosecution has 

failed to prove the charge of carrying and possessing 

phensedyl syrups against the accused appellant beyond 

reasonable doubts. Consequently the appeal succeeds. 

  In the result, the appeal is allowed. The the impugned 

judgment and order of conviction and sentence dated 

06.09.2016 passed by the learned Joint Sessions Judge 

Additional Court, Jessore in Sessions Case No. 570 of 2009 

arising out of G.R. No. 41 of 2009 corresponding to Sarsha 

Police Station Case No. 08 dated 18.04.2009   convicting the 

accused-appellant under table 3(ka) of section 19(1) and 

19(4) of the Madok Drabya Neyontran Ain, 1990 is set-aside 

and the appellant Md. Tahazzel Mandal is acquitted of the 

charge levelled against him.   

 Convict appellant Md. Tahazzel Mandal is discharged 

from his bail bond.  

 Send down the lower Court records at once.  


