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The present petitioners and others as plaintiff filed partition suit
being No. 194 of 1977 in the Court of Joint District Judge, 1* Court,
Tangail impleading the present opposite parties and others as
defendants. The preliminary decree was drawn on 30.04.1981 and the
final decree was drawn on 02.05.2001. Thereafter, the present
opposite parties, who were defendant Nos. 31 and 32 in the partition

suit, filed Miscellaneous Case No. 31 of 2007 in the Court of Joint



District Judge, 1* Court, Tangail under Order 9 rule 13 of the Code of
Civil Procedure (CPC) for setting aside the ex parte decree against
them. The miscellaneous case was contested by the present
petitioners. The learned Joint District Judge, vide judgment and order
dated 14.02.2010 rejected the miscellaneous case. Present opposite
parties filed Miscellaneous Appeal No. 29 of 2010 which was allowed
on contest by the learned Special District Judge, Tangail on
01.03.2016 and the judgment and preliminary decree dated
30.04.1981 and final decree dated 02.05.2001 passed in Partition Suit
No. 194 of 1977 were set aside and the same was restored to its
original file and number. Being aggrieved, the petitioners filed the

instant revision and obtained Rule on 07.08.2016.

It appears from the materials on record that the only ground
taken by the present opposite parties (defendant Nos. 31 and 32 in the
partition suit) in the miscellaneous case for setting aside the ex parte
decree is that summons of the original partition suit was not duly
served upon them. Their case is that the name of the defendant No. 31
is Dewan Shamsul Alam but in the plaint of the partition suit, his
name was written as Hurmuj Mia which is his nick name. Similarly,
the name of the defendant No. 32 is Dewan Shamsul Haque. In the
plaint, his name was written as Tula Mia which is his nick name. They
are full brothers. The further case of the defendant Nos. 31 and 32 is

that at the time of service of summons, defendant No. 31 used to stay



at Savar and defendant No. 32 used to stay at halls of residence of the
University of Dhaka. The process server did not serve summons upon
them and the summons shown to have been served upon the defendant
No. 32 was done fraudulently showing that defendant No. 32 received

summons on behalf of himself and the defendant No. 31.

The case of the plaintiff-petitioners is that defendant Nos. 31
and 32 and other defendants contested the partition suit by filing a
joint written statement. Their further case is that defendant No. 32
received the summons properly and no fraud was committed in the
process of service of summons. Their further case is that the names of
the defendant Nos. 31 and 32 were written in the plaint by the nick

names by which they were known in the locality.

The applicants of the miscellaneous case examined one witness.
The opposite parties of the miscellaneous case examined three
witnesses. The process server report was tendered in evidence and
was marked as exhibit-ka/l. The learned Joint District Judge

observed,
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The appellate Court below allowed the miscellaneous appeal
holding that no evidence was given to show that Dewan Shamsul
Haque (defendant No. 32) was known as Tula Mia who was shown to
have received the summons. The appellate Court below held that
summons was not duly served and on this ground allowed the

miscellaneous appeal.

The petitioners have filed a supplementary affidavit annexing
the certified copy of the written statement as Annexure-A. It appears
from the said written statement that defendant Nos. 21-25, 29-33 and
37-39 filed the written statement jointly. It further appears from the
said written statement that the present opposite parties (defendant
Nos. 31 and 32) put their names in the written statement as Shamsul
Alam (Hurmuz) and Shamsul Haque (Tula). Therefore, I have no
hesitation to hold that the summons was duly served upon defendant

Nos. 31 and 32 who entered appearance in the suit by filing a joint



written statement with other defendants. The learned Joint District
Judge rightly rejected the miscellaneous case filed under Order 9 rule
13 of the CPC and the appellate Court below committed an error of
law resulting in an erroneous decision occasioning failure of justice in

allowing the miscellaneous case. Hence, the Rule succeeds.

In the result, the Rule is made absolute. The judgment and order
passed by the appellate Court below is set aside and those passed by

the learned Joint District Judge, 1* Court, Tangail is upheld.

Arif, ABO



