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  On an application under section 115(1) of 

the Code of Civil Procedure, 1908, at the 

instance of the plaintiff-respondent no.1-

petitioner, a Rule was issued calling upon the 

defendant-appellant-opposite-party nos. 1-3 to 

show cause as to why the impugned judgment and 

decree dated 31.05.2016 passed by the learned 

Additional District Judge, Nilphamari in  Other 

Appeal No. 20 of 2014 allowing the appeal 

reversing the judgment and decree dated  

19.03.2014  passed by the learned Assistant 

Judge, Dimla, Nilphamari in Other Suit No.41 of 

2010 decreeing the suit should not be set aside 

and/or why such other or further order or orders 
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as to this Court may seem fit and proper shall 

not be passed.  

 At the time of issuance of the Rule on 

08.08.2016, the parties were directed to maintain 

status in respect of possession and position of 

the suit land initially for 6(six) months. 

Subsequently, on 29.01.2018, the period of status 

quo was extended till the disposal of the Rule.  

 Shortly stated, the facts relevant to the 

disposal of the Rule are as follows: 

 The petitioner Jobeda Khatun, as plaintiff, 

instituted Other Class Suit No. 41 of 2010 in the 

Court of Assistant Judge, Dimla, Nilphamari, 

seeking a decree for partition in respect of 22
�

�
 

decimal of land out of 75 decimal as described in 

the schedule to the plaint. It has been stated in 

the plaint that Azimuddin, the husband of the 

plaintiff and others, was the Korfa tenant under 

the landlords Ramgopal Mehesree and Gongagal 

Mehesree. The C.S Khatian No. 999 was prepared in 

the name of Azimuddin and others. S.A.  Khatian 

No. 1209 was prepared and published in the name 

of said Azimuddin and others regarding 75 decimal 

land appertaining to S.A. Plot Nos.7903, 9704, 

7911, and 7921. Azimuddin transferred the said 75 
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decimal of land to his first wife, Alima Khatun 

(defendant no. 9), and second wife, Jobeda Khatun 

(plaintiff), by a registered heba deed No. 9245 

dated 23.09.1986. By dent of the registered heba 

deed, the plaintiff (second wife) became owner 

and possessor of 37.50 decimal of land. The 

remaining 37.50 decimal of land goes to his first 

wife (defendant no. 9). The plaintiff transferred 

14 decimal of land to other defendants, and she 

possesses the remaining 23.50 decimal jointly 

with all defendants. The plaintiff, on 

01.05.2010, claimed partition of the suit land 

with the defendants, but they refused to do the 

same, hence the suit.  

 Two sets of defendants contested the suit by 

filing different written statements denying the 

material averments made in the plaint.  

The one set of defendants, namely defendant 

nos. 10, 11, and 13 filed a written statement 

contending, inter alia, that the suit is bad for 

the defect of parties and that the plaintiff did 

not bring all the properties into hotch-potch. 

The specific case of this set of defendants is 

that Azimuddin was the original owner of the 

deputed land. Azimuddin died, leaving behind 

2(two) wives, one son, Hakim Uddin, and 4(four) 
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daughters, namely Nurun Nahar, Monwara, Kalpana, 

and Jamila. Jamila died, leaving behind her 

4(four) sons to inherit her property. Azimuddin, 

during his lifetime, sold 23 decimal of land from 

S.A. Plot No. 7903 appertaining to S.A. Khatian 

No. 1209 in favour of defendant No.12, Md. Umar 

Ali, Asadul Haq and Ziaul Haq.  

 By registered deed No. 2106 dated 

22.04.1997, Asadul Haq and Ziaul Haq sold six 

decimal of land from Plot No. 7903 to defendant 

no.11, and by registered deed no. 3435 dated 

30.03.1998 sold two decimal of land to defendant 

no. 10. Md. Umar Ali sold eight decimal land to 

defendant no. 10 by registered deed no. 6508 

dated 26.09.1996. Ziaul Haq and Asadul Haq sold 7 

decimal of land to Sahabul. Sahabul sold 3 

decimal land to defendant no. 11 by registered 

deed no. 5294 dated 10.08.1997. In this way,  

defendant no. 10 obtained 10 decimal of land. 

Defendant no. 11 obtained 9 decimal of land, and 

defendant no. 13 obtained 1 decimal by way of 

inheritance from his deceased father, Azimuddin. 

The plaintiff has no possession over the suit 

land, so the suit is liable to be dismissed.  

Defendant Nos. 9, 15,16, and 19 contested the 

suit by filing a written statement, giving full 
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support to the plaintiff's claim. Their case is 

that Azimuddin transferred 75 decimal land to his 

two wives, the plaintiff and defendant No. 9, by 

a registered deed of No. 9245 on 23.09.1986. The 

plaintiff got 37 decimal, and the defendant No. 9 

got 37 decimal land. There was no partition 

between them. Alima Khatun transferred 9 decimal 

land to defendant No. 19 by a registered deed on 

04.05.2008. Alima again transferred 16
�

�
 decimal 

land to the defendant no. 15 by a registered deed 

No. 3247 dated 09.06.2010. On 09.03.1998, the 

plaintiff transferred 3 decimal land to defendant 

No. 16 by a registered deed No. 2800. 

Accordingly, the defendant Nos. 9,15,16 and 19 

are entitled to 45 decimal land in the disputed 

khatian.  

To resolve the dispute, the Trial Court 

framed as many as 5(five) following issues:  

(a) Whether the suit is maintainable in its 

present form? 

(b) Does the plaintiff have the title and 

joint possession in the suit land? 

  (c ) Whether the suit is bad for hotch-potch? 

(d) Is the suit bad for the defect of 

parties? 

(e) Will the plaintiff get the relief that 

was prayed for?  



6 

 

The plaintiff examined 3(three) witnesses in 

support of her case, while the defendant examined 

4(four) witnesses. Besides, both parties produced 

documentary evidence, which was duly exhibited. 

Having heard the parties and considering the 

materials on record, the Trial Court decreed the 

suit in preliminary form, allotting share (saham) 

to the plaintiff to the extent of 16 decimal and 

45 decimal to defendant nos. 9, 15, 16, and 19. 

 The Trial Court ordered that the rest of the 

14 decimals of land shall go to those unsaid 

defendants. 

The Trial Court directed the concerned 

parties to partition the suit land amicably 

following the decree within 45 days from the 

date; in default, the decree-holder may get their 

share through the Court in accordance with law.  

Against this, the defendants preferred Other 

Appeal No. 20 of 2014 before District Judge 

Nilphamari. The record of said appeal was 

transmitted to the Additional District Judge, 

Nilphamari, for hearing and disposal, who, having 

heard the parties and on consideration of the 

evidence on record, allowed the appeal on contest 

against the contesting respondents and ex-parte 
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against the other respondents and thereby the 

original suit was dismissed against the defendant 

nos. 10,11,13,9,15,16 and 19. 

Being aggrieved by and dissatisfied with the 

impugned judgment and decree dated 31.05.2016, 

the plaintiff, as petitioner, moved this Court 

and obtained the Rule and the order of status quo 

as stated above.  

Mrs. Tasmia Prodhan, learned Advocate for the 

petitioner, at the outset, submits that the Trial 

Court, having considered the oral and documentary 

evidence, rightly decreed the suit allocating 

share (saham) of 16 decimal of land to the 

plaintiff, but the Court of Appeal below most 

illegally and arbitrarily dismissed the suit 

which has occasioned a failure of justice.  

The learned Advocate submits further that 

Azimuddin gifted 75 decimals of land to the 

plaintiff and defendant no.9 by a registered deed 

of gift dated 23.09.1986 with certain conditions, 

but such conditions would be treated as if no 

conditions were attached thereto, but the Court 

of appeal below without considering the 

provisions of gift with a condition laid down in 

section 164 of Mulla's Principles of Mahomedan 
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Law dismissed the suit which has occasioned a 

failure of justice and needs be interfered with 

by this Court.  

The learned Advocate next submits that 

exhibit-3 is an out-and-out gift, not an 

arreyat/aariat/areeat, but the Court of Appeal 

below, without considering the provisions of 

Muslim Personal Law most illegally and 

arbitrarily dismissed the suit which has 

occasioned a failure of justice. 

The learned Advocate again submits that 

arreyat comes from customs that cannot be 

superseded by the Muslim Personal Law (Shariat) 

Application Act 1937. 

Having placed section 2 of the Muslim 

Personal Law (Shariat) Application Act, 1937, the 

learned Advocate submits that as per Shariya Law, 

any condition is void, but the heba is valid.  

The learned Advocate lastly submits that 

Exhibit-3 is one kind of heba and the donor 

cannot revoke once the heba has been acted upon, 

but the Court of Appeal below, without 

considering the provisions of Muslim Personnel 

Law (Shariat) Application Act, 1937 most 
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illegally and arbitrarily dismissed the suit 

which needs be interfered with by this Court.  

 Mr. Md. Rafiqul Islam, learned Advocate, on 

the other hand, submits that Exhibit-3 is a 

vogantor deed executed by Azimuddin for the 

limited purpose as to the plaintiff during her 

lifetime shall accept usufruct of the gift, and 

it is not a heba but an areeat denotes in section 

170 of Mulla's Principles of Mahomedan Law, 20th 

Edition. 

The learned Advocate submits further that 

since it is not a gift, the plaintiff has no 

syllable right over the suit land. 

The learned Advocate next submits that the 

Court of Appeal below, being a final court of 

fact, rightly dismissed the suit, and as such, 

the finding and decision of the appellate Court 

need not be interfered with by the revisional 

Court since such finding is not perverse.  

The learned Advocate next submits that 

arreyat distinguish from heba, and according to 

Sayed Amir Ali, the grant of usufructs for a 

limited time without consideration is called 

arreyat. 
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The learned Advocate also submits that a gift 

of usufruct like exhibit-3 for the lifetime is 

permissible in Muslim Law as it stands today in 

this sub-continent. 

The learned Advocate again submits that 

exhibit-3 allows the plaintiff to enjoy the 

usufructs or the benefit for her lifetime which 

means will of the donor shall prevail over 

customary law of this sub-continent. 

The learned Advocate next submits that by 

exhibit-3, the plaintiff has had no absolute 

right,  title, or interest in respect of the land 

in question, and she cannot transfer the same at 

any point of time, but the donor can transfer his 

property, given to the donee for a limited 

purpose, at any point of time.  

The learned Advocate lastly submits that the 

suit, as framed by the plaintiff for partition, 

is not maintainable without seeking consequential 

relief. 

In support of his submission, the learned 

Advocate refers to the following decisions: 

(1) PLD 1972 (Peshawar)37 

(2) 47DLR(A.D.) (1995)41 

(3) 55DLR(AD)(2003)115 
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(4) 4 ALR (2014) 354 

I heard the learned Advocates from both 

parties and perused the plaint, written 

statement, evidence on record, and the impugned 

judgment and decree. 

It appears that Jobeda Khatun wife of 

admitted owner Azimuddin, filed Other Suit for 

partition in respect of 22
�

�
 decimal of land 

against the contesting defendants and others. 

Plaintiff claims 37
�

�
  decimal of land and sought 

partition 22
�

�
 decimal of land by metes and bounds 

with the defendants. However, the Trial Court 

decreed the suit in preliminary form, allocating 

share (saham) of 16 decimal of land in favour of 

the plaintiff and 45 decimal of land in favour of 

defendant nos. 9, 15, 16, and 19. The Trial Court 

also held that as per the plaintiff's admission, 

14 decimal land should go to those unsaid 

defendants.  

Against this, the contesting defendants 

preferred an appeal, which was allowed, and the 

suit was dismissed. 

The plaintiff claimed that her husband, 

Azimuddin, by a heba deed dated 23.09.1986, 
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transferred 75 decimals of land to her and 

defendant no.9 in equal share. Defendant 9, Alima 

Khatun, is the first wife of Azimuddin.  

In the facts and circumstances, the question 

that survives for determination is whether 

exhibit-3 is a heba attached with a certain 

condition or it is an arreyat allowing the 

plaintiff to enjoy the benefits and use of 

usufructs of the disputed land during her 

lifetime. 

In Islamic Personal Law, Hiba refers to the 

concept of a gift. Let us break down each term: 

1) Hiba:  Hiba is the Arabic term for gift or 

donation. In Islamic law, it refers to the 

act of giving a gift voluntarily without 

any consideration in return. The person 

giving the gift is known as the "donor" or 

"grantor," and the person receiving the 

gift is known as the "donee" or "grantee." 

Hiba transfers ownership of property or 

assets from one person to another during 

the donor's lifetime.  

The purpose of Hiba in Muslim personal law 

serves several functions, such as: 
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(1) Expressing love and generosity: One of 

the main purposes of making a gift in 

Islamic law is to express love, 

affection, and generosity towards others. 

It allows individuals to share their 

wealth with family members, friends, or 

those in need, thereby strengthening 

social bonds and fulfilling the spirit of 

charity. 

(2) Avoiding Injustice in inheritance: 

Islamic inheritance laws are quite 

specific, with fixed shares allocated to 

various heirs. By making gifts during 

one's lifetime, a person can distribute 

their wealth in a manner that reflects 

their wishes and values, provided they do 

not violate the specific shares 

designated by Islamic inheritance law.  

(3) Avoiding Estate Disputes: By making gifts 

during their lifetime, a person (s) can 

potentially avoid conflicts and disputes 

over their estate after their death. If 

done properly, the gifts are considered 

legally valid and irrevocable, providing 

clarity and certainty in asset 

distribution.    
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(4) Attaining Blessings and Rewards: In 

Islamic teachings, acts of charity and 

giving are highly encouraged and 

considered worthy. Making gifts to others 

is seen as a virtuous act, and it is 

believed to attract blessings and rewards 

from Allah. 

It is essential to note that while making 

gifts is allowed in Islam, certain conditions and 

guidelines must be followed to ensure the 

validity of the gift in the eyes of Islamic law. 

These conditions include: 

 The donor must have full ownership and 

possession of the property being 

gifted. 

 The gift must be given willingly and 

without any form of compulsion or 

coercion.   

 The gift must be clearly defined, and 

the donor and the donee must know its 

details.  

 The donee should formally accept the 

gift.  
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There should be no deception or 

fraudulent intent in the gift-giving 

process.  

That means the gift is denoted 

voluntarily, without any condition or 

hesitation.   

According to Mulla's Principles of Mahomedan 

Law, 20th Edition, page 193, section 170 denotes 

areeat as follows: 

"170. Areeat The grant of a 

license, resumable at the grantor's 

option, to take and enjoy the 

usufruct of a thing, is called 

areeat. 

171. Sadaqah A sadaqah is a gift 

made with the object of acquiring 

religious merit. Like hiba, it is 

not valid unless accompanied by 

delivery of possession, nor is it 

valid if it consists of an undivided 

share in property capable of 

division (s 160). But unlike hiba, a 

sadaqah, once completed by delivery, 

is not revocable; nor is it invalid 
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if made to two or more persons all 

of whom are poor (s 161).  

 What is the purpose of Araiat or Areeat or 

hiba or gift of usufructs in Muslim personal law 

given by a husband to his wife? 

In Islamic personal law, when a husband gives 

the gift of usufructs (Aariat, Areeat) to his 

wife, allowing her to enjoy the benefits and use 

of particular property or assets during her 

lifetime, it serves several specific purposes: 

 This gift allows the wife to enjoy the 

benefits and use of a particular property or 

assets without transferring ownership.  

The specific purpose of such a gift is as 

follows: 

1. Support and maintenance of the wife: 

By granting the wife the usufruct of certain 

property, the husband ensures she is provided 

for during her lifetime. This gift can support 

her financially and enhance her quality of life 

while she remains alive.  

2. Enhancing the wife's financial independence: 

The gift of usufruct empowers the wife by 

giving her the right to enjoy the benefits 
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of the property without relying on others. 

It provides her with financial independence 

and a sense of ownership.  

3.  Expressing love and  care: 

The act of giving a gift of usufruct to the 

wife is also a gesture of love, care, and 

affection from the husband. It is a way of 

showing appreciation and consideration for  

her well-being. 

4. Ensuring security: 

By granting the wife the right to use and 

enjoy the property during her lifetime, the 

husband ensures that she has a secure place 

to live and access to the resources needed 

to maintain her lifestyle. 

5. Islamic inheritance planning: 

In some cases, the gift of usufruct can be 

part of the husband's inheritance planning. 

It allows him to allocate certain assets to 

his wife while preserving the ownership of 

the principal property for his other heirs. 

6. Social and cultural significance: 

In many cultures and societies with a Muslim 

majority, the act of giving gifts, 

especially between spouses, is considered an 

important social and cultural norm. It 
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strengthens family bonds and fosters a sense 

of generosity and mutual care.  

It is important to note that the gift of 

usufruct is distinct from an outright transfer of 

ownership. In this type of gift, the wife is 

granted the right to use and enjoy the property, 

but she does not become the legal owner. The 

ownership remains with the husband or the 

original owner of the property. Therefore, upon 

the wife's death, her heirs would not inherit the 

property or asset, as it would revert to the 

husband or the original owner.   

If exhibit-3 (−i¡N¡¿¹l c¡efœ) stands as a deed of 

gift, then all the conditions of gift mentioned 

therein shall form, and its condition will not 

affect the true character of the deed as a deed 

of gift. Keeping this principle, let us look at 

exhibit-3, the alleged deed of gift, which is as 

follows:   

           “−i¡N¡¿¹l  ����� c¢mm �� �	
�/
�” 

������� ����� �� 	��/��  ���� ������-¢Xjm¡, 

®j±S¡- e¡Ea¡l¡ ��  -!� "#�$� %&� �j¡ 	.�	 fup¡ 

����� � �(�: *��� � +�,� - −j¡R¡x ����� +�,� �� 

� �: .����/�, ��&1-�2� ��, ��%�-3*�4, 2��-

���&�l¡, ������-�5 ��, ����-���6� ��1 ���+&� 
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� �7 .����/� ��&� jªa ��*��/�  �8� ��&1—

�2� ��, ��%�-3*�4 2��-���&�l¡, ������-�5 ��, 

����-���6� ��1 �: ��� q−Ù¹ *�� #�; - cM¢mu¡ <= 

���%> −S¡a � � ����¡¿¹l ����� � �� ���+&� ��? @��A 

�&� �� . �� B  2u �����*& C1  *-z �&� ���� −ph¡ 

ön¤Ðo¡u AaÉ¿¹ p¿ºø qCu¡ ®a¡j¡−cl �1¢��� D�&���� 

���E FG . �� ��� <= �+��E ��H��� @& ��I�&� � 

?�*�� FJ �� ������� jhmN 	��/- (LMn&) ���� 

*M�� &�*� �&� ������ �����O� �����   L¢lm¡j  Hhw 

Aœ ®i¡N¡¿¹l c¡efœ ���+& D����l D�&A� ����&�( �?, 

ka ��� �&� ���� �1� j¡�� .�  ����� . �� -E���% 

Ne ®hcMm ����& ������ �� z ?�� ��* ��� �� ��� 

&�*� *M�� 2�� @�&���� 2� @¡����& FP�*I *M�� ���:�& 

. �� -E���%�� ��*�� #Q��O �&� ����  ���+� 

�¢l−m ��-E��1 �6R����1 �:��: .M�&: �S�1E *M�� z 

F� �����O� ������� ���& � � �&� ¡−c� F���� 

. �� -E���%�� ��M�� z T&U��V @ �<µR¡E F−W�  ���� 

FJ����X F� �����O� ����� ���+E� ����  M�& 2� 

BY�Y 2�� � M .�Z� M� 	Y/�/
� (F[> ) \�2�* 

� �: .����/� ��� C1-����� #] 2���� । 

      &6�%� ���& � �� �^ @��-����-�1�6� ��1, 

������ - 2��-�����_ F�62-�5 ��, � R��-�¡E&���, 

��.T� �� 
B ��  *��  ���� �������n 2���� ��` 

�2, - ������� �5 �� �a  ������ �2��b� ��� �� 
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+�&E�−e !� %&� �� ��� ��&  	.�	  �E2� � �� 

���& j−dÉ j−dÉ 75 naL S¢j−el L¡a ew 2.52 fup¡ 

Sj¡l −S¡a �����O� ����� �����  ��,T� 
B �� 

+�&E�� ��� �� ��� �� !��Y ��.�% %& �&� ���� 

Y	 %&�, !��
 ��.�% %& #�� ���� B %&�, !�BB 

��.�% %& T��� ���� � %&�, !�	B ��.�% %& 

Tc% ���� Y� %&� � �� #���  ���� !� "#�$� %&� 

�� � �����O� ����� h−V M2��1 ���� ��dE� ��&��� 

e��M��  C1  ����� #] 2���� � �: S¡j¡m¤�/� ��&� 

� �:  .ë¥m .���, 2��-��E&��� �:��w C1 — ��¢�� #] 

2����, 2�� .L¡n L¥�d T� �� B� f gh��� ��E p¡w 

��E&��� (YE ��&�) T�6�5��� �� 1E �5 ��  2��*�   

stamp duty of Tk. (10)  (AØfø) of cost 

Dimla 23/9/86 .. �� . ���� ��  � �: .����/� 

2���� 85 hvpl, ��&� x& l¢qj E¢Ÿe jq¡Çjc 2����-

��E&���, ������-�5j��, ����-�1�6� ��1। B) .�  

. �� D�&A� y� @� �¢��&�( �? .�  . �� 

��������%� ¢Ql4�E1 ���¢�� �?, 4��� 2z�$ *b�O� 

���  *M�&�( &�*� ��������%� �¢�m .M� B�!	 

2���� ��_��&� �
 �� .��n ���  .f£m ��� *E ��M 

। 	)  �������% ���&Ia 2z�$ .M� B�!	 2���� 

��_��&� B� �� .���%� ���X FJ?�E1 ���&Ia ��*  

Y) D#��& ���� .M� FJ?�E1 &�*�  2������ �&@�E 

��M  �� ����E�{ *E ��M z 
) D#��& *b�O� 2z�$ 
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�&@ ���� ���� .M��� ���� ��X���� �����| ��*। �) 

Db���& *b�O� 2z�$ �������% }� � p−hÑ¡µQ 21 � 

��X @��� .M� B�!	  2���� ��>��&� �
 �� .��% � 

T� (�)  X��� FJ2��� ���&��?�~ ��* z �)  Db���& 

2z�$ *b�O����1� *b�O� �¢lh¡l y^ @��X��� .�( 

*b�O����1� 2z�$ ��� @¤����� c¢m−m h¢ZÑa  *ME��( । 

. �� A�� - ��Z�2  �& &�*�� �� 2������ ����^ 

��� *ME��( z .�  / . �� %�V y� @� ��-����� 

2��*� 2 1�� FG ��`I 2�* �����  M�& M� 	Y/�/
�  

&�� T�6�5������1� <�`� \� 2�* T�6�5��� ���1��  

AcÉ �#�� �&�� . �� pÇj¤−M \� 2�* ����� � �: 

.����/� ��� C1  ����� #] 2���� 2��a���1� 

<�`� C1  ����� #] 2����  T� �� B� ��&�� ��  

P�  ������-�5 ��,����-�1�6� ��1 M2��1 (AØfø) 

solemnly affirmed before  me  the 

execution  who has been identified by 

solemnly .����/� ����� #] 2���� ��B� ü¡: 

cx .�  S.R Dimla 	Y/�/
� �� BBY�  §� 

	/�� &�� 	Y/�/
� ��  .����/� 2����-��E&���, 

������-�5 ��। <�`�- C1 8X1� #] �2�* ��Ez 

�� ------���� �§	 -�/�� – 
�� ��/�/�� ��� ������� 

����� –��E
��� । ” 

 On a plain reading of the deed dated 

23.09.1986, it appears that it confers the 
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plaintiff the right of enjoyment of usufructs 

during her lifetime only.  

It will be profitable to look at the decision 

in the case of Nawazish Ali Khan vs. Ali Raza 

Khan, reported in AIR 1948 Privy Council 134. 

 The relevant portion of this judgment is 

quoted below:- 

"In dealing with a gift under Muslim 

Law, the first duty of the Court is to 

construe the gift. If it is a gift of 

the corpus, then any condition which 

derogates from absolute dominion over 

the subject of the gift will be 

rejected as repugnant; but if upon 

construction, the gift is held to be 

one of limited interest the gift can 

take effect out of the usufruct, 

leaving the ownership of the corpus 

unaffected except to the extent to 

which its enjoyment is postponed for 

duration of the limited interest."  

On scrutiny of Exhibit 3, it appears that the 

plaintiff shall have only a right of enjoyment in 

the scheduled property during her lifetime, which 

would devolve upon the donor's heirs after his 
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death. So, having considered the exhibit-3, I 

have no hesitation in holding that Exhibit-3 is 

not a deed of gift, but a gift of usufructs known 

in Muslim Law as areeat or Ariyat, which is 

permissible till today in this subcontinent for 

the Muslim community.  

It will be profitable to look at the decision 

taken by the Appellate Division in the case of 

Rabjel Mondal vs. Didar Mondal and others 

reported in 47 DLR (A.D.)(1995)41 wherein the 

late lamented Mr. Justice Mustafa Kamal defined 

distinction between gift (Hiba) and ariyat in 

Muslim Law, stemming from some fundamental 

distinctions between the concept of property in  

English law and Muslim law, which has been 

admirably and elaborately dealt with in the case 

of Mst. Khan Bibi Vs. Mst. Safia Begum, PLD 1969 

Lahore 338. This decision followed the reasonings 

in the two Privy Council cases of Amjad Khan Vs. 

Ashraf Khan and others AIR 1929 (P.C.) 149 and 

Nawazish Ali Khan Vs. Ali Raza Khan AIR 1948 

(P.C.) 134 and it was held as follows:  

"The consensus of opinion of 

different authors of Muhammadan Law 

supports the proposition that where 

corpus of the property is transferred 
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for life time and the conditions are 

attached thereto, the gift is valid 

but the conditions are void. However, 

where the intention of the maker of 

the gift is to transfer the usufruct 

of the property then in that case a 

limited interest is created for a 

particular time and, therefore, 

conditions can be attached to it such 

as the reversion of the property to 

the donor after the expiry of the 

limited period."  

According to Syed Ameer Ali, the grant of the 

usufructs for a limited time, without 

consideration and resumable at will, is called 

Aariat. The author defines Aariat as a 

"constituting person, the owner of the usufructs 

of a property without consideration." 

The rules relating to the liability of a 

person who has taken a thing on Aariat and other 

matters connected therewith are minutely laid 

down in the Fatawa-i-Alamgiri, but it is 

unnecessary to go into them here, as the  

Contract Act is applicable to all those 

questions.  
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For some distinguishing features of Aariat, 

references with advantages may also be made to 

Articles 806, 807, and 825, Chapter III, Book VI 

of the Majella. 

Article 806 reads as follows:  

"The lender can go back from the loan 

whenever he wishes."  

I have already construed exhibit-3 as a gift 

of usufructs created by Azimuddin for limited 

purposes to certain comfort and livelihood for 

his two wives, including the plaintiff.  

Exhibit 3 confers the plaintiff the right to 

enjoy usufructs during her lifetime. The donor 

had the right to seize the contract and 

transferred 23 decimals of land in 1996 to the 

contesting defendants and others. Since Exhibit 3 

was created for a limited purpose, it has not 

been given the right to transfer the property at 

any point. The donee transferred certain property 

to the defendants without absolute right, title, 

interest, ownership, and possession over the 

land. No one can seek partition by metes and 

bounds like this one.    

From the evidence on record, it appears that 

after the transfer made by Azimuddin in 1996, the 



26 

 

contesting defendants and others have been 

possessing and enjoying the property, and then 

they produced a rent receipt, which is collateral 

evidence of the possession and title.  

Being a final Court of fact, the appellate 

Court rightly found that without seeking 

consequential relief, a simple suit for partition 

is not maintainable. If the finding and decision 

of the appellate Court are not perverse or 

otherwise shaken, the revisional Court should not 

interfere with such a finding sitting on a 

revisional jurisdiction.  

During the hearing, the learned Advocate for 

the petitioner tries to convince this Court that 

it is a gift with attached certain conditions 

that cannot be maintained. 

There can be no doubt whatsoever that the 

intention of Azimuddin, the executor of the deed, 

was to see that his wives did not suffer any 

privacy or hardship during their lifetime, and 

the deed was an arrangement for the enjoyment of 

the usufruct of the schedule land during their 

lifetime only.  

 According to section 164, Mulla's Principle 

of Mahomedan Law, it is true that a gift should 
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be without conditions. I have already recorded 

that there must be specific terms and conditions 

for executing, performing, and transferring a 

deed of gift. But in the present case in hand, I 

have already found that it is an areeat defined 

in section 170 of Mulla's Principles of Mahomedan 

Law, 20th Edition, created for a limited purpose, 

i.e., for usufructs of the land in question for 

the lifetime of the plaintiff. What would be the 

fate of exhibit 3 has been categorically 

mentioned in the deed itself, saying that after 

the death of the donee, the right, title, and 

interest of the land would be devolved upon the 

donor. It means it is a gift created for a 

limited purpose. 

 In such a situation, I think the choice lies 

upon the donor regarding what he wants to do 

about his property transferred for a certain 

period to use the usufructs of the same to his 

wives.  

In such facts and circumstances, considering 

the Islamic Personal Law and the law relating to 

this subject matter, I do not find any merit in 

this Rule. 

Accordingly, the Rule is discharged. 
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However, there will be no order regarding 

cost. 

Accordingly, the impugned judgment and decree 

dated 31.05.2016 passed by the learned Additional 

District Judge, Nilphamari, in Other Appeal No. 

20 of 2014 is hereby affirmed.  

The period of status quo granted earlier by 

this Court is hereby recalled and vacated. 

Let the lower court records (LCR) and a copy 

of this judgment be transmitted to the Court 

concerned forthwith. 

Ohid/BO/1 

 

 


