
IN THE SUPREME COURT OF BANGLADESH 

HIGH COURT DIVISION 

(CIVIL REVISIONAL JURISDICTION) 

 

Present: 

Mr. Justice Md. Moinul Islam Chowdhury 
 

      Civil Revision No. 3089 of 1999 

                                             with 

      Civil Revision No. 2971 of 1999 
 

IN THE MATTER OF: 

An application under section 115(1) of the Code of 

Civil Procedure. 

      And 

IN THE MATTER OF: 

Fayezuddin Khan died leaving behind his legal 

heirs: 1(a)-1(r) and others 

--- Plaintiff-Respondent-Petitioners. 

-versus-  

Shamser Ali Khan and others 

        --- Defendant-Appellant-Opposite Parties 

(In C. R. No. 3089 of 1999). 

Fayezuddin Khan died leaving behind his legal 

heris: 1(a)-1(r) and others 

--- Plaintiff-Respondent-Petitioners. 

-versus- 

Ram Gopal Das Paul 

--- Defendant-Appellant-Opposite Party 

(In C. R. No. 2971 of 1999).  

 

 

Mr. Md. Shahadat Tanveer Amin, Advocate  

  --- For the Plaintiff-Petitioners 

(In both cases). 

Mr. Md. Humayun Kabir, AAG 

--- For the Government. 

(In both cases). 

 

Heard on: 27.03.2023, 14.05.2023, 18.05.2023, 

22.05.2023 & 24.05.2023. 

  Date of Judgment: 24.05.2023. 
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 These 2 (two) revisional applications filed by the same 

petitioners and the relevant laws are similar and these 2 (two) 

Rules arose from a similar judgment and both Rules have been 

taken up together by passing a common judgment as the facts of 

both cases involved similar parties and also related to a similar 

laws.  

At the instance of the present plaintiff-petitioners, 

Fayezuddin Khan died leaving behind his legal heirs: 1(a)-1(r) 

and others, the Rule, was issued upon a revisional application 

being Civil Revision No. 3089 of 1999 filed under section 115(1) 

of the Code of Civil Procedure calling upon the opposite parties 

as the defendants to show cause as to why the judgment and 

decree dated 18.11.1998 passed by the then learned Sub-Judge, 

Court No. 2, Naogaon in the Title Appeal No. 197 of 1997 

should not be set aside. 

Another Rule was issued, at the instance of the present 

same parties, upon a revisional application being Civil Revision 

No. 2971 of 1999 filed under section 115(1) of the Code of Civil 

Procedure calling upon the opposite party as the defendant to 

show cause as to why the judgment and decree dated 18.11.1998 
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passed by the then learned Sub-Judge, Court No. 2, Naogaon in 

the Title Appeal No. 197 of 1997 should not be set aside. 

The relevant common facts for disposal of these 2 (two) 

Rules, inter-alia, are that the present petitioners as the plaintiffs 

filed the suit for partition of the suit land described in the 

schedule of the plaint. The plaintiffs claimed that schedule- Ka 

(L) land of the petitioners belonged to Trailaksha (Trailakkha) 

and Ramgopal in equal shares but the land measuring 3.96 acres 

of Kha (M) schedule at Khatian No. 285 belonged to 16 anna 

share only Ram Gopal. R. S. Record of rights was duly prepared 

and published. Ram Gopal left the then East Pakistan now 

Bangladesh for India, thus, the property was enlisted as enemy 

property. The plaintiffs further claimed that the said Ram Gopal 

sold his land to the plaintiff No. 1 who was living in Bangladesh 

and the plaintiff mutated the land measuring 1.14 acres. The 

plaintiff No. 1 filed Other Class Suit No. 1387 of 1980 and 

obtained a decree therefrom. The said Trailaksha (Trailakkha) 

executed a deed of will for the land measuring 2.65 acres in 

favour of the daughter, namely, Kalpana Rani and she got 

Probate (Probata) in the Miscellaneous Case No. 31 of 1978 

from the court of the learned District Judge, Rajshahi on 
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01.07.1981. The said Kalpana Rani sold the land to the plaintiff 

Nos. 2-6 and 7-11 respectively.  

The said suit was contested by the defendant opposite 

party No. 17 being the Deputy Commissioner, Naogaon and 

Deputy Custodian of Enemy Property at Naogaon by filing a 

written statement contending, inter alia, that the Khatian No. 167 

was owned by 2 brothers, namely, Trailaksha (Trailakkha) and 

Ram Gopal in an equal shares. The land of R. S. Khatian No. 185 

was owned by Ram Gopal alone who left the then Pakistan now 

Bangladesh for India, thus, the property was enlisted as enemy 

property. These defendants contended that the will (ECm) and the 

Probate (Probata) created in favour of Kalpana Rani was false 

but the total land measuring 5.11 decimals of land was vested 

upon the Government as the enemy property and the R. S. 

Record was wrongly published. These defendants also contended 

that the property of Khatian Nos. 167 and 285 the land 

measuring 9.07 should have been in the list of enemy property 

after enactment of the Pakistan Defense Law, the owners left the 

then Pakistan for India. After the listing as an enemy property, 

the Government leased it out to different persons. 
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After hearing the parties the learned Senior Assistant 

Judge, Court No. 1, Sadar, Naogaon decreed the suit by the 

judgment and decree dated 22.06.1997 in the O. C. Suit No. 109 

of 1993. Being aggrieved the defendant No. 1 being the Deputy 

Commissioner, Naogaon and the Deputy Custodian of Enemy 

Property, Naogaon preferred the Title Appeal No. 197 of 1997 

which was heard along with the Title Appeal No. 170 of 1997 

and the judgment and decree was passed by the then Subordinate 

Judge, Court No. 2, Naogaon who allowed the appeal by 

reversing the judgment passed by the learned trial court. Being 

aggrieved these 2 (two) revisional applications were filed by the 

present petitioners under section 115(1) of the Code of Civil 

Procedure challenging the legality and validity of the impugned 

judgment passed by the learned appellate court below and these 2 

(two) Rules were issued by this court thereupon. It is to be 

mentioned here that the defendant Nos. 1-16 and 18-20 did not 

contest the suit filed by the present plaintiff-petitioners and 

instead preferred the above appeal being Title Appeal No. 170 of 

1997, as such, both the suits were heard analogously and by 

passing the present common judgment.    
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Mr. Md. Shahadat Tanveer Amin, the learned Advocate, 

appearing for the present petitioners made the common 

submission in both the Rules that the judgment of the court of 

appeal below is not a proper judgment of reversal inasmuch as 

the judgment of the trial court has been reversed without 

adverting to the cogent reasoning and sound finding arrived at by 

the said court. The court of appeal below which is a final court of 

fact has disposed of the appeal without discussing and 

considering the oral evidence and other material on record, as 

such, arrived at a wrong decision, therefore, court of appeal 

below committed an error of law resulting in an error in the 

decision occasioning failure of justice. 

The learned Advocate also submits that the learned trial 

court examined the documents adduced and produced by the 

plaintiff-petitioners as to the presence of a brother Trailakkha the 

then East Pakistan who executed probate (Probata) in favour of 

his daughter Kalpana Rani who sold the land to the plaintiffs, as 

such, the claim of enlistment as the enemy property was 

unlawful and without any basis but the learned appellate court 

below made out some decisions raising questions as to the said 

Trailakkha/Kalpana Rani, thus, came to a wrongful conclusion to 
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reverse the judgment of the learned trial which is liable to be set 

aside by making these 2 (two) Rules absolute. 

Both the Rules have been opposed by the present opposite 

party as the Deputy Commissioner, Naogaon and the Deputy 

Custodian of the Enemy Proparty, Naogaon. 

Mr. Md. Humayun Kabir, the learned Assistant Attorney 

General appearing for the Deputy Commissioner, Naogaon and 

Deputy Custodian, Enemy Property, Naogaon submits that the 

learned trial court misread and failed to consider the relevant 

facts by filing the documents in support of the plaintiffs case, 

therefore, came to a wrongful conclusion to decree the suit. 

However, the learned appellate court below totally considered 

the factual aspects of the case by making some lawful queries in 

order to come to a lawful conclusion to reverse the judgment and 

decree passed by the judgment by reversing the judgment of 

reversal but the present petitioners obtained the present Rules by 

misleading the court, as such, these 2 (two) are liable to be 

discharged. 

The learned Assistant Attorney General also submits that 

the plaintiffs have created some documents in order to grab the 

property originally belonged to Hindu person after the War 1965 
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then the owner of the Hindu properties became vested property 

by operation of law because admittedly Ram Gopal and his 

brother left the then Pakistant for India, as such, they cannot 

create any property in favour of Kalpana Rani which is a 

manufactured document in order to enter their names recorded in 

the R. S. Record of right, as such, Government became owner as 

the vested/enemy property by the operation of law. 

Considering the above submissions made by the learned 

Advocates appearing for the respective parties and also 

considering both the revisional applications filed by the 

petitioners under section 115(1) of the Code of Civil Procedure 

along with the annexures therein, in particular, the impugned 

judgment and decree passed by the learned appellate court below 

and also perusing the relevant materials available in lower courts 

records, it appears to this court that there are some admitted 

positions among the parties. Both the parties admitted that the 

suit lands described in the schedule of the plaint of the suits in 

different Khatians originally belonged by Ram Gopal and 

Troilakkha in their respective shares as 2 (two) brothers. 

However, the dispute arose among the parties as to the 

possession of the above 2 (two) brothers after or before 
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enactment of the Pakistan Defense Ordinance, regarding the 

owners of the Hindu property who left the then Pakistan for India 

for safety of their lives due to the War in 1965 leaving the 

properties unattended, thus, their property became the then 

enemy property and subsequently vested property. 

The plaintiffs claimed that the suit property owned by 

Ram Gopal was enlisted as an enemy property as he left the then 

Pakistant for India. However, the plaintiffs claimed that the 

another brother Troilakhkha did not leave the then Pakistant for 

India, thus, he remained an owner of the land described in the 

Kha (M) schedule of the plaint and he transferred his property in 

favour of his daughter Kalpana Rani by way of written will as 

probate (Probata) and she thereafter sold the property to the 

plaintiffs by the above probate (Probata) as exhibit- 7 adduced by 

the present plaintiff-petitioners. The learned trial court examined 

the documents and depositions but came to a wrongful decision 

on the basis of the DWs by referring particularly to defendant 

No. 1 Toha Shikder of the Government Office who deposed that 

the suit property did not enter into the enemy property list and 

the learned trial court did not consider the deposition of the DW- 

3. Mainly, DW- 3. Amzad Hossain, deposed that the suit land 
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have been leased out 14 years and he received the rent, as such, 

the learned trial court came to a decision that the DWs have 

given conflicting depositions but the plaintiffs could depose 

consistently as to their ownerships. After  examining the 

documents I found that the learned trial committed an error of 

law by decreeing the suit on the basis of the following findings 

which reads as follows: 

 

…“Efl¡š² l©f Bm¡Qe¡ J p¡rÉ fkÑ¡m¡Qe¡ J c¡¢Mm£ fËj¡Z ¢Qq² 

L¡NS¡a fkÑ¡m¡Qe¡ L¢lm ®cM¡ k¡u h¡c£ fr h¢ZÑa ®j¡a¡hL Lhm¡ 

j§m ®j¡V 2.84 naL pÇf¢ša üaÄh¡e J cM¢mL¡l BRe jjÑ fËj¡Z 

L¢la pjbÑ quRez Afl¢cL ¢hh¡c£ frl h¢ZÑa ®j¡a¡hL ¢mS 

j§m e¡x pÇf¢ša cMm fše fËc¡e, fše NËqZ J avjjÑ cMm fËj¡Z 

L¢la pjbÑ qe e¡C ¢hd¡u Aœ¡L¡l h¡c£ fr a¡q¡cl fË¡b£Ña l©f 

fË¢aL¡l f¡Ca qLc¡l jjÑ ¢pÜ¡¿¹ Nª¢qa quz”… 

 

On the other hand the learned appellate court below 

categorically examined the documents adduced and produced by 

the parties and validity or invalidity of those documents. In 

particular, the appellate court below raised some serious 

questions as to the defect of parties and production of some 

invalid and unlawful documents adduced and produced by the 

parties and therefore came to a lawful conclusion on the basis of 

the following findings: 

 



 

Mossaddek/BO 

11 

...""¢f. X¢hÔE. 4 Hl Sh¡eh¢¾c, e¡jl ü¡rl Hhw Aœ 

c¢mml p¡r£ ¢qp¡h ®j¡x ®j¡pmj Bm£l ü¡rl M¡¢m ®Q¡M fkÑhrZ 

Hhw fkÑ¡m¡Qe¡œ²j HL Hhw A¢iæ h¢mu¡ je qu e¡z h¡ Bjl¡ HLC 

h¢mu¡ ®c¢Ma f¡C e¡z j§max 2 ¢V pÇf§ZÑl©f ¢iæal Hhw ¢iæ në 

hÉhq©az Aœ 1 ew h¡c£l M¢lc¡ c¢mm j§m i¢mEj h¢ql ®L¡e A¢Ù¹aÄ 

e¡Cz 1 ew h¡c£l M¢lc¡ c¢mm Hl ØVÉ¡Çfl fËbj f¡a¡l SmR¡fl 

p¢qa AeÉ¡eÉ f¡a¡l SmR¡fl ®L¡e ¢jm e¡Cz Efl¡š² AhÙÛ¡ Hhw 

OVe¡d£e 1 ew h¡c£l M¢lc¡ c¢mm Hhw 2-10 h¡c£l M¢lc¡ c¢mmN¤¢m 

p¾cq j¤š² eqz Aœ c¢mm…¢m ®Se¤Ce®ep pÇfLÑ Bc¡mal kbÖV 

p¾cq l¢qu¡Rz”… 

 

In view of the above judgment of reversal, I am of the 

opinion that the learned trial court committed an error of law by 

decreeing the suit. However, the learned appellate court below 

came to a lawful conclusion by raising a question about the 

depositions by the PW- 4 which were not similar with the 

signatures put on the deed as a witness. The learned appellate 

court below also examined the documents produced by the 

parties regarding the transfer of land by the sale of Probate 

(Probata) which is not in existence in the volume book of the 

Sub-Registry Office. He also found some discrepancies as to the 

standard upon which of the balance of probability. It is to be 

mentioned here that in a civil suit, the parties assert any 

statement must prove and the same is to be proved on the 
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standard of balance of probability. In the instant case, the 

defendant-opposite parties case appears to be more probably true 

than the plaintiff-petitioners’. Upon such situation I am not 

inclined to interfere upon the impugn judgment and decree dated 

18.11.1988 passed by the learned appellate court below. As such, 

these 2 (two) Rules issued in the Civil Revision No. 3089 of 

1999 and the Civil Revision No. 2971 of 1999 have no merits for 

any further consideration. 

In view of the above discussions, I am of the opinion that 

the learned appellate court below committed no error of law by 

reversing the judgment and decree passed by the learned trial 

court. 

Accordingly, I do not find merit in the above Rules. 

In the result, both the Rules issued in the Civil Revision 

No. 3089 of 1999 and in the Civil Revision No. 2971 of 1999 are 

hereby discharged. 

The interim direction passed by this court at the time of 

issuance of the Rules to maintain status quo by the parties in 

respect of their possession and position of the suit property until 

disposal of the Rules are hereby recalled and vacated. 
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The concerned section of this court is hereby directed to 

send down the lower courts records along with a copy of this 

judgment and order to the concerned courts below immediately. 

 

 

 

 

 

 

 


