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Kazi Md. Ejarul Haque Akondo, J:

This Rule Nisi, under Article 102 of the Constitution of the
People’s Republic of Bangladesh, was issued calling upon the
respondent Nos.1-3 to show cause as to why the impugned Paripatra
being Circular No. 07.00.0000.161.00.002.16 (Part-1)-232 dated
21.09.2016 issued by the respondent No.3 (Annexure-C) should not

be declared to be illegal and have no legal effect as being ultra vires



the Constitution and/or pass such other or further order or orders as to
this Court may seem fit and proper.

Facts relevant for the purpose of disposal of the Rule, in short,
are that the petitioners entered into the service as Assistant Bench
Officers on different dates. Based on their satisfactory service record,
they were promoted to the post of Bench Officers. By a Gazette
Notification dated 04.09.2008 the post of the Bench Officers, High
Court Division was upgraded as the First Class Gazetted Officer
effective from 01.12.2003. While the petitioners were upgraded as the
First Class Gazetted Officers, they were allowed to draw their salaries
in Grade-8 of the National Pay Scale. The petitioner No.l has
completed 14 years service after his last promotion while the
petitioner Nos.2 and 3 have completed 15 years service after their last
promotion.

It has been stated that there was a provision of time scale
introduced giving effect from 21.12.1983 under Notification No.
MF/FD  (Imp)-III-R-(F)-12/83/79 dated 21.05.1984. The said
notification was issued under the provisions of the Service (Re-
organization and Conditions) Act, 1975, in which it was provided that
an employee holding new scale of pay between 225-315 and 470-1135
shall after completion of 8,12 and 15 years of service in post, be
allowed, on satisfactory service record to move to the next higher
scale of pay. Subsequently, by another Notification No.MF/FD/(Imp)-
[II-R(G)-12/83/10 dated 23.01.1985 time scales were made applicable

and available to the person holding the scale of Tk.625-1315 and it



was mandated by the Service (Re-organization and Conditions) Act,
1975. The time scale as aforesaid was made applicable both to the
persons in the service of the Republic and in the Public Bodies. The
provision of time scale was formally incorporated in the modified
National Pay Scales introducing from 1% June, 1985. According to the
provision as mandated in the National Pay Scales 1985, 1991, 1997,
2005 and 2009, employees between 20" to 10™ grade were entitled to
the time scales on competition of the 8, 12 and 15 years of service
without any promotion. The benefit of time scale was introduced as an
incentive to the officers and employees of the Republic who were not
given promotion due to lack of posts and had to work in the same post
for a long time. This pecuniary benefit of up-gradation of pay scale
was a huge incentive given in order to bring efficiency in public
service and to reduce dissatisfaction for not having promotion and the
same worked according to the expectation.

It has also been stated that for an incomprehensible reasons the
respondents-Government decided to omit the existing provision of
time scale and pursuant to the power vested under section 5 of the
Service (Re-organization and Conditions) Act,1975 the Government
by order of the President had made the Service (Pay and Allowances)
Order, 2015 prescribing new pay scales and other financial benefits to
the officers and employees of the Republic, Public Bodies,
Corporations and Nationalized Enterprises etc. In the said Service

Order, 2015 the provision of time scale was not kept intact, some



provisions of up-gradation of scales of pay have been provided in Para
7(1) of the Pay Order.

It has further been stated that the petitioners have completed
04(four) years service as Bench Officers on 30.11.2007 and upon
completion of such 04(four) years service they were granted Selection
Grade Scale of Tk. 11,000-475x14-17,650 (6™ Grade) from
01.12.2007. Subsequently, on completion of 10(ten) years of service
the petitioners were entitled to get their pay fixed in the upper grade,
i.e. in Grade-V on and from 19.05.2012, 19.07.2011 and 09.04.2011
respectively pursuant to Para 7(1) of the SRO No. 369-Ain/2015 dated
15.12.2015. Accordingly, they made representations to the authority
concerned for getting their pay fixed in the upper grade i.e. Grade-V.

It has been stated that all the petitioners have completed more
than 10(ten) years of service in one post without any promotion and
became eligible to move next grade of pay according to the provision
as mandated under Para 7(1) of the Service (Pay and Allowances)
Order, 2015.

It has again been stated that the respondents-Government issued
a Paripatra which was circulated vide Circular No.
07.00.0000.161.00.002.16  (Part-1)-232 dated 21.09.2016. The
provision of the said Paripatra as contained in Para- Ga is
inconsistence with the provision of Para 7(1) of the Service Order,
2015. The provision of the Paripatra has expressly amended the
provision of Para 7(1) of the said Service Order, 2015. In the

impugned Paripatra it has been prescribed that the officer or employee



who was allowed 1(one) time scale would not be entitled to the
benefits of higher scale on completion of 10 (ten) years service in one
post which is contrary to the provision as mandated in Para 7(1) of the
Pay Order, 2015. According to the provision of said Para 7(1)
regardless of getting one time scale or not any employee working in
one post without promotion for 10 (ten) years would get the benefit of
next higher scale of pay. But the impugned Paripatra made an
embargo upon the said benefits for those who were already allowed
one time scale and hence this application.

At the outset, Mr. Mohammad Ibrahim Khalil, the learned
Advocate appearing for the petitioners submits that the National Pay
Order, 2015 was issued pursuant to the power vested under section 5
of the Service (Re-organization and Conditions) Act, 1975 by the
Government by an order of the Hon’ble President. The said pay order
was published in the official Gazette Notification. Any amendment or
modification of the same has to be made in a lawful manner and
authority and is required to be published in the official Gazette
Notification. The impugned Pripatra though have expressly amended
the Para 7(1) of the National Pay Order, 2015 but has not been issued
with any lawful authority nor even was published in the official
Gazette. Thus the impugned Paripatra is illegal and without lawful
authority.

He next submits that though the National Pay Order, 2015 was
published on 15™ December, 2015 but the effect of the same was

given from 1% July, 2015. In the meantime numerous officers of the



Republic and the Public Bodies have already been allowed the benefit
given under Para 7(1) of the said Pay Order, 2015. As such said
provision of Para 7(1) has already been acted upon. Impugned
Paripatra which was published on 21.09.2016 1is inherently
discriminatory as for the operation of the same some officers/
employees were denied the benefit of the said Para 7(1) which is a
clear violation of Articles 27 and 29 of the Constitution of the
People’s Republic of Bangladesh.

He further submits that the petitioners have no other forum
other than exhausting the present writ forum because they have
challenged a “Paripatra” by which Para 7(1) of the National Pay
Order,2015 was amended and the Administrative Tribunal established
under Article 117 of the Constitution of the People’s Republic of
Bangladesh has no jurisdiction to look into such matter and thus the
present writ petition is no doubt maintainable.

He lastly submits that the petitioners are entitled to pay in
Grade-V as per provision of Para 7(1) of the Pay Order, 2015 but due
to sudden issuance of the impugned Paripatra the rights of the
petitioners accrued under the said provision has been taken away. It is
a well settled law that the right accrued under the existing regulation
cannot be taken away by the subsequent change of regulation.

Conversely, Mr. Arobindo Kumar Roy, the learned Assistant
Attorney General appearing on behalf of the respondents-Government

opposes the Rule.



Indisputably, the petitioner No.l joined as Assistant Bench
Officer of the High Court Division of the Supreme Court of
Bangladesh on 15.03.1999. Thereafter, he was promoted to the post of
Bench Officer on 19.05.2002 and by this time he has completed 14
years of service after his last promotion. The petitioner No.2 joined as
Assistant Bench Officer of the High Court Division on 12.05.1999.
Thereafter, he was promoted to the post of Bench Officer on
19.07.2001. He has completed 15 years of service since his last
promotion while the petitioner No.3 joined as Assistant Bench Officer
of the High Court Division on 25.03.1999 and subsequently, he was
promoted to the post of Bench Officer on 09.04.2001 and by this time
he has also completed 15 years of service after his last promotion.

However, as per provision of Para 7(1) of the Service (Pay and
Allowances) Order, 2015 made by the Government which was
published in the Bangladesh Gazette in its additional issue on
15.12.2015 with effect from 1% July ‘2015 (Annexure-B) any
permanent servant of the Republic is entitled to get higher scale
automatically on completion of 10 (ten) years of service in one post
without any promotion. The said Para 7(1) is quoted hereinafter
below:

“q/ GO ETTT - (3) FT I FAGI AVF© Viorww 978

M7 So(7) ITF Jfere G 51T FETGTP RG] FCAT, TAIPIONT

33O TN AITC] CEOF @IT (TOF S 237/



(3) (I =T AT OIRT FIRAT So() I Yfere GO 1T (qoT

2T 77 A7TC] (') ISHCA VWO € T TZce N IPNH 5B

TCRIIGAF RG] HTACH, TGO AT GHOF @ (o7 &7 227/

(©) CH-SR7 (3) 6 (3) G Cle S F741 (qoarmead 89 @T e

ST T303 9% 89 @ T OFF @TCT (FIT FIGIH G2 4 97VITE 9T

FIICNT TG OF 2T J) OFF TT ([TO ) TZCqA A/

(8) I FHBIF) 72 T OOl Picera e % Fe I GHoy Fe (513

) J (I CFCET BN AR N(9F) I AT ATTO

Groy (e I8 22Nk [l 9T ez Gy Gnoy & S 207

-

Here it 1s mentioned that the petitioners upon completion of 4
(four) years of service as Bench Officers (1* class) were granted
Selection Grade Scale of Tk. 11,000-475 X 14-17,650 (6™ Grade)
from 01.12.2007. Since all the petitioners have completed more than
10 (ten) years of service in one post without any promotion and
became eligible to move next grade of pay according to the said
provision as mandated under Para 7(1) of the Service (Pay and
Allowances) Order, 2015 made representations to the respondents
concerned for getting their pay fixed in the upper grade i.e. Grade-V
but the respondents did not consider the same due to issuance of the
impugned Paripatra dated 21.09.2016 (Annexure-C), which runs as
follows-
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On a plain reading of provision Ga of the said impugned
circular it appears that it has expressly amended the provision of Para
7(1) of the Pay Order, 2015. In the circular it has been stated that the
officer/ employee who was allowed 1(one) time scale would not be
entitled to the benefits of higher scale on completion of 10 (ten) years
service in one post, which is inconsistence with the said provision of
Para 7 (1). But the said circular though issued by the Government has
not been published in the official Gazette as such; it has no force of
law. In this regard we may refer to an unreported decision passed in
Writ Petition No. 8758 of 2012 (wherein one of us Mr.Justice Kazi
Md. Ejarul Haque Akondo was a party), wherein it was held:

“Admittedly clause 2.5 of the Guideline, 2009 so has been

published in the gazette vide notification dated 02.05.2010 provides

inter alia:
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However, earlier Circular dated 10.06.2009 (Annexure-C) has
prescribed the procedures with regard to the examination of the
candidates aspiring to be appointed as teachers of the Registered
Non-government Primary School. In this regard, clause 1.2 of the said
circular provides, inter alia,-

5.3 AT 8T afes AP [eRrt PG T T BT R
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All the petitioners are the candidates for appointment as a
teacher of Registered Non-government Primary School who were

finally selected for appointment having successfully passed the written
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as well as viva-voce examination. Accordingly, when they were
awaiting issuance of appointment letter the respondent-government by
amending clause 2.5 of the Guideline, 2009 had replaced the same
with Ji/ITI8/ 1717/ TIHIETT© FIFCT 717 9 2T GHTerT) 457 Fre F/Fe
T G PG FeF A AT OIS Olfad T NPT G HITO
T FCATT @ AFIOIS [T GoerEn =R AT 26T fofere v
ST GFITT 8¢ (AFONa*) FIRIATCTT T4y [AC3N? 2717 T Gegrdly, (NG
©IFFIA (T ©lferdl SR ©IFY O ¢ 29 IS ABCA/ upon issuing
Circular No. b.009.03R.000,03.00,%050-3¢9 dated 21.03.2012
(Annexure-F) without publishing it in gazette, hence, the same has no
force of law. Further, the impugned amendment so made with regard
to clause 2.5 of the Guideline, 2009 vide circular dated 21.03.2012
also falls through, for clause 2.5 of the Guideline is the product of
notification dated 02.05.2010 (Annexure-C-1) which  has been
published in gazette. However, provisions as contained in the
notification cannot be amended by issuance of a circular, as has been
done in the present case.”

In view of the above, there is no doubt to hold that the Service
Pay Order, 2015 which was published in the official Gazette on 15"
December, 2015 cannot be amended, modified or suspended by the
impugned Paripatra which was not at all published in the official
Gazette.

It is the uncontroverted contention of the learned Advocate of
the petitioner that though the National Pay Order, 2015 was published

on 15" December, 2015 but the effect of the same was given from 1
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July, 2015 and in the meantime, numerous officers of the Republic
and the Public Bodies have already been allowed the benefit given
under Para 7(1) of the said Pay Order, 2015 as such said provision of
Para 7(1) has already been acted upon. The impugned Paripatra which
was published on 21.09.2016 is inherently discriminatory, for the
operation of the same some officers/ employees were denied the
benefit of the said Para 7(1) which is a clear violation of Articles 27
and 29 of the Constitution of the People’s Republic of Bangladesh.

In the above backdrop, we find substance in the submissions
made by the learned Advocate for the petitioners and merit in the
Rule.

In the result, the Rule is made absolute without any order as to
costs.

The impugned Paripatra being Circular  No.
07.00.0000.161.00.002.16 (Part-I)-232 dated 21.09.2016 issued by the
respondent No.3 (Annexure-C) is hereby declared to have been issued/
made without lawful authority and is of no legal effect as being ultra vires
the Constitution.

Communicate this judgment at once.

Salma Masud Chowdhury, J:

I agree.



