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M. Enayetur Rahim,J:

This Suo-moto Rule was issued calling upon

1) Executive Magistrate Mohammad Rafiqul Islam,

also the Upazila Nirbahi Officer of Sakhipur,

Tangail and 2) Mohammad Maksudul Alam,

in-Charge of Sakhipur Police Station,

Officer-

Tangail



to show cause as to why the conviction and
sentence passed by the Executive Magistrate and
Upazila Nirbahi Officer, Sakhipur, Tangail on
Saturday (17.09.2016) against Sabbir Shikder a
student of Protima Bonki Public High School,
Tangail should not be declared to have been
passed without lawful authority and is of no
legal effect and/ or pass such other or further
order or orders as to this may seem fit and
proper.

Background for issuing the Suo-moto Rule was
that on 20.09.2016 Mr. Md. Khurshid Alam Khan, an
Advocate of the Supreme Court having placed a
copy of a news paper, namely, the ‘Daily Star’
published on 20.09.2016 have drawn our
attention to a news 1tem under the caption ‘Boy
jailed for FB comment about MP’.

In the said news item it was narrated as
follows;

“"A mobile court in Tangail has sentenced a
schoolboy to two years imprisonment under
the ICT Act on the charge of “threatening”
a ruling Awami League lawmaker via Facebook
messenger.

Executive Magistrate Mohammad Rafiqul

Islam, also the Upazila Nirbahi Officer of



Sakhipur, passed the order on Saturday, a
day after police detained the boy following
the filing of a general diary Dby Anupam
Shajahan Joy, lawmaker of Tangail-8
(Basail-Sakhipur) constituency.

Sabbir Shikder, a student of Protima Bonki
Public High School in the Upazila, was sent
to Tangail district jail yesterday.
Magistrate Rafiqul claimed the boy was 19
years old.

He also claimed that ninth-grader Shabbir
wrote “Abusive and humiliating words” in
his message to the law maker’s personal
Facebook ID on Friday.

Prof Mizanur Rahman, former National Human
Rights Commission Chairman, said law
enforcers could have followed proper
procedure and investigated further instead
of producing Sabbir before a mobile Court.
“Executive power has been misused here” he
told the Daily Star over the phone.
Mohammad Maksudul Alam, Officer-in-Charge
of Sakhipur Police Station, said the
lawmaker filed a GD with the police station

in this regard on Friday.



A line of the post reads: “Your time is

going to end”, the O0OC said, referring to

the G.D.

Police picked up Sabbir and quizzed him. As

he admitted sending the text, police

produced him before the mobile court of

Rafiqul Islam Saturday night, claimed the

OC.

Rafiqul passed the order on the same night

against Sabbir, son of Shahinocor Alam of

Protima Bonki wvillage.

The executive magistrate said the schoolboy

was sentenced under the Information and

Communication Technology (ICT) Act, He,

however, could not mention the section of

the act.”

Having perused the said news item, we were
constrained to issue a Suo-moto Rule.

At the time of the issuance of the Rule the
Respondents were directed to appear before this
Court on 27.09.2016 at 11.00 A.M with the relevant
records 1in connection with the arrest of Sabbir
Shikder and conviction passed against him. Sabbir
Shikder also directed to appear before this Court
on the same day and time with the relevant
documents regarding his age and education. In

compliance of the court order the Respondents have

appeared before this Court and filed affidavit of



compliance. Victim Sabbir Sikder also appeared
before this Court.

The Respondent No.l in his affidavit of
compliance stated that on 01.09.2016 a decision was
conveyed to the officer-in-charge, Shakhipur Police
Station, Tangail and all other concern mentioning
the probable date of holding mobile court by him.

On 18.09.2016 at 5.00 p.m. the he along with
the members of law enforcing agency hold the Mobile
Court at Protimabonki area of Shakhipur Upazilla,
Tangail, which 1s situated at the end of Poura
area. The above place was selected on the basis of
confidential information about the movement and
activities of Narcotics article sellers, where the
sellers and purchasers of Narcotics articles used
to assemble. Being satisfied about the confidential
information, the Mobile Court team headed Dby him
rushed there and on suspecting movement of a young
man, he was surrounded by the members of law
enforcing agency. He was interrogated in presence
of 04 (four) witnesses. He was asked about his
suspecting movement and as to whether he was
possessing any illegal goods or not. The
apprehended person disclosed his name as Sabbir
Hossain and 100 grams hemp (gaza) was recovered
from his possession and he pleaded guilty in
presence of the witnesses. He also disclosed his
identity and told that he was 19 years old. From

his physical appearance he was found adult.



The respondent ©No.l initiated proceeding of
Mobile Court against the arrested Sabbir and framed
charge against him under section 9(1) of the Madok
Drobbya Niyantran Ain, 1990 and in reply of the
notice framing charge, he pleaded guilty in
presence of witnesses Rony and Zamil. The
respondent being satisfied about the guilty plead
of the arrested accused Sabbir recorded the same on
the prescribed form.

The respondent No.1l after examining the
arrested Sabbir and being satisfied about his
confession recovery of Themp (gaza) from his
exclusive possession and control, found him guilty
under section 9(1) of the Madok Drobbya Niyantran
Ain, 1990 and accordingly convicted him under the
aforesaid section and sentenced him to suffer
simple imprisonment for 2 (two) years. Thereafter,
pursuant to the aforesaid judgment and order dated
18.09.2016 the convicted Sabbir was sent to the
Jail.

In the affidavit it is further contended that
in the news published in the Daily Star on
20.09.2016 it was mentioned that “Boy Jailed for FB
comment about MP”; such heading of the news and the
contention of the news was not correct. Because it
was mentioned in the said news that Sabbir was
arrested at the instigation of the local Member of
Parliament, who was aggrieved on the comments of

Sabbir about him on Facebook. The contention of



news was absolutely wrong, because the arrested
Sabbir was not convicted under ICT Act, rather he
was convicted under Madok Drobbya Niyantran Ain,
1990. A portion of the news item was referred to
the interview of the respondent no.l, but the same
was not correct, because the respondent no.l was
not interviewed by the correspondent of Daily Star.
The deponent had given rejoinder to the Editor of
the Daily Star about the false news. The alleged
comments of convict Sabbir about the Hon’ble Member
of Parliament 1in Facebook has no nexus with the
Mobile Court proceeding in question conducted by
the respondent no.l on 18.09.2016. In the news item
it was mentioned that the respondent had passed the
order of conviction on Saturday, a day after of the
police detained the boy following the filing a
General Diary by the local Member of Parliament.
The above contention is not correct. Convict Sabbir
was caught redhanded with ©Narcotics article i.e.
Ganja at the place of Protimabonki in presence of
04 (four) witnesses on 18.09.2016 at 5.00 p.m. and
he was convicted on spot, while narcotics aticle,
i.e. Ganja was recovered from him physical
possession and he was pleaded guilty. So, the above
contention of news of arresting Sabbir before one
day of passing judgment is not correct.

Convict Sabbir is not a minor. From the record
of his passport No.BH0375578, it 1is evident that

his date of birth is 10.05.1995 and the same date



of birth i.e. 10.05.1995 1is also evident from the
certificate issued by the Headmaster of concern
school, where it has mentioned that the convict Md.
Sabbir Hossain appeared in the final examination of
Class-VIII in 2008. So, it 1is evident that in the
year of 2008, who was student of Class-VIII, in the
year of 2016 he cannot be a minor.

The respondent has not violated any law and
rules in holding the trial in question under Mobile
Court Ain, 2009. The correspondent of Daily Star in
making report in question did not try to find out
the truth about the facts. On the baisis of
presumption and wrong information he sent the news
and the Daily Star without further scrutiny had
published the news in question. The contention of
news in qguestion was Dbased on totally wrong
information.

Respondent No.2 in his affidavit of compliance
stated that one Md. Shibly Sadik made a G.D vide
entry No.554 dated 16.09.2016 alleging, inter alia,
that one Sabbir Ahmed threatened the Hon’ble Member
of Parliament (M.P) Mr. Anupum  Shjahan Joy,
constinuency No.137 Tangail-8 (Bashail-Shafipur) to
face dire conseqguences through his facebook
messenger. After receiving the aforesaid allegation
he asked one Sub-Inspector Anisur Rahman to take
urgent action in the matter. On 18.09.2016 upon
demand of the Executive Magistrate and Upazilla

Nirbahi Officer, Shafipur, Tangail vide G.D No.604,



one S.I. Md. Delwar Hossain with one constable
assisted the Magistrate for conducting the Mobile
Court where Sabbir Hossain was convicted under
section 9(1) of the Narcotics Control Act-1990 and
sentenced him to suffer simple imprisonment for
2 (two) vyears by the Executive Magistrate conducting
Mobile Court.

On receiving the order of Suo-Moto Rule, the
respondent collected the photostatcopy of
certificate issued by Headmaster of Public High
School, Bonki to ascertain the age of Sabbir Ahmed
and according to the school certificate the date of
birth is on 10.05.1995.

Both the respondents submitted supplementary
affidavits annexing various documents.

This Court also directed the local
correspondent of the ‘Daily Star’, Tangail to file
an affidavit as to the genuineness of his report
and accordingly an affidavit of compliance has been
filed by him.

In the said affidavit of compliance it 1is
contended that the contents of the report in
question published on 20.09.2016 are true and
genuine to the knowledge of the local correspondent
of the “Daily Star” of Tangail District. From
several local newspapers of Tangail, the 1local
correspondent, on 19.09.2016, took notice of a news
that a local boy was sentenced to suffer two years

imprisonment by a mobile Court in Tangail under the
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Information and Communication Technology Act, 2006
(ICT Act, 2006) on the charge of threatening a
ruling Awami League lawmaker Anupam Shajahan Joy
via Facebook messenger. Having come across the said
news, the 1local correspondent, using his mobile
number 01715815441 contacted the Executive
Magistrate, respondent No.l1, in the morning of
19.09.2016 on his mobile phone being number
01712361686 1in order to gather further information
on this. The said Executive Magistrate said that
the schoolboy was sentenced under the ICT Act, 2006
but failed to specify under which section of the
ICT Act, 2006 the said schoolboy was sentenced
since he could not remember the specific section as
he was outside. Further, upon being gquestioned by
the local correspondent on the age of the said
schoolboy, the Executive Magistrate said that the
information as to the said schoolboy being underage
was not correct since he has had break of study and
he was actually 19 (nineteen) years old. Then
immediately after, the 1local correspondent called
the Officer-in-Charge of Sakhipur police station,
respondent No.2 on his mobile phone being number
01713373457 in order to further verify the news and
get more information on this. The said Officer-in-
Charge narrated the incident of the schoolboy
namely Sabbir Shikder sending allegedly threatening
message to the local lawmaker and also said that

the said schoolboy admitted to have sent the
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threatening message to the said lawmaker when he
was questioned following the detention of Sabbir by
the police and afterwards he was sentenced under
the ICT Act, 2006 by the Executive Magistrate.

On the basis of the information received from
the respondents through mobile phone conversations,
the 1local Correspondent prepared a report on the
incident and sent the same to the head office of
the ‘Daily Star’ in Dhaka on 19.09.2016 for
publication on the Daily Star. In the afternoon,
the head office of the Daily Star notified the
local correspondent that there appeared to be a
violation of law since a mobile court 1s not
empowered to impose penalty on a person under the
ICT Act, 2006 and further there was already a
general diary, there ought to have been an
investigation before producing the said schoolboy
before a mobile court. The said head office, upon
notifying the local correspondent as such;
instructed him to wverify further the information
contained in the earlier draft report prepared by
him. On the Dbasis of such instruction, the Local
Correspondent contacted the Executive Magistrate on
his mobile number at around 03.50 PM and inguired
further. The said Executive Magistrate said that
the schoolboy admitted sending thereating and
improper messages to the said lawmaker on the basis
of which the Executive Magistrate sentenced him to

suffer two years imprisonment under the ICT Act,
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2006. The local —correspondent further queried
whether the imprisonment for two years was harsh
since the imprisoned schoolboy appeared to Dbe
minor. The said Executive Magistrate said that he
was not an underaged person or child as he had
break of study and actually he was nineteen vyears
old. The local correspondent asked again under what
section of the ICT Act, 2006 the schoolboy was
sentenced; to which the Executive Magistrate again
said that he could not remember the exact section
of the ICT Act, 2006 at that moment and he could
not check the exact section then as he was in a
meeting. Immediately after, the local correspondent
contacted the said Officer-in-Charge of Sakhipur
police station again informing him of the apparent
breach of law and also asked him why the said
schoolboy was produced before the mobile court
prior to completion of the investigation on the
basis of the general diary to which the said
Officer-in-Charge replied that the Executive
Magistrate asked him to produce the boy before the
mobile court which he duly did. The local
correspondent contacted both the Executive
Magistrate and the Officer-in-Charge involved as
can be seen from the ‘Prepaid Usage Report for
1715815441’ (Annexure-1) and made 1inquiries while
preparing the report. However, the local
correspondent could not contact the schoolboy in

question as he was already put in prison.
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On the Dbasis of the information obtained from
both the Executive Magistrate and the Officer-in-
Charge involved, the report was finally prepared
which was published at the back page of the Daily
Star on 20.09.2016 with the heading “Boy jailed for
FB comment about MP”. A plain reading of the said
report will reveal that the 1local correspondent
cited remarks of both the said Officer-in-Charge
and the Executive Magistrate for the information
contained therein and did not include anything
which was not sourced. Further, since the Executive
Magistrate or the Officer-in-Charge failed to
mention the specific section of the ICT Act, 2006,
the local correspondent avoided making wup the
section on his own. These show the high
journalistic etigquette maintained by the ‘Daily
Star’ as well as the local <correspondent in
preparing and publishing the report. Further,
considering the facts that the local correspondent
made contacts on several occasions to ensure that
he obtained the correct information and also took
great care and showed commendable caution in
reporting the news. The local correspondent is an
award winning Jjournalist having received “Unicef
Award” in 2012 and “Best Correspondent of the Year”
award in 2014 from the Daily Star. The local
correspondent always endeavors to maintain the high
standard of the Jjournalistic ©practice for his

report and in reporting the news of the schoolboy
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being sentenced under the ICT Act, 2006, he showed
the same by contacting the said Executive
Magistrate and the Officer-in-Charge repeatedly in
order to verify the authenticity of the news. The
local correspondent went great length and gquoted
the sources of the said report published on
20.09.2016, hence, qguestioning the authenticity of
the said news is unfortunate. There was no ulterior
motive nor was there any intention to wvilify or
disparage any lawmaker or anyone else by publishing
the said report. The 1local correspondent duly
reported what he had found out from the very
primary sources. Moreover, on 18.09.2016 the daily
‘Prothom Alo’ published a report of two students
being detained by the police for threatening the
local MP on page 12. The daily Jugantor also
published a similar report on page 16 of its issue
dated 18.09.2016. Further, on 19.09.2016, the daily
Amader Shomoy reported that the said schoolboy
namely Sabbir Shikder was sentenced to suffer two
years imprisonment by the Executive Magistrate
Rafiqul islam under the ICT Act. Then on
20.09.2016, the Daily Ittefak also published a
report on page 13 about the imprisonment of the
schoolboy for two years under the ICT Act, 2006 by
the Executive Magistrate Rafiqul Islam for
threatening the local lawmaker of Sakhipur.
Moreover, the daily Manabjamin on page 11 of its

issue dated 20.09.2016 covered the same news of
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imprisonment of the said schoolboy for two years by
the Executive Magistrate Rafiqul 1Islam under the
ICT Act for threatening the local lawmaker. All the
news reports quoted above published in different
newspapers appear to have been written by their
very local respective Sakhipur correspondents where
the alleged detention by the police and sentencing
of the said schoolboy took place and almost all the
above reports cited that the schoolboy  was
sentenced under the ICT Act, 2006 for threatening
the local lawmaker and none of these report
mentioned the specific section of the said Act and
none of the above qguoted news reports mentioned
that the said schoolboy was sentenced for carrying
hemp. Therefore, the authenticity of the news
report published by the Daily Star on 20.09.2016
with the title “Boy jailed for FB comment about MP”
is further wvindicated by the contents contained in
the above quoted news reports published in
different national newspapers.

Heard Mr. Md. Khurshid Alam Khan, the learned
Advocate appearing to support the Suo-moto Rule,
Mr. ©Nurul Islam, the learned Advocate, appearing
for Respondent No.2, Mr. S.M. Rezaul Karim, the
learned Advocate appearing for Respondent No.l and
Mr. Tanjibul Alam, the learned Advocate appearing
for the 1local correspondent of ‘Daily Star’ of

Tangail.
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Mr. S.M. Rezaul Karim submits that in
conducting the Mobile Court the Respondent No.l did
not wviolate any law or Rules and he rightly
convicted Sabbir Shikder in accordance with law.
The Mobile Court did not convict Sabbir Shikder
under ICT Act rather he was convicted under Madok
Drobbay Niontron Ain,1990.

Mr. Nurul Islam appearing for respondent No.?2
submits that as per requisition of the Executive
Magistrate this respondent assigned SI Md. Delwar
Hossain and one constable to assist the Executive
Magistrate for conducting the Mobile Court and
other than that this respondent had no role in
conducting the mobile court in question. He did not
arrest convict Sabbir Pursuant to the G.D lodged
regarding giving threat to local Member of
Parliament. The news published in the ‘Daily Star’
was misleading and that was made and published with
an ulterior motive in order to defame the image of
the local Member of Parliament as well as the local
Administration. He further submits that the role of
the Daily Star is always suspicious and against the
present democratic Government.

Mr. Tanjibul Alam, the learned Advocate
however, in his submission reiterates the
statements made in the affidavit-in-compliance
filed by the local correspondent of the Daily State

of Tangail.
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We have also heard wvictim Sabbir Shikder and
before the court he made the following statement;
“YEIIR SY/5/058 R O 5 B WNE Y (A0 AN @FOR @
(RIS T | S A00E 909 931 feeot, qvem Fifedt @< ¢ s
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X 9 fEern w4 @ Wiy A Sy 5eR FR SR ©ww " e
S WA B SRR W @, Az e o e
SRR G, ed fereerTl T etEl [Fe™ ey ffreedt, e =iy Jfe
Qute! Sify o7 912 oReE a1, sfiteg lifge 2330 SiEeE 120! A
fctel @, Fczes Afe @ @i e R e Al e s
TR S (F g T F 2| 04 @, {2 A02F =16 StF A Few
Fre| AN X M AR #1F S GBI @Y (@S #Af707 e 2 e
TR OO e T I CIIRA qod Al «iw, ook ef e
(oIt TTRAICE a1 Saea WEF @ Ies oifi Freraife af) orem ©
M= I3 2T, @9, 8 @3 TN W | TS, 94,8 03 ot i forwdt) At
TNCE A N AR @A (@0 A | O (F @ SNCE 4@ Al
FAR| 28,99, 8 FNH IR AT |
wify @z s R A Fafz
qMiETced & ‘i i TS We’?
T IS «1EAl|
TAMAECST 28 ‘(OMITF @2 FAT! (&6 ey feaee & 2
Tess ‘(36 PR (Wi
We asked Mr. Md. Khurshid Alam Khan, to file
an affidavit regarding the above the statements
made by Sabbir Shikder before the court and in
compliance of this order father of Sabbir Shikder
filed an affidavit-of-compliance. 1In the said

affidavit-of-compliance it 1is also contended that
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according to academic transcript of the wvictim Md.
Sabbir Shikder alias Md. Sabbir Hossen the date of
birth is 11.07.2002 which also is evident from his
birth certificate issued 20.04.2011 and the
certificate of P.S.C and as such the victim Sabbir
Shikder is aged about 15 years and being a minor.

We have also perused the record of Mobile
Court Case No.245 of 2016. On perusal of the said
record we have found a written computer typed
complaint made by SI Delower Hossain before the
Executive Magistrate and also a computer typed
seizure 1list. These computer typed complaint and
seizure list create wvalid and reasonable doubt
about the veracity of the Mobile Court proceeding.
It surprised us how SI Md. Delower Hossain made a
computer typed complaint before the respondent no.l
on the sport while Mobile Court proceeding was
going on. It could not Dbe possible to carry a
computer in course of Mobile Court proceeding, and
in the seizure list the name of the seized item was
also typed by computer, and in the charge form two
names were mentioned as witnesses who were from
village-Nolua, not from the alleged place of
occurrence that is the area, Protima Bankin. Having
perused the records, 1t prima-facie creates doubt
in our mind that the record of the Mobile Court
Case No.245 of 2016 was after thought and created
one. Moreover, from the order sheet 1t also

transpires that after passing the order of
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conviction the Executive Magistrate directed to
send Sabbir Shikder to the Tangail Jjail with
conviction warrant. This fact also asserted by the
respondent no.l his affidavit 1in compliance. But
from Annexure-B series to the affidavit-of-
compliance filed by the respondent no.2 it 1is
evident that Sabbir was Dbrought to the police
station on 18.09.2016 at about 17.50 and on the
following day i.e. on 19.09.2016 he was taken to
Tangail Court. This document also raised question
whether after passing the order of conviction by
the Executive Magistrate allegedly in the evening
of 18.09.2016 was there any scope to send victim
Sabbir to the Police Station on 18.09.2016 Dby
night, if he was at all convicted by the Mobile
Court. Respondent No.l in his affidavit clearly
asserted that after convicting Sabbir he sent the
boy to jail with conviction warrant. From annexure
2 series, that is from the news published in
various national daily newspapers and the affidavit
of compliance filed the local correspondent of the
‘Daily Star’, Tangail it is evident that wvictim
Sabbir Shikder was picked up and arrested by the
police on 17.09.2016 that is prior to one day of
the order of conviction by the Mobile Court and on
18.09.2016 the said news was published in the
‘Daily Prothom Alo’, annexure-2 and the ‘Daily
Jugantor’, annexure-2(a). This two news prove that

victim Sabbir was apprehended by the police before



20

18.09.2016. The respondents did not make any
rejoinder or protest about the said news.

As per the statement of victim Sabbir he was
picked up by police on 16.09.2016 at night and from
annexure-2 serious it 1s evident that the local
correspondents of various newspapers mentioned that
Sabbir was arrested on 17.09.2016. Further, it also
appears from annexure-1, prepaid usage report for
171585441, to the affidavit of compliance filed by
the District Correspondent of the ‘Daily Star’ of
Tangail that before making the alleged report he on
several occasions had talked with the respondents
through his mobile. The mobile numbers of
respondent No.1l and 2 are 01712361686 and
01713373457 respectively.

It would be pertinent to note that neither
respondent No.l, nor respondent No.2 denied the
news reports published in a number of national
dailies those categorically mentioned that Sabbir
Sikder was a minor boy, he was arrested and
punished by a Mobile Court long after he was taken
into police custody. If it is presumed that the boy
suffer had been in police custody, then finding him
guilty on the charge of illegally carrying hemp
sounds improbable and not tenable.

In view of the above, we are convinced that
victim Sabbir Shikder was picked up by the police
from his house before 18.09.2016 and the victim

Sabbir Shikder was confined in the Police Station
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for two days illegally and alleged conviction was
passed when he was under the police custody and no
Mobile Court ©proceedings was conducted by the
respondent No.l as claimed by him.
The power, Jjurisdiction and procedure of the
Mobile Court have been laid down in sections 5, ©
and 7 of the Mobile Court Ain, 2009, which are
quoted below:
€ TR @ SRR el el e e (571 @ @I o
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On careful examination of the above provisions
of the Mobile Court Ain, 2009 it is crystal clear
that the Magistrate who 1s empowed for holding a
Mobile Court under the Mobile Court Ain, 2009 must
take cognizance of the alleged offence instantly at
the spot provided the same has been committed or
unfolded in his presence and the said Magistrate 1is
also empowed to convict the accused and award the
prescribed sentence to him 1if he pleads guilty.
Cognizance of the offence has to be taken by the
concerned Magistrate instantly on the spot and
lodgment of written complainant with the Magistrate
is not at all required. There is no scope to
convict a person under the Ain, 2009 who was
apprehended or arrested or detained by the police
prior to his trial that is before commencement of
Mobile Court proceeding. And if anyone is convicted
in the aforesaid manner, the whole proceeding of
the Mobile Court will be vitiated and the order of
conviction is illegal and without jurisdiction.

In the case of Foyez Ahmed Vs. State, reported
in 64 DLR, page-257 a Division Bench of the High

Court Division has observed that; . . . . . , the
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procedural due process was not complied with by the
Executive Magistrate causing grave prejudice to the
petitioner and rendering his conviction ‘non-est’
in the eye of the law.”

Both Mr. Nurul Islam and Mr. S.M. Rezaul Karim
have tried to convince us that the instant Rule is
not maintainable as the victim has the forum of
appeal to ventilate his grievances, if any. It is
now well settled that High Court Division has got
the jurisdiction to issue Suo-moto Rule in
exercising the power wunder Article 102 of the
constitution in appropriate case.

Moreover, rule 10 under Chapter XIA of Supreme
Court of Bangladesh (High Court Division) Rules,
1973 (as amended upto 2013) has empowered the High
Court Division to issue Rule Nisi treating any
report published in a newspaper or other media or a
letter signed by any person with his address and
sent to the Hon’ble Chief Justice or any other
Judge or the Court or Registrar as an application
within the meaning of article 102 of the
constitution, if it 1s satisfied that a public
wrong of grave nature has occurred or 1is occurring
or is going to occur.

Rule 10 under Chapter XIA of Supreme Court of
Bangladesh (High Court Division) Rules, 1973 (as

amended upto 2013) runs as follows:
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“Notice and Rule Nisi on letter, news
report etc.- (1) If a motion bench dealing
with writ matters, on going through a
letter, which 1s signed by any person
with this address and sent to the Chief
Justice or any other Judge or the Court
or Registrar or, any report published in
a newspaper or other media, 1s satisfied
that a public wrong of grave nature has
occurred or 1is occurring or 1is going to
occur, the Bench may treat such letter or
report as an application within the
meaning of article 102 of the
Constitution and may issue Rule Nisi upon
such persons(s) and/or public authority
and in such terms as the Bench considers
appropriate.

It 1is true that Mobile Court Ain, 2009
provides for appeal against the judgment and order
of conviction before the District Magistrate. But
if malafide is found on the face of the record in a
Mobile Court proceeding and the conviction is ‘no-
est’ in the eye of law, then this Court has every
jurisdiction to interfere with the matter excersing
power under Article 102 of the constitution. It is
by now well settled that malafide vitiates
everything. Thus, the submission advanced by the

learned Advocates for the respondent no.l and 2 as
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to the maintainability of the rule has no legs to
stand.

Having discussed and considered as above, we
are of the opinion that the respondent no.l
convicted Sabbir Shikder in not complying the
mandatory provision of Mobile Court Act, 2009 and
as such same is illegal and without Jjurisdiction
and liable to declared to have been passed without
lawful authority and is of no legal effect.
Respondent no.2 also illegally confined wvictim
Sabbir in Police Station after his apprehension,
prior to 18.09.2016.

Accordingly, the Suo-moto Rule is made
absolute.

The conviction and sentence dated 18.09.2016
passed against Sabbir Shikder by the respondent
no.l in Mobile Court Case No.245 of 2016 1is
declared to have Dbeen ©passed without lawful
authority and is of no legal effect. Sabbir Shikder
is discharged from the charge brought against him
and he be released from his bail bond.

We have already noticed that the documents
relating to the Mobile Court Case No.245 of 2016
prima facie appeared to be created one and after
thought. For taking further action on the matter it
will be fair and Jjust to make an inquiry in a

proper and legal way and it is also necessary to
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make inquiry 1in respect of allegations made by
victim Sabbir in his statement before this court.

In view of the above, we direct the Chief
Judicial Magistrate, Tangail to make an inqguiry
with regared to the judicial record of Mobile Court
Case No.245 of 2016 and the allegations made by the
Sabbir Shikder before this Court.

Accordingly, the Chief Judicial Magistrate,
Tangail is directed to hold an inquiry in the light
of the above observations and if, in the process of
inquiry any criminal offence is disclosed against
any person/persons, he 1is also directed to proceed
further in accordance with law.

For fair and impartial inquiry it 1is necessary
to withdraw respondent nos.l and 2 from Tangail
District and as such the 1. Secretary, Ministry of
Public Administration, Government of Bangladesh and
2. 1Inspector General of Police, Bangladesh, are
directed to withdraw 1) Executive Magistrate
Mohammad Rafiqul Islam, Upazila Nirbahi Officer of
Shakhipur, Tangail and 2) Mohammad Maksudul Alam,
Officer-in-Charge of Sakhipur Police Station,
Tangail from Sakhipur Police Station and they may
be posted in any other suitable place outside Dhaka
Division.

Office is directed to send the judicial record
of Mobile Court Case No.245 of 2016, attested

copies of the affidavit-of-compliances with the
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annexures of the respective parties to the Chief
Judicial Magistrate, Tangail.

Office 1is also directed to communicate a copy
of this Jjudgment and order to the 1. Secretary,
Ministry of Public Administration, Government of
Bangladesh and 2. Inspector General of Police,

Bangladesh for necessary compliance.

Ashish Ranjan Das, J:

I agree.

I.Sarwar/B.O



