Present:

Mr. Justice A.K.M. Asaduzzaman

Civil Revision No. 4701 of 2002

Sree Dinabandhu Deb
............... Petitioner.
-Versus-
Hari Mohan Kaibartta and others

............. Opposite parties.

Mr. A.B. Roy Chowdhury, Advocate

.......... For the petitioner.

None appears

..... For the opposite parties.

Heard and judgment on 03™ March, 2024,

A.K.M.Asaduzzaman.J.

This rule was issued calling upon the opposite parties to
show cause as to why the judgment and decree dated 22.03.2001
passed by the then Subordinate Judge, 1% Court, Habiganj in Title
Appeal No. 15 of 1995 affirming those dated 22.11.1994 passed
by the Assistant Judge, Lakhai, Habiganj in Title Suit No. 240 of

1984 dismissing the suit should not be set aside.



Petitioner as plaintiff filed the above suit for declaration of
title by way of adverse possession and by amendment further

prayed for a declaration that the deed dated 06.02.1979 is

antedated, null and void against the opposite parties.

Plaint case in short, inter alia, is that the suit land originally
belonged to Judhistir Kaibarta Das, Chandra Mohan Kaibarta Das
and Surendra Kaibarta Das, who were owning and possessing the
suit land by mourashi right. Accordingly their names were
recorded properly. Subsequently they declared to sale the suit
properties and decided to sale the property to the father of the
plaintiffs at a consideration of Tk. 225/-. Thereby the predecessors
of the defendants No.1-8 executed a sub-kabala deed on 08.11.54
and delivered possession to the father of the plaintiff. But the
predecessors of the defendant No.1-8 failed to perform a
registered deed. Subsequently Judhistir Kaibarta Das died leaving
his three sons who are defendants No. 1to 3, Chandra Mohan
Kaibarta also died leaving behind his only one son, who is
defendant No.4 and Surendra Kaibarta Das died leaving behind
his four sons who are the defendant Nos. 5-8. Subsequently

Monomohan Deb died leaving his only one son who is the



plaintiff of this suit. Thereafter the plaintiff was possessing the
suit land by cultivating various crops and rearing various fishes in
the remaining two plots.

Defendant Nos. 4, 9 and 10 contested the suit by filing
written statements denying the plaint case alleging, inter alia, that
admittedly Judhistir Kaibarta Das, Chandra Mohan Kaibarta Das
and Surendra Kaibarta Das were the original owner of the suit
properties in equal share. Subsequently, Chandra Mohan Kaibarta
Das became the owner of the suit properties along with other
properties by family arrangement while Chandra Mohan Kaibarta
Das had been owning and possessing the suit land he intend to
sale the property to defendants No. 9 and 10 at a consideration of
Tk.3,000/-. Accordingly the said Chandra Mohan Kaiborta sold
out the suit property to defendant No.9 and 10 and put into them
in possession and thus he became the owner of the suit property
and possessing the same. The plaintiff has no right title and
interest and possession over the suit properties. The father of the
plaintiff was never in possession and the predecessor of the
defendants No.l to 8 did not execute any kabala so the plaintiff

are not entitled to get any relief in this suit.



By the judgment and decree dated 22.11.1994, the Assistant

Judge dismissed the suit on contest.

Challenging the said judgment and decree, petitioner
preferred Title Appeal No. 50 of 1995 before the Court of District
Judge, Habiganj, which was heard on transfer by the then
Subordinate Judge, 1% Court, Habiganj, who by the impugned
judgment and decree dated 22.03.2001 dismissed the appeal and

affirmed the judgment of the trial court.

Challenging the said judgment and decree, plaintiff

petitioner obtained the instant rule.

Mr. A.B. Roy Chowdhury, the learned advocate appearing
for the petitioner drawing my attention to the plaint of this suit
together with the evidences adduced in this case and the judgment
passed by the court below submits that plaintiff prays for
declaration of title in the suit land by way of adverse possession
with the contention that his predecessor purchase the suit property
by way of unregistered sale deed dated 8.11.1954 and since then
they are in possession in the suit land and subsequently as and

when the defendants did not execute and register the sale deed,



they filed the suit for registration of the sale deed as well as for
title by way of adverse possession and in support of this
contention although the plaintiff has adduced a number of
witnesses including the attesting witness of the deed and the
witness in support of the possession but the trial court upon
disbelieving the witness of the deed i.e. P.W.2 most arbitrarily
dismissed the suit. On the other hand appellate court without at all
discussing the evidences in support of the possession adduced by
the plaintiffs, he disbelieved the plaintiff witnesses and dismissed
the appeal and affirmed the judgment of the trial court on
dismissing the suit arbitrarily. The impugned judgment is thus not

sustainable in law, which is liable to be set aside.

Although the notice of the rule was issued upon the

defendants but no one appear to oppose the rule.

Heard the learned advocate and perused the Lower Court

Record and the impugned judgment.

This is a suit for declaration of title by way of adverse
possession. Monmohan Deb, the father of the plaintiff purchased

the suit property at a consideration money of Tk.225/- from the



C.S. recorded tenant Judhistir Kaibarta Das, Chandra Mohan
Kaibarta Das and Surendra Kaibarta Das by way of a unregistered
sale deed dated 8.11.1955 and got possession in the suit property.
Subsequently the said owner failed to execute and register the sale
deed in favour of the plaintiff and thereafter died leaving behind
the present defendants as their successors. Who finally failed to
execute the sale deed in favour of the plaintiff, plaintiffs then filed
the suit for title by way of adverse possession. In the plaint,
plaintiff also stated that he is also possessed the suit land on ‘ka’
schedule, having a dwelling house as well as cultivating the rest
land. By amendment of the plaint on 8.12.1982 the plaintiff
further challenged the deed dated 06.02.1979, which was alleged
to be executed by defendant No.4 in favour of Milon Bala Pal and
Josna Khanom, who were added in the plaint as defendant No. 9-
10, saying that these documents were null and void and antedated

and not binding upon the plaintiffs.

Defendants claim that the document as been placed by the
plaintiff is a created documents and forged document. Defendant
No.4 became the owner and possessor of the suit property. He

transferred the same in favour of the Milon Bala Pal and Most.



Josna Khanom by way of registered sale deed dated 06.02.79 and

they are in possession in the suit property.

In the premises point to be considered in this case whether
the plaintiff got the title of the suit land by way of adverse
possession as well as through unregistered sale deed dated
8.11.1954 or not. This is not a simple suit for declaration of title,
this is a suit for title by way of adverse possession also where
determination of the possession of the suit land is a prime essence

of the suit.

In order to prove the plaintiffs case, plaintiff has also
adduced a number of witnesses including one Horendra Chandra
Deb (P.W.2), who is the witness of the deed in question, who
formally proved the deed, which was written in his presence and
he witness the deed by putting his signature thereon. In his

deposition he has said that:
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By this witness the plaintiff try to prove the execution of the
said unregistered sale deed in favour of the plaintiff by the
admitted owner Lalmohan, Rajmohan, Judhistir, Chandra Mohan
and Surendra. None of them have come forward to challenge the
execution of the said deed rather one Joti Mohan Das, the son of
Chandra Mohan Das deposing in court on behalf of the defendant
as D.W.1, who denied the execution of the said unregistered sale

deed dated 8.11.1954 by saying that:

"R B I S &N e W S{e [T oy =i
S RPN @ 8 WA AT TR 16 wooo/- B o=
e fazife) wify fRore u/y/as3R wiffitd wiRita a6 23
W97 wooo/- IR AN ST @R @l 8 MU AT A<
TN I T ¢ @z IR ik @ @R wified) @3
43g wified AN T/ 5/507 Fpe K@i = wie

MECIETIRETIEIN

He further stated that:
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He further said that:
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This Joti Mohan Das a man aged about only 30 years only,
when he was deposing in court on 16.07.1985 that means on the
date of execution of the impugned unregistered sale deed, in the
year 1954, he was not ever been born and accordingly had no
personal knowledge about the execution of that document.
Accordingly his testimony regarding the deed in question appears
to be not sound and not acceptable in law. Save and accept this
denial by an improper person there is nothing on record to deny
the execution of the impugned deed in favour of the plaintiff.

When by the attesting witness, plaintiff has successfully able to



10

prove the execution of the deed dated 8.11.54 and there is nothing
on record to prove that this document was in any way was forged
and concocted one, plaintiff is entitled to get a decree. Moreover

plaintiff filed the suit for title by way of adverse possession.
Regarding the possession plaintiff has adduced witnesses.

Plaintiff Dinbondhu Deb deposed in court as P.W.1, who
also asserted the fact narrated in the plaint and said that after the
execution of the said unregistered sale deed, his father Monmohan

Das and thereafter he is now possessing the suit land.

P.W.2 Horendra Chandra Deb, who is the witness of the

deed also asserted the possession of the plaintiff by saying that:

"R FRE Y AR POl AT \F e SN e
FACS G ORI~ TSI NIl Bf TCARCTA (AT (=0
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He further asserted in his deposition that:
" TR BN 5 € Yo T AMIE F4Fe WeE FfRice @M 71"

P.W.3 Girish Chandra Das, stated in his deposition that:
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He further asserted that:
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P.W.4 Nondolal Das stated in his deposition that:

"ifer N At A e 1"
He further stated that:
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By these witnesses plaintiff also try to establish the fact that
after purchase the suit land by Monmohan, father of the plaintiff,
suit property is all along is possessed by the plaintiffs and his
predecessor. On the contrary Joti Mohan Das, son of Chandra
Mohan Das a man of 30 years, who deposed on behalf of the
defendant has asserted that he transferred the suit property to
defendant Nos. 9-10 by way of registered sale deed dated 6.2.79

and claimed that:
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He further said that:
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Although in his deposition he tried to say that he being the
successor of the C.S. recorded tenant being owned the share of his
father and transferred the suit land in favour of the defendant Nos.
9-10 by way of registered sale deed dated 6.2.79 and he handed
over the possession to them after the said sale deed but before that

who possessed the suit land is not there in that on his deposition.
D.W.2 Shuklal Das stated in his deposition that:

"I BfN IO S (RN @ WA S WL |
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Makhon Lal Pal deposed in court as D.W.3 stated in his

deposition that:
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These are the witnesses adduced by the parties regarding

the possession.

Upon perusal of the witnesses adduced as stated above it
appears that the plaintiff witness in a voice has asserted that the
plaintiff is in possession in the suit land since from their purchase
by way of an unregistered sale deed in the year 1954. Although
the sale deed, which has been executed and registered by
defendant No.4 in favour of the defendant Nos. 9 and 10 i.e. dated
06.02.79 has been challenged by way of amendment of the plaint
as null and void and not acted upon. In the said deed it was alleged
to be transfer by the defendant No.4, son of Chandra Mohan, who
claimed to have inherited the suit property from one of the C.S.
recorded tenant, who obtained the same on an amicable settlement
amongst the co-sharer but this contentions were not been proved
by adducing any evidence. Accordingly story of acquiring the

property by the defendant No.4 remains unproved. Moreover
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when his predecessor is found to be executed a unregistered sale
deed along with other C.S. recorded tenant in favour of the
plaintiff predecessor Monmohan Deb, as such defendant No.4
acquires nothing in the suit property on which he got any saleable
interest to sell the property to any person. Accordingly the deed
dated 6.2.79 is a mere paper transaction and did not confirm any
title in favour of the defendant Nos. 9 to 10. The court below
concurrently failed to consider all these aspect of the case and

dismissed the suit most arbitrarily.

Regard being had to the above law, fact and circumstances
of the case, I am constrained to hold the view that both the court
below concurrently erred in law in dismissing the suit without

applying the judicial mind.

I thus find merit in this rule.

In the result, the rule is made absolute and the impugned
judgment and decree passed by the court below is hereby set aside

and the suit 1s decreed.

Send down the L.C.R along with the judgment to the courts

below at once.



