Present:

Mr. Justice A.K.M. Asaduzzaman

Civil Revision No. 3608 of 2002

Md. Abdul Mannan being dead his legal
heirs 1(a) Md. Mehedi Hassan Tornedo

and others
............ Petitioners.
-Versus-

Md. Abdul Hossain being dead his legal
heirs 1(a) Md. Afzal and others

.......... Opposite parties.
Mr. Md. Ishaque Miah, Advocate
......... For the petitioners.
Mr. Md. Abdullah Al Mamun, Advocate
......... For the Opposite parties

Heard and judgment on 2™ July, 2024,

A.K.M.Asaduzzaman.J.

This rule was issued calling upon the opposite parties to
show cause as to why the judgment and decree dated 29.04.2002
passed by the Additional District Judge, 2™ Court, Pabna in Other

Class Appeal No. 10 of 2000 reversing those dated 30.01.2000



passed by the then Subordinate Judge, 1% Court, Pabna in Other
Class Suit No. 23 of 1990 dismissing the suit should not be set

aside.

Opposite party as plaintiff filed Other Class Suit No. 23 of
1990 before the Court of the then Subordinate Judge, 1% Court,
Pabna for declaration of title and further declaration that khatian
No. 49 in place of khatian No.45 has wrongly been written in the

deed dated 26.04.69 and 19.10.73.

Plaint case in short, inter alia, is that the schedule land was
in ownership and possession of Mukta Sundari. Mukta Sundari
used to possess the suit land through borgader since before C.S.
operation. At the time of D.S. operation, the name of the landlord
Mukta Sundary and Meher Biswas was recorded. After D.S.
operation Mukta Sundari rejected old Borgader and gave Borga to
the person selected by her. While Mukta Sundari, was in
possession of the suit property, died leaving only daughter Ful
Kumari, her son Proboth Chandra Adhikari. While they were in
ownership and possession of the suit property, sold the schedule
property to the plaintiff by two deeds dated 26.04.69 and

19.10.73. But on the last S.A. operation the suit land was wrongly



recorded in the name of Rojibullah, the predecessor of the
defendant Nos. 1-12 and .35 decimals of land was recorded in the
name of Hari Dasi, predecessor of the defendant No.13 and the
remaining land was recorded in the name of Zilla Parishad and
this wrong record did not affect the title of the plaintiff and his
predecessor Tarani Charan, who was not aware about the S.A.
record. The deed writer due to mistake wrote khatian No.49 in
place of khatian No.45 in the said two deeds dated 26.04.069 and
19.10.73. To settle this wrong recording of the khatian No, there
was a salish with the Chairman of Hemaitpur Union Parishad and
two Senior Advocates of the Pabna Bar and other local elites but
nothing was settled and the defendant Nos. 1-13 denied the title of

the plaintiff. Hence he filed this suit for declaration of title.

Petitioner as defendant Nos. 1-12 contested the suit by
filing written statement denying the plaint case alleging, inter alia,
that the suit land as described in schedule ‘ka’ within Pabna P.S.
Mouja Rajapur, D.S. khatian No.35, former plot No. 209
measuring .94 decimals of land was belonged to permanent tenant
Meher Ali Biswas under Mukta Shundari. While Meher Ali

Biswas in ownership and possession of the suit property, .69



decimals of the land was acquired by Zilla Parishad to extend the
Pabna Road and the remaining land of the said plot was under
ownership and possession of Rajibulla Biswas (@ Raton Biswas,
predecessor of defendant No. 1-12. It was recorded in his name in
S.A. recorded plot No.111, changing former plot No. 209
measuring .91 decimals of land in place of .94 decimals of land
and 61 decimals of land in the name of defendant No.15 and 30
decimals of land of the predecessor of defendant Nos. 1-12 and
wrongly recorded in the name, Tarini Charan, the defendant
No.13. Whereupon he raised objection, which was accepted and
the defendant No. 13 accepted the title of Rajibullah and his name
was finally recorded in S.A. record. Then Rajibullah Biswas died
leaving behind the defendant Nos. 1-2 opposite parties and their
names were recorded in R.S. record. There was no salish over the
suit property as alleged by the plaintiff. The suit is false and is

liable to be dismissed with cost.

The learned Subordinate Judge, Pabna dismissed the suit on

contest vide judgment and decree dated 30.01.2000.

Challenging the said judgment and decree, plaintiff

preferred Other Class Appeal No. 10 of 2000 before the Court of



District Judge, Pabna, which was heard on transfer by the
Additional District Judge, 2™ Court, Pabna, who by the impugned
judgment and decree dated 29.04.2002 allowed the appeal and

after reversing the judgment of the trial court decreed the suit.

Challenging the said judgment and decree, defendant

petitioner obtained the instant rule.

Mr. Md. Ishaque Miah, the learned advocate appearing for
the petitioner drawing my attention to the judgment of the trial
court submits that Subordinate Judge after proper assessment of
the evidence on record correctly found that plaintiffs did neither
have any title nor possession over the suit land as well as found
that the suit is barred by limitation and as such dismissed the suit
correctly but the appellate court without reversing the said finding
of the trial court most illegally allowed the appeal. The impugned
judgment is thus not sustainable in law, which is liable to be set

aside.

Mr. Md. Abdullah Al Mamun, the learned advocate
appearing for the opposite party, on the other hand drawing my

attention to the deposition of Tarani Charan Chewbe, who was



deposing in court as P.W.1 submits that he being the legal owner
by way of purchasing the suit property from his aunty Mukta
Sundari, sold the said property in favour of the plaintiffs and
handed over the possession to him and thereby plaintiff has
successfully able to prove his title and possession over the suit
land. Moreover both the courts below when concurrently found
that defendant totally failed to prove his title over the suit land and
possession thereon, in that view of the matter the appellate court
has rightly and correctly decreed the suit in favour of the plaintift.
The impugned judgment since thus contains no illegality and the

rule contains no merits, it may be discharged.

Heard the learned advocate and perused the lower courts

record and the impugned judgment.

This 1s a suit for declaration of title as well as further
declaration that the registered sale deed dated 26.04.69 and
19.10.73 in favour of the plaintiff by the Tarani Charan Chewbe
contains a wrong khatian number of 49 in place of khatian No. 45.
According to the plaintiffs, admittedly the suit property was
belonged to C.S. recorded tenant Mukta Sundari. At the time of

D.S. operation Mukta Sundari was shown as land lord wherein



one Meher Ali Biswas was recorded as his borgader thereon
(Ext.4). Mukta Sundari died leaving behind daughter Fulkumari
and son Proboth Chandra Adhikari, who sold the same to Tarani
Charan Chewbe, from whom plaintiff purchased the suit land by 2
sale deeds dated 26.04.69 and 19.10.73. But S.A khatian has
wrongly been recorded in the name of the Rojibullah, the
predecessor of the defendant Nos. 1-12 and one Hari Dasi, the
predecessor of the defendant No.13 and remaining land was
recorded in the name of Zilla Parishad. Since the said 2 deeds
contains wrong khatian No0.49 in place of khatian No. 45 due to
the mistakes of the deed writer, the instant suit was instituted.
Defendants contention is that Meher Ali Biswas was a tenant
under C.S. land lord Mukta Sundari and thereafter he acquired
title over the suit land and subsequently S.A. khatian and R.S.
khatian were prepared correctly into the name of Rajibullah
Biswas (@ Raton Biswas, predecessor of the defendant No. 1-12.
The plaintiff deeds are forged deeds and suit is false, which is

liable to be dismissed.

In view of the above respective cases of both the parties, it

1s the main question to be decided in the suit is that whether the



defendant acquired any title in the suit property and that whether
the recording of the S.A. and R.S. khatian were correct or not.
Plaintiffs claim the title over the suit land as being purchaser from
one Tarini Charan Chowbe, who purchased the suit property from
his aunty Mukta Sundari, who is the C.S. recorded owner of the
property. The said deeds dated 26.04.69 and 19.10.73 were
exhibited in court as Ext. 1 and 2 and been proved through the
executant of the said deeds Tarani Charan Chewbe, who is
deposing in court as P.W.1, who is a man of more than 80 years of
age. Who has categorically proved the said deed in court and
proved that he has purchased the suit property and subsequently
transferred the same by the said sale deeds in favour of the
plaintiff and handed over the possession to the plaintiff. While
deposing in court P.W.1 Tarini Charan Chewbe also stated that
Meher Ali Biswas was a borgader under his aunty Mukta Sundari
along with the other borgaders, who paid borga crops to Mukta
Sundari and thereafter to the Tarini Charan as a borgader. D.S.
khatian No.30 (Ext.4) was produced in court. Upon perusal of the
said D.S. khatian court below concurrently found that name of

Mukta Sundari was appeared in the said khatian as the owner of



the suit property, under whom Meher Ali Biswas was shown as

his borgader.

Upon perusal of this D.S. khatian (Ext.4) the court below

concurrently held that:

"aiferpe 8,97 Afex owed-8 8 TotEe STl
230 2 YAME O gNife & @, T af Yo
TN TG WA fom @9 awEE S e WA
MR e @R T A9 Jo A7 S ek
AL FAR AGFEA G2 Fo1 IR 8 8,971, dfeq=
TE 05 VR 58 *OF TR W@ FOd N
00.05,953% Ot SIS 53 (BIC '@ *FINBA (HICH
o0 2ores iR "

But the trial court although found the above observation but
subsequently came to an erroneous observation that the plaintiff
did not acquire any title from Tarini Charan in the suit property.
But it is surprising to notice that when Tarini Charan (P.W.1) by
himself admits before the court that he being the rightful owner
and possessor of the suit property has transferred the same in

favour of the plaintiff by way of the said two sale deeds thereby
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plaintiffs title over the suit property has rightly been assessed by
the appellate court in favour of the plaintiffs. On the other hand
regarding the claim of the defendants, although trial court

dismissed the suit but held that:

"o 8,99, wemr feRiTd gfme Rerdfet =
e SRA GTA SRR I@ gwAe @
RS TG TR 8 MRS forew widt F@| f5g T
=d we e arfe Foee wwde 3 afs Ty
(TN @F T 48 SRS AT A T FA TN
T (e WE (e TR oRMA 8UF Sffe
R AL ORI I Flover 1 (I 7 i

SWIECS SoI# e Fig )"

These findings although not been challenged by the
defendant in any appeal and the appellate court while deciding the

appeal has come to a finding that:

"o e iy SImiEced O fraited SeTwfece
I A I T WA IR | = G A
WA @ TE WIS [@AWT =NbaE I Bl
I BE 7, IR GIRA el [RIeoTa W 2300 Fhie
TR @ T G WA IR GToRRE [ 7w
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TS IR WD [TAtm e Fif wice
@ TF AEs [RAMPTs @9 79 T2 N Praie agw
FE O ofe AW T gfoers =7|"

In that view of the matter when plaintiff title is being found
by the court below as been proved through P.W.1 Tarani Charan
as well as plaintiffs possession also been affirmed by all the P.Ws
including that Tarini Charan P.W.1 and the defendant claim has
not been proved by any means as concurrently been affirmed by
the court below, the appellate court being the last court of fact has
rightly decreed the suit in favour of the plaintiff. Since the
impugned judgment contains no misreading or non-reading of the

evidences. I find no merits in the rule.

In the result, the Rule is discharged and the judgment and

decree passed by the appellate court is hereby affirmed.

The order of stay granted earlier is hereby recalled and

vacated.

Send down the Lower Court Records and communicate the

judgment at once.



