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Supremacy of the Constitution:

Supremacy of the Constitution means that its mandates shall prevail under all
circumstances. As it is the source of legitimacy of all actions, legislative, executive or
judicial, no action shall be valid unless it is in conformity with the Constitution both in
letter and spirit. If any action is actually inconsistent with the provisions of the
Constitution, such action shall be void and can not under any circumstances be ratified
by passing a declaratory law in Parliament. If a law is unconstitutional, it may be re-
enacted removing the inconsistency with the Constitution or re-enacted after
amendment of the Constitution. However, supremacy of the Constitution is a basic
feature of the Constitution and as such even by an amendment of the Constitution, an
action in derogation of the supremacy of the Constitution can not be declared to have
been validly taken. Such an amendment is beyond the constituent power of Parliament
and must be discarded as a fraud on the Constitution. ... (Para-19)

Essence of the rule of law:

What emerges from the above discussion is that no one is above law and everybody is
subject to law. This is the essence of the rule of law in a constitutional dispensation like
ours. In this respect, we are reminded of an oft-quoted legal dictum— ‘Be you ever so
high, the law is above you’. ... (Para-31)

Article 46 of the Constitution:

There can not be any blanket indemnity of the persons accused of perpetration of
crimes on the victims in their custody in view of the clear and unequivocal language of
Article 46. Precisely speaking, indemnity can be given to the persons concerned for the
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maintenance or restoration of order in any area meaning thereby in any specific area in
Bangladesh as provided by Article 46 of the Constitution. In fact, there is no scope for
wholesale indemnity of the members of the joint forces for the maintenance or
restoration of order throughout the length and breadth of the country in terms of
Article 46 of the Constitution. On this count, the impugned Act No. 1 of 2003 can not be
upheld. ... (Para-35)

The law-enforcing agencies can not take the law into their own hands:

Any sort of deliberate torture on the victims in the custody of the joint forces or law-
enforcing agencies is ex-facie illegal, unconstitutional and condemnable. In that event,
they have the right to seek the protection of the law in any independent and impartial
Court or Tribunal, as the case may be. Custodial death is the worst form of violation of
human rights. Even a hard-core criminal has the right to be tried in the competent
Court of law for his alleged perpetration of crimes. He can not be physically annihilated
or killed by the members of the joint forces for his alleged crimes. The law-enforcing
agencies or the joint forces can not take the law into their own hands. ... (Para-36)

tkib Atiikie cjujts? BCe, 2003 (2009 R S =2 ®1ZF)

Section 3(ka):

It transpires that under Section 3(ka) of the impugned Act No. 1 of 2003, all the orders
made by the Government from 16% October, 2002 to otf January, 2003; all acts and
orders done or given by the joint forces within such period and all arrests, detentions,
searches, seizures and interrogations and all other such acts done by the joint forces
during that period have been given an absolute and unqualified indemnity; but this type
of indemnity to any person or force or personnel is totally unknown and foreign to the
notion of the rule of law which is a basic feature of our Constitution and fundamental to
the governance of Bangladesh. As such, Section 3(ka) of the impugned Act No. 1 of 2003
is repugnant to and inconsistent with the Constitution. . ... (Para-42)

@2 AT WAIE WA, 2000 (009 A 3 T HZA)

Section 3(ka):

Section 3(kha) of the impugned Act No. 1 of 2003 imposes an absolute prohibition on the
citizens of the country to seek any legal redress, whether civil or criminal, in any Court
against any member of the joint forces involved in any kind of operation during the
aforesaid period purporting to violate their legal and constitutional rights. Such an
absolute prohibition is inconceivable, unjustifiable and barbaric and is destructive of
the constitutional scheme of the rule of law and the fundamental right “to protection of
law’ as guaranteed by the Constitution. ... (Para-45)

Constitution of the People’s Republic of Bangladesh:

Article 102:

Compensation:

In a writ proceeding under Article 102 of the Constitution of the People’s Republic of
Bangladesh, adequate compensation can be awarded to the victims of human rights
violations in the custody of the law-enforcing agencies/joint forces or to the
dependants/family members of the deceased in case of custodial deaths by the High
Court Division. The quantum of compensation to be assessed and awarded to the
victims or to the dependants/family members of the deceased, as the case may be, will
vary from case to case depending upon their facts and circumstances. On this issue, no
hard and fast rule can be laid down. ... (Para-72)
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The affected persons/victims of brutalities or torture or the dependants/family members
of the deceased in case of custodial deaths during the ‘Operation Clean Heart’ will be at
liberty to file cases against the perpetrators of the crimes, that is to say, the concerned
members of the joint forces/law-enforcing agencies both under civil and criminal laws of
the land for justice. They may also invoke the writ jurisdiction of the High Court
Division under Article 102 of the Constitution for compensation, if they are so advised,
in addition to the reliefs sought for under prevalent civil as well as criminal laws of
Bangladesh. ... (Para-75)

Constitution of the People’s Republic of Bangladesh:

Article 31 and 32:

TR © @R 0 4 AT W TR @, @ @F I G, T8, ™R, TN A 7Ffew
SR SR G SR 1R NI TS g3 SZAGAR IR S 2red A sfioszw
AtdLilz Hhw BCejekiut htata Hje 6Lje hthUi N§e L1; kiCta = FrRite @i ifieas @, Tidme!, g,
TN 8 e N T JOAR FHIRF W2, 2000 TR TIHRA 0 G O GF TS AR TeafFe
abj Apij”’ptfZz It was born dead and had no legal existence Abjv HC BCetV F&ieC (Rm thBCet
aiC Cgjl Sij2 2=2=fem @At weit fomt wize f&orea ... (Para-103)

Judgment
MOYEENUL ISLAM CHOWDHURY, J:

1. On an application under Article 102 of the Constitution of the People’s Republic of
Bangladesh filed by the petitioner, a Rule Nisi was issued calling upon the respondents to
show cause as to why the impugned @2 SfeT@ WRYfE 3T, 009 (09 T > TR WAZA)
(Annexure-‘A’ to the Writ Petition) should not be declared to be repugnant to and
inconsistent with the Constitution and why a direction should not be issued upon the
respondents to create a fund of Tk. 100 (one hundred) crore and to keep the same earmarked
for payment of compensation to the victims of illegal and unlawful actions taken during the
period indemnified by the impugned Act and/or such other or further order or orders passed
as to this Court may seem fit and proper.

2. The case of the petitioner, as set out in the Writ Petition, in short, is as follows:

The petitioner is an Advocate of the Supreme Court of Bangladesh. Over the years, he has
tried his best to uphold the supremacy of the Constitution and the fundamental rights of the
citizens of the country. Anyway, (¥ sfewi wigfes wegionm, 000 Was promulgated on 9™
January, 2003 providing for the indemnity of all disciplined forces and Government officials
for the detention, arrest, search, interrogation and such other actions taken against the citizens
between 16™ October, 2002 and 9™ January, 2003 pursuant to the order dated 16™ October,
2002 and other subsequent orders of the Government. Thereafter fk:b Atikie cjujtS? BCe, 2003
(009 TR > =R W) (hereinafter referred to as the Act No. 1 of 2003) was enacted by the
House of the Nation and was published in Bangladesh Gazette, Extra-ordinary on 24"
February, 2003 to provide for the indemnity of the members of all disciplined forces and
public functionaries to that effect. Section 3(kha) of the Act No. 1 of 2003 purports to
stipulate that no legal proceeding shall lie in any Court due to any harm to one’s life, liberty
or property or any mental or physical damage stemming therefrom if such inLury was caused
by the actions taken by the disciplined forces pursuant to the order dated 16" October, 2002
and other subsequent orders made by the Government. Section 3(kha) further purports to



7 SCOB [2016] HCD  Z. 1. Khan Panna Vs Bangladesh & ors (Moyeenul Islam Chowdhury, J) 10

stipulate that any proceeding initiated in any Court relating to the actions taken pursuant to
the above-mentioned orders within the said period of time and any decision rendered by such
Court shall be considered void, ineffective and abated. However, on the plea of maintenance
of the law and order situation of the country, curbing terrorism and recovering illegal arms
from miscreants etc., the Government issued an order on 16™ October, 2002 to the disciplined
forces to conduct drives under the name and style ‘Operation Clean Heart’ all over the
country as and when required and accordingly they conducted drives till 9" January, 2003.
During the drives of the joint forces during the period under reference, there were rampant
allegations of violations of human rights and unlawful acts. Horrendous crimes such as
harassment of people, illegal arrests, trespass, illegal seizure of property, torture, mutilation
and killing of a considerable number of people in custody were committed. During that
period, there were reports appearing almost every day in the national daily newspapers and
electronic media about the widespread human rights violations and heinous crimes committed
by the joint forces. The Daily Prothom Alo, the Daily Star and other daily newspapers carried
the reports of the victimization of the people and the brutalities perpetrated upon them and
custodial deaths. As per those paper-clippings, during 85(eighty-five) days of the drives
conducted by the joint forces, at least 43(forty-three) people were killed in their custody. The
losses suffered by the victims of the so-called ‘Operation Clean Heart’ could be redressed
both under civil and criminal jurisdictions of the Courts of law. In cases of known, admitted
and recognized failures of the State, funds were set apart and a Special Commission or Body
or Authority was constituted to disburse funds as compensation among the victims of
wrongful and unjustified State actions in various jurisdictions. Against this backdrop, the
victims of torture and in case of custodial deaths, the dependants/family members of the
deceased are entitled to be compensated under Article 102 of the Constitution of the People’s
Republic of Bangladesh. As the Act No. 1 of 2003 runs counter to the concept of the rule of
law and the fundamental rights of the people as guaranteed by Part 111 of the Constitution, the
same is liable to be struck down as being ultra vires the Constitution.

3. The respondent no. 2 has contested the Rule by filing an Affidavit-in-Opposition. His
case, as set out in the Affidavit-in-Opposition, in short, runs as under:

During the period of the ‘Operation Clean Heart’, nobody did lodge or file any
specific case against any personnel of the joint forces, nor did anybody claim any
compensation from the Government on account of their unlawful actions. So the Government
is not bound to pay or provide compensation to the victims of brutalities or to the dependants
of the deceased in case of custodial deaths. Criminal liability is a personal liability and in this
perspective, it can not be imposed upon the Government. As such, the Rule is liable to be
discharged.

4. At the outset, Dr. Shahdeen Malik, learned Advocate appearing on behalf of the
petitioner, submits that Article 46 of the Constitution can not be invoked in support of the Act
No. 1 of 2003 in that there is no scope for providing any blanket indemnity to the perpetrators
of crimes and that is why, the Act No. 1 of 2003 can not stand the test of constitutionality.

5. Dr. Shahdeen Malik further submits that the Bangladesh National Liberation Struggle
(Indemnity) Order, 1973 (P. O. No. 16 of 1973) was promulgated in order to give indemnity
to the persons in the service of the Republic and to other persons for or on account of or in
respect of any acts done by them during the period from 1% day of March, 1971 to 16" day of
December, 1971 in connection with the struggle for national liberation or for maintenance or
restoration of order up to 28" day of February, 1972 and the Act No. 1 of 2003 inherently and
conceptually does not stand comparison with the P. O. No. 16 of 1973 by any yardstick and



7 SCOB [2016] HCD  Z. 1. Khan Panna Vs Bangladesh & ors (Moyeenul Islam Chowdhury, J) 11

by that reason, the Act No. 1 of 2003 is repugnant to the rule of law which is one of the basic
structures of the Constitution.

6. Dr. Shahdeen Malik also submits that as per Article 65 of the Constitution, there shall
be a Parliament for Bangladesh (to be known as the House of the Nation) in which, subject to
the provisions of this Constitution, shall be vested the legislative powers of the Republic and
the power of the Parliament to enact laws has been circumscribed by the provisions of this
Constitution and this being the position, the Parliament can not enact any law in derogation of
the fundamental rights as enshrined in Part I11 of the Constitution and since the Act No. 1 of
2003 is repugnant to and inconsistent with the rule of law and the fundamental rights of the
citizenry, the same is not a valid piece of legislation.

7. Dr. Shahdeen Malik further submits that as per Article 3 of the United Nations
Universal Declaration of Human Rights, 1948, everyone has the right to life, liberty and
security of person and Article 5 thereof contemplates that no one shall be subjected to torture
or to cruel, inhuman or degrading treatment or punishment and Article 9 provides that no one
shall be subjected to arbitrary arrest, detention or exile and Article 10 envisages that everyone
is entitled in full equality to a fair and public hearing by an independent and impartial
tribunal, in the determination of his rights and obligations and of any criminal charge against
him and these Articles of the United Nations Universal Declaration of Human Rights as
adopted by the General Assembly of the United Nations have been enshrined in Part Il of
our Constitution and as Bangladesh is a signatory to the United Nations Universal
Declaration of Human Rights and as Bangladesh is one of the members of the United
Nations, Bangladesh is in duty bound to abide by the various provisions of the United
Nations Universal Declaration of Human Rights and what is of paramount importance is that
in enacting the Act No. 1 of 2003, the House of the Nation can not by-pass or circumvent the
fundamental rights of the people and as the Act No. 1 of 2003 runs counter to the
fundamental rights of the people and the rule of law, the same should be declared ultra vires
the Constitution.

8. Dr. Shahdeen Malik next refers to Articles 6 and 7 of the International Covenant on
Civil and Political Rights, 1976 and submits that as per Article 6(1), every human being has
the inherent right to life and this right shall be protected by law and no one shall be arbitrarily
deprived of his life and Article 7 provides that no one shall be subjected to torture or to cruel,
inhuman or degrading treatment or punishment and as every human being has the inherent
right to life, he can not be deprived of his life save in accordance with law and since custodial
brutalities and deaths have no sanction of the Constitution, those have fallen foul of the same.

9. Dr. Shahdeen Malik also adverts to the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, 1987 to which Bangladesh is a signatory
and submits that according to Article 2(1), each State Party shall take effective legislative,
administrative, judicial or other measures to prevent acts of torture in any territory under its
jurisdiction and Article 2(3) postulates that an order from a superior officer or a public
authority may not be invoked as a justification of torture.

10. Dr. Shahdeen Malik further refers to Articles 13 and 14 of the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 1987 and submits
that each State Party shall ensure that any individual who alleges that he has been subjected
to torture in any territory under its jurisdiction has the right to complain to, and to have his
case promptly and impartially examined by, its competent authorities and steps shall be taken
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to ensure that the complainant and witnesses are protected against all ill-treatment or
intimidation as a consequence of his complaint or any evidence given (Article 13) and that
each State party shall ensure in its legal system that the victim of an act of torture obtains
redress and has an enforceable right to fair and adequate compensation and in the event of the
death of the victim as a result of an act of torture, his dependants shall be entitled to
compensation (Article 14).

11. Dr. Shahdeen Malik also submits that Article 31 of our Constitution mandates that to
enjoy the protection of the law, and to be treated in accordance with law, and only in
accordance with law, is the inalienable right of every citizen, wherever he may be, and of
every other person for the time being within Bangladesh, and in particular no action
detrimental to the life, liberty, body, reputation or property of any person shall be taken
except in accordance with law and that Article 32 of the Constitution provides that no person
shall be deprived of life or personal liberty save in accordance with law and as the victims of
the “‘Operation Clean Heart’ were meted out brutalities and torture in the custody of the joint
forces and as there were deaths in their custody too as evidenced by Annexure-‘B’ series to
the Writ Petition, it leaves no room for doubt that those persons were subjected to violations
of human rights by means of torture, intimidation, coercion and so on and so forth and also
by means of custodial deaths and this being the panorama, the impugned Act No. 1 of 2003
can not be intra vires the Constitution.

12. Dr. Shahdeen Malik further submits that in our jurisdiction, no Compensation
Jurisprudence has yet been developed; but in the Indian jurisdiction, victims of human rights
violations were awarded proper compensation by the various High Courts and the Supreme
Court of India in appropriate cases and the reparations given to the victims by way of
monetary compensation would be in addition to the reliefs sought for under the civil and
criminal laws of the land and the instant Writ Petition may be instrumental in evolving the
Compensation Jurisprudence in Bangladesh as in India. In support of this submission, Dr.
Shahdeen Malik has adverted to a catena of decisions of the Indian jurisdiction, namely,
Radhakanta Majhi...Vs...State of Orissa, AIR 2014 Ori 206; Puspa Reang...Vs...The State
of Tripura, AIR 2014 Tripura 49; R. Gandhi and others...Vs... Union of India (UOI) and
another, AIR 1989 Mad 205; Vipin P. V...Vs...State of Kerala and others, AIR 2013 Ker 67
and Jaywant P. Sankpal...Vs...Suman Gholap and others, (2010) 11 SCC 208.

13. Per contra, Mr. Md. Motaher Hossain (Sazu), learned Deputy Attorney-General
appearing on behalf of the respondent no. 2, submits that no case was ever lodged or filed by
the victims or their family members against any personnel of the joint forces for perpetration
of brutalities upon the victims and as such the Government is not bound to provide
compensation to the victims or their family members, as the case may be.

14. Mr. Md. Motaher Hossain (Sazu) further submits that criminal liability is a personal
liability and if any member of the joint forces committed any crime during the ‘Operation
Clean Heart’, in that event, the Government can not be saddled with the personal liability of
that member of the joint forces.

15. Mr. Md. Motaher Hossain (Sazu) also submits that the Writ Petition has been filed as
a Public Interest Litigation and the submissions of Dr. Shahdeen Malik are virtually
predicated upon the various decisions of several Indian High Courts and the Supreme Court
of India with regard to payment of compensation to the victims in specific cases and as no
specific case has been brought before this Court for awarding compensation under Article
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102 of the Constitution, the Government is not legally bound to compensate the victims or
their family members, as the case may be.

16. We have heard the submissions of the learned Advocate Dr. Shahdeen Malik and the
counter-submissions of the learned Deputy Attorney-General Mr. Md. Motaher Hossain
(Sazu) and perused the Writ Petition, Affidavit-in-Opposition and relevant Annexures
annexed thereto.

17. It is a settled proposition of law that there is a presumption of constitutionality in
favour of the impugned Act No. 1 of 2003. In that view of the matter, the onus is upon the
petitioner to show that the Act No. 1 of 2003 is void and ultra vires the Constitution. We will
see presently how far Dr. Shahdeen Malik has succeeded in discharging this onus to our
satisfaction.

18. It is a truism that the Constitution is the “suprema lex” of the country. In other words,
the Constitution is the supreme law of the land. In this connection, Article 7(2) of the
Constitution may be mentioned. Article 7(2) mandates that this Constitution is, as the solemn
expression of the will of the people, the supreme law of the Republic, and if any other law is
inconsistent with this Constitution, that other law shall, to the extent of the inconsistency, be
void. This Article has proclaimed the supremacy of the Constitution to bring home the point
that no law, or any part thereof, can be valid if it is found to be inconsistent therewith.

19. Supremacy of the Constitution means that its mandates shall prevail under all
circumstances. As it is the source of legitimacy of all actions, legislative, executive or
judicial, no action shall be valid unless it is in conformity with the Constitution both in letter
and spirit. If any action is actually inconsistent with the provisions of the Constitution, such
action shall be void and can not under any circumstances be ratified by passing a declaratory
law in Parliament. If a law is unconstitutional, it may be re-enacted removing the
inconsistency with the Constitution or re-enacted after amendment of the Constitution.
However, supremacy of the Constitution is a basic feature of the Constitution and as such
even by an amendment of the Constitution, an action in derogation of the supremacy of the
Constitution can not be declared to have been validly taken. Such an amendment is beyond
the constituent power of Parliament and must be discarded as a fraud on the Constitution.

20. According to the Constitution, there are 3(three) organs of the State, that is to say, the
Executive, the Legislature and the Judiciary. All the 3(three) organs of the State are to
function within the parameters set by the Constitution. The unique feature of the Judiciary is
its power of judicial review. But this power of judicial review does not make the Judiciary
superior to the other 2(two) organs of the State, namely, the Executive and the Legislature.
As a matter of fact, the Judiciary is co-ordinate and co-equal with the other 2(two) organs of
the State.

21. Ours is a written Constitution. It is axiomatic that judicial review is the soul of the
Judiciary in a written Constitution. In a written Constitution, the power of the Parliament in
enacting laws is always subject to the provisions of the Constitution. Our Parliament is not as
sovereign as the British Parliament. In Great Britain, the Constitution is unwritten and the
Parliament is supreme. It is often said that the British Parliament can do and undo anything
except making a man woman and a woman a man. Such is the amplitude of the sovereignty
or supremacy of the British Parliament. But on the other hand, our Constitution has
delineated the limitations of the Parliament in enacting laws. What we are driving at boils
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down to this: our Parliament is sovereign in enacting laws, but that sovereignty is subject to
the provisions of the Constitution. For example, our Parliament can not make any law
contrary to the fundamental rights as enshrined in Part 111 of the Constitution.

22. In the case of Raja Ram Pal ...Vs....Hon’ble Speaker, Lok Sabha and others, (2007) 3
SCC 184, it was held by the Supreme Court of India:

“Parliament in India, unlike in England, is not supreme. Rather it is the
Constitution of India that is supreme and Parliament will have to act
within the limitations imposed by the Constitution. The law in England of
exclusive cognizance of Parliament has no applicability in India which is
governed and bound by the Constitution. A Legislature created by a
written Constitution must act within the ambit of its power as defined by
the Constitution and subject to the limitations prescribed by the
Constitution. Parliament, like other organs of the State, is subject to the
provisions of the Constitution and is expected, nay, bound to exercise its
powers in consonance with the provisions of the Constitution. Any act or
action of Parliament contrary to the constitutional limitations will be
void.”

23. The above view of the Indian Supreme Court, in my humble opinion, clearly holds
good in our jurisdiction.

24. However, the provisions of Article 26 of our Constitution run as follows:
“26.(1) All existing laws inconsistent with the provisions of this Part shall,
to the extent of such inconsistency, become void on the commencement of
this Constitution.
(2) The State shall not make any law inconsistent with any provisions of this
Part, and any law so made shall, to the extent of such inconsistency, be void.”

25. The next relevant Article is Article 27 of the Constitution. According to Article 27, all
citizens are equal before law and are entitled to equal protection of law.

26. Sir Ivor Jennings in his “The Law and the Constitution” stated:
“Equality before the law means that among equals, the law should be
equal and should be equally administered, that like should be treated
alike”.

27. In the case of Southern Rly Co. V. Greane, 216 U. S. 400, Day-J observed:
“Equal protection of the law means subjection to equal laws, applying
alike to all in the same situation.”

28. Article 31 provides that to enjoy the protection of the law, and to be treated in
accordance with law, and only in accordance with law, is the inalienable right of every
citizen, wherever he may be, and of every other person for the time being within Bangladesh,
and in particular no action detrimental to the life, liberty, body, reputation or property of any
person shall be taken except in accordance with law.

29. Article 32 mandates that no person shall be deprived of life or personal liberty save in
accordance with law.
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30. Article 35(3) contemplates that every person accused of a criminal offence shall have
the right to a speedy and public trial by an independent and impartial court or tribunal
established by law. Again Article 35(5) provides that no person shall be subjected to torture
or to cruel, inhuman, or degrading punishment or treatment.

31. What emerges from the above discussion is that no one is above law and everybody is
subject to law. This is the essence of the rule of law in a constitutional dispensation like ours.
In this respect, we are reminded of an oft-quoted legal dictum— “Be you ever so high, the law
is above you’.

32. Indisputably Bangladesh is a signatory to the United Nations Universal Declaration of
Human Rights, 1948, International Covenant on Civil and Political Rights, 1976 and
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, 1987. Apart from the provisions of our Constitution mentioned hereinbefore, as
a State Party as well, Bangladesh is committed to translate into reality the provisions of those
international instruments and to see that no one is subjected to torture, intimidation, coercion,
degrading treatment, brutality or custodial death save in accordance with law.

33. The provisions of Section 3(ka) and (kha) of the Act No. 1 of 2003 are in the
following terms:

“3(L) 16C T3RA, 00 i 280 5T WM, 000 ©ifF FRMPT L@ AT
A (AT O T ARG (@A ZHPTecs T=Rrel awics &= JLjl Lal
163 SC3IRA, 003 SIffTd 2W8 WA QIR OIS TN awe 7Hhe oo, ES?
TR IBIARCTE G PO IO F 9R TS SCAMYR 0 8 SepTea Wi
At kit facifers el qifRea (19 smen 31 @1 ekt =@ @ W 11 rieaie
W (@ I TEF TS ANEE o ©RE Wiy ReIwAw ame wiews, Fo =i,
erFeE, SEMl ¢ fFEMRMIR T SR IR 8 RS IR, bl wEE J
AR IR TS (@, SUE AFIE, 200% O AW ST+ erFl 4R Tes
STAHICE 8 SEPAICE ST SWBI 93 FE TSR, @32 @1 Sifeane fAeifers
XeeT] IR AT o) AT RIS F41 23;

(M) w1 (F) @ TfaRre su3 SFRA, 2002 IR SWG S I SLARS! AN 2WG
(I A= 1 FICR [ FIRIAS AR qoeet, FIRITS &I A VT (T o 220 A
IRRS @ AT T 220 A (F2 A, A0fE A TP weaw 22 A
ILG A€T (FIFOITT FFH 2307 Oeae) IfHB e Sl AW IaId [{ea 91 F e
fetm 1 T wer Sfaie @i e A e 1 e ifRSw e [Reca 1
SRS St amisiae Rl 91 8% qifzae @ e a1 Qe Sifei
facaifere wedwl qifeln o @F MenE [Reere A TER 9 ORHIEE @ AT
fa A TRFEE (FIH FNFeR [ (@9 SImeErs @F &7 @ewel hj 0g:Scili
9JiLYji hi Likdilj hi Aef BLie FBYI BCeNs wifar 5felta a1 a1 ST (@1
SmETed s (@ SIfStae At e St F41 TR T @ Hac™tE hj HC B
I (] LR (FIH M0 WICH F91 =30 I @R GHCTE (I (FHAF 1
Lik«rarw a1 oo fofers @m am, Siont At e (el 230 ol Aifed, SaiRkad
2T A 220 AT Al =1

34. Because of the non-obstante clause embodied in Article 46 of the Constitution,
Parliament may by law make provision for indemnifying any person in the service of the
Republic or any other person in respect of any act done by him or in connection with the
national liberation struggle or the maintenance or restoration of order in any area in
Bangladesh or validate any sentence passed, punishment inflicted, forfeiture ordered, or other
act done in any such area.
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35. It conspicuously appears that there is no reference to Article 46 in the Preamble of the
Act No. 1 of 2003. Be that as it may, we are at one with Dr. Shahdeen Malik that there can
not be any blanket indemnity of the persons accused of perpetration of crimes on the victims
in their custody in view of the clear and unequivocal language of Article 46. Precisely
speaking, indemnity can be given to the persons concerned for the maintenance or restoration
of order in any area meaning thereby in any specific area in Bangladesh as provided by
Article 46 of the Constitution. In fact, there is no scope for wholesale indemnity of the
members of the joint forces for the maintenance or restoration of order throughout the length
and breadth of the country in terms of Article 46 of the Constitution. On this count, the
impugned Act No. 1 of 2003 can not be upheld. This is one way of looking at the Act No. 1
of 2003.

36. The members of the joint forces, or for that matter, the law-enforcing personnel are
not above the law of the land. We have already observed that no one is above law and
everybody is subject to law. Any sort of deliberate torture on the victims in the custody of the
joint forces or law-enforcing agencies is ex-facie illegal, unconstitutional and condemnable.
In that event, they have the right to seek the protection of the law in any independent and
impartial Court or Tribunal, as the case may be. Custodial death is the worst form of violation
of human rights. Even a hard-core criminal has the right to be tried in the competent Court of
law for his alleged perpetration of crimes. He can not be physically annihilated or killed by
the members of the joint forces for his alleged crimes. The law-enforcing agencies or the joint
forces can not take the law into their own hands and by doing so, they have infringed the
relevant provisions of the Constitution as evidenced by Annexure-‘B’ series to the Writ
Petition.

37. Incidentally a reference may be made to ffeq wak cxFiETe Tgy (FRRE) =1EF, 2050
(2050 IR ¢o AR W2F). Section 12 of the Act No. 50 of 2013 is quoted below verbatim:
‘g3 SR SRAW FO @ RN @R, a0, Wik iz 1iSietal

Atfgtanimaj Abh; SIIIE Ahfigiu; Abhj Fdes =5(=ei a1 sieaifa Fg-cs sitace <
23R Q3 GRS SN 23CA1”

38. This provision, without any shadow of doubt, upholds the basic spirit of the rule of
law even under any exceptional circumstances.

39. It is true that criminal liability of a person is his personal liability. But none the less,
the State can not shy away from its responsibility for the illegal and unconstitutional actions
of the public functionaries. The State must be called to account for the unlawful and
unconstitutional State-actions during the *Operation Clean Heart’.

40. Needless to say, the Bangladesh National Liberation Struggle (Indemnity) Order,
1973 (P. O. No. 16 of 1973) is fundamentally, perspectively and notionally different from the
Act No. 1 of 2003. So the alleged constitutionality of the Act No. 1 of 2003 can not be tested
by the yardstick of the P. O. No. 16 of 1973.

41. As to the contention of Mr. Md. Motaher Hossain (Sazu) that no case was ever lodged
or filed by the victims or their family members against any personnel of the joint forces for
commission of brutalities upon the victims and as such the Government is not bound to
provide compensation to the victims or their family members, as the case may be, we would
like to observe that G2 wfeam wrgfe s, o000 was promulgated on 9" January, 2003
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providing for the indemnity of all disciplined forces and Government officials for the
detention, arrest, search, interrogation and such other actions taken against the citizens
between 16" October, 2002 and 9™ January, 2003 pursuant to the order dated 16" October,
2002 and other subsequent orders of the Government. Afterwards the Act No. 1 of 2003 was
enacted by the House of the Nation and was published in Bangladesh Gazette, Extra-ordinary
on 24" February, 2003 to the above effect. In such a situation, there was no legal scope on the
part of the victims or their family members to lodge or file any case against the delinquent
members of the joint forces. So the contention of Mr. Md. Motaher Hossain (Sazu) stands
negatived.

42. 1t transpires that under Section 3(ka) of the impugned Act No. 1 of 2003, all the
orders made by the Government from 16" October, 2002 to 9" January, 2003; all acts and
orders done or given by the joint forces within such period and all arrests, detentions,
searches, seizures and interrogations and all other such acts done by the joint forces during
that period have been given an absolute and unqualified indemnity; but this type of indemnity
to any person or force or personnel is totally unknown and foreign to the notion of the rule of
law which is a basic feature of our Constitution and fundamental to the governance of
Bangladesh. As such, Section 3(ka) of the impugned Act No. 1 of 2003 is repugnant to and
inconsistent with the Constitution.

43. By way of according absolute and unqualified indemnity under Section 3(ka) of the
impugned Act No. 1 of 2003, the members of the joint forces and all their actions during the
period between 16" October, 2002 and 9" January, 2003 have been put above the law of the
land, thereby creating a supra-law entity purportedly above and beyond the Constitution
which itself destroys the very foundation of the rule of law and equality before law as
enshrined and guaranteed in the Constitution.

44. By providing blanket indemnity under Section 3(ka) of the impugned Act No. 1 of
2003 to the members of the joint forces and all their actions during the period under
reference, a clear discriminatory situation has been created amongst the citizenry which is
violative of their fundamental rights as embodied and guaranteed in the Constitution.

45. As we see it, Section 3(kha) of the impugned Act No. 1 of 2003 imposes an absolute
prohibition on the citizens of the country to seek any legal redress, whether civil or criminal,
in any Court against any member of the joint forces involved in any kind of operation during
the aforesaid period purporting to violate their legal and constitutional rights. Such an
absolute prohibition is inconceivable, unjustifiable and barbaric and is destructive of the
constitutional scheme of the rule of law and the fundamental right ‘to protection of law’ as
guaranteed by the Constitution.

46. Section 3(kha) of the impugned Act No. 1 of 2003 provides that any decision or order
on any matter filed in any Court relating to any State action taken during 16" October, 2002
to 9" January, 2003 shall be considered void and ineffective. This provision, it goes without
saying, undermines and negates the scheme of separation of powers among the 3(three)
organs of the State which is central to the independence of the Judiciary.

47. The actions of the joint forces during 16™ October, 2002 to 9" January, 2003 as are
manifestly clear from the newspaper-clippings (Annexure-‘B’ series to the Writ Petition)
show the violations of fundamental rights of the citizens of the country guaranteed under the
Constitution. But by the purported indemnity of those actions, the aggrieved citizens have
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been ‘en masse’ deprived of enforcing their fundamental rights as well as the right of seeking
redress, whether civil or criminal, in the Courts across Bangladesh.

48. The idea of the supremacy of the Constitution is at the core of constitutional
democracy and governance and the guarantee and protection of fundamental rights are the
centre-piece of the Constitution. If any legislative action contravenes any provision of the
Constitution or the fundamental rights guaranteed thereunder, then it can not be sustained by
the touchstone of the Constitution.

49. From the discussions made above and regard being had to the facts and circumstances
of the case, we find that the impugned Act No. 1 of 2003 is not a valid piece of legislation
and it is liable to be declared void abinitio and ultra vires the Constitution.

50. It is explicitly clear from Annexure-‘B’ series to the Writ Petition that during the
period from 16™ October, 2002 to 9" January, 2003, hundreds of thousands of citizens
suffered financial losses by being injured and maimed and their properties being vandalized
or ransacked. Furthermore, the families of those killed were deprived of the earnings of the
deceased. As such, they were subjected to pain, suffering, anguish and other mental or
psychological trauma for all of which those citizens have the right to compensation stemming
from the violations of their fundamental rights guaranteed by Articles 27, 31, 32, 35(3), 35(5)
and 40 of the Constitution.

51. This is a Public Interest Litigation. No individual victim, or for that matter, any family
member of the deceased has come up with the instant Writ Petition for compensation. In this
regard, the learned Deputy Attorney-General Mr. Md. Motaher Hossain (Sazu), it seems, has
made a valid submission.

52. Given the facts and circumstances of the case, a pertinent question arises: can the
State be ordered to pay compensation to the victims of brutalities or torture in the custody of
the joint forces and in case of custodial deaths, to the dependants/family members of the
deceased?

53. In Radhakanta Majhi...Vs...State of Orissa, AIR 2014 Ori 206 relied on by Dr.
Shahdeen Malik, it was spelt out in paragraph 9:

“9. Compensation in a writ proceeding can never be a substitute for loss of
life and normally is by way of palliative and token in nature. This, by no
means, as has been held by the Apex Court in a catena of decisions, is a
bar to a person to pursue his other remedies available in law. The amount
of compensation is only on a public law remedy for violation of Article 21
of the Constitution of India.”

54. In Puspa Reang...Vs...The State of Tripura, AIR 2014 Tripura 49 adverted to by Dr.
Shahdeen Malik, it was held in paragraph 10:
“10. It is a clear case of unconstitutional deprivation of fundamental right
to life and liberty. Thus this Court is competent to invoke the jurisdiction
in the public law for penalizing the wrong-doer and fixing the liability for
the public wrong on the State which failed in the discharge of its public
duty to protect the fundamental rights of its citizen. No law has authorized
the police to perpetrate any custodial torture. The law’s abhorrence is no
more funnelled in the international covenant. On umpteen occasions, the
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Supreme Court has held that the purpose of public law is not only to
civilize the public power but also to assure the citizens that they live under
a legal system which aims at protecting their interests and preserving their
rights.”

55. Ultimately in the facts and circumstances of that case, the High Court of Tripura
directed the State Government to pay monetary compensation to the tune of Rupees 4(four)
lac to the petitioner without prejudice to any other action like civil suit for damages which is
lawfully available to the petitioner or to the heirs of the victim for the tortious acts committed
by the functionaries of the State.

56. In R. Gandhi and others...Vs...Union of India (UOI) and another, AIR 1989 Mad

205, it was observed in paragraph 8:
“8. The scope and ambit of public interest litigations, the rights of the
citizens and the duties of the State under the Constitution have been the
subject-matter of a series of recent enlightened judgments of the Supreme
Court. The learned Judges have pointed out that it is not only the right but
also the duty of the Court, not only to enforce fundamental rights but also
to award compensation against the State for violation of these rights. In
other words, the power of the Court is not only injunctive in ambit, that is
preventing the infringement of a fundamental right; but it is also remedial
in scope and provides the relief against the breach of the fundamental right
already committed.”

57. In that case, finally a Writ of Mandamus was issued directing the State of Tamil Nadu
to pay compensation to the victims of the Coimbatore riots strictly as per the report of the
Collector of Coimbatore dated 11.02.1985 in the sum of Rupees 33,19,033 as assessed and
recommended by the Collector.

58. In Rudul Sah...Vs...State of Bihar, (1983) 4 SCC 141, the petitioner filed a habeas
corpus petition under Article 32 seeking his release from detention in jail on the ground that
his detention after his release by the Sessions Court on June 3, 1968 was illegal, and also
seeking ancillary reliefs, viz., compensation for his illegal detention in jail for over 14 years,
his medical treatment at Government expense and ex-gratia payment for his rehabilitation.
The Supreme Court of India completely departed from the old doctrine of Crown immunity
and observed as follows:

“Although Article 32 can not be used as a substitute for the enforcement
of rights and obligations which can be enforced efficaciously through the
ordinary processes of Courts, such as money claims, yet the Supreme
Court in exercise of its jurisdiction under this Article can pass an order for
the payment of money if such an order is in the nature of compensation
consequential upon the deprivation of a fundamental right. In these
circumstances, the refusal of the Supreme Court to pass an order of
compensation in favour of the petitioner will be doing mere lip-service to
his fundamental right to liberty which the State Government has so grossly
violated. Article 21 will be denuded of its significant content, if the power
of the Supreme Court is limited to passing orders of release from illegal
detention. The only effective method open to the Judiciary to prevent
violation of that right and to secure due compliance with Article 21 is to
mulct its violators by the payment of monetary compensation. The right to
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compensation is thus some palliative for the unlawful acts of
instrumentalities of the State. Therefore, the State must repair the damage
done by the officers to the petitioner’s rights. It may have recourse against
these officers.”

59. In Nilabati Behra...Vs...State of Orissa, (1993) 2 SCC 746, the Indian Supreme Court
considered the question whether the constitutional remedy of compensation for infringement
of any fundamental right is distinct from and in addition to the remedy in private law for
damages. The deceased aged 22 years was taken into police custody and on the next day, his
dead body with multiple injuries was found on a railway track without being released from
the custody. The State’s plea that the deceased had escaped from police custody by chewing
off the rope with which he was tied and was run over by a train was not substantiated by the
evidence of the doctor who conducted post-mortem examination and the police officers were
found responsible for the death. In such facts and circumstances, the Indian Supreme Court
held in that case:

“Award of compensation in a proceeding under Article 32 by the Supreme
Court or under Article 226 by the High Court is a remedy available in
public law, based on strict liability for contravention of fundamental rights
to which the principle of sovereign immunity does not apply, even though
it may be available as a defence in private law in an action based on tort.
A claim in public law for compensation for contravention of human rights
and fundamental freedoms, the protection of which is guaranteed in the
Constitution, is an acknowledged remedy for enforcement and protection
of such rights, and such a claim based on strict liability made by resorting
to a constitutional remedy provided for the enforcement of a fundamental
right is distinct from, and in addition to, the remedy in private law for
damages for the tort resulting from the contravention of the fundamental
right.”

60. In D. K. Basu...Vs...State of West Bengal, 1997 (1) SCC 416, the Supreme Court of
India again considered the question of claim for damages in case of violation of rights
guaranteed under Article 21 of the Constitution, while laying down certain principles to be
followed in all cases of arrest and detention. Having regard to the facts and circumstances of
that case, the Indian Supreme Court held:

“The claim in public law for compensation for unconstitutional
deprivation of fundamental right to life and liberty, the protection of which
is guaranteed under the Constitution, is a claim based on strict liability and
is in addition to the claim available in private law for damages for tortious
acts of the public servants. Public law proceedings serve a different
purpose than the private law proceedings. Award of compensation for
establishing infringement of the indefeasible rights guaranteed under
Article 21 of the Constitution is a remedy available in public law since the
purpose of public law is not only to civilize public power but also to
assure the citizens that they live under a legal system wherein their rights
and interests shall be protected and preserved.”

61. In Chairman, Railway Board and others...Vs...Chandrima Das (Mrs) and others,
2000 (2) SCC 465, a writ petition was filed seeking compensation from Railway Authorities
for a victim, a Bangladeshi national, by name Hanuffa Khatoon who was gangraped by the
employees of Railway, when the lady had arrived at Howrah Railway Station with a view
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catching a train to Ajmeer; she was taken by the employees of Railway Board to Yathri
Nivas. Room in the Yathri Nivas was booked by one of the employees against a railway card
pass. She was raped there by 4 employees. Later she was taken out to a rented house by
another employee and raped there. A practising lady Advocate of Calcutta High Court filed a
Writ Petition before the High Court seeking compensation for the victim. Though it was
allowed by the High Court, Railway Board preferred an appeal. Dismissing the appeal, the
Supreme Court of India held as follows:
“Where public functions are involved and the matter relates to violation of
fundamental rights or the enforcement of public duties, the remedy would
still be available under the public law; notwithstanding that a suit could be
filed for damages under private law. The public law remedies have also
been extended to the realm and the court can award compensation to the
petitioner who suffered personal injuries amounting to tortious acts at the
hands of the officers of the Government.”

62. In Jaywant P. Sankpal...Vs...Suman Gholap and others, (2010) 11 SCC 208 relied on
by Dr. Shahdeen Malik, we find that the complainant’s son was illegally arrested and brutally
assaulted by the police while in custody as a result of which the State Human Rights
Commission ordered the State Government to pay Rupees 45,000 as compensation and
ultimately that order was upheld by the Bombay High Court as well as by the Indian Supreme
Court.

63. The propositions laid down in the above decisions speak volumes about the awarding
of compensation to the victims of violations of human rights in the custody of the public
functionaries under Article 32 or under Article 226 of the Indian Constitution by the Supreme
Court of India or the High Court concerned, as the case may be.

64. By the way, the relevant extract of the lecture of Lord Denning captioned “Freedom

Under The Law” delivered in 1949 is in the following terms:
“No one can suppose that the Executive will never be guilty of the sins
that are common to all of us. You may be sure that they will sometimes do
things which they ought not to do; and will not do things that they ought to
do. But if and when wrongs are thereby suffered by any of us, what is the
remedy? Our procedure for securing our personal freedom is efficient, our
procedure for preventing the abuse of power is not, just as the pick and
shovel are no longer suitable for the winning of coal, so also the procedure
of mandamus, certiorari and actions on the case are not suitable for the
winning of freedom in the new age. They must be replaced by new and
up-to-date machinery, by declarations, injunctions and actions for
negligence. This is not the task for Parliament. The Courts must do this.
Of all the great tasks that lie ahead, this is the greatest. Properly exercised,
the new powers of the Executive lead to the welfare state; but abused, they
lead to a totalitarian state. None such must ever be allowed in this
country.”

65. The life and liberty of an individual is so sacrosanct that it can not be allowed to be
interfered with except under the authority of law. It is a principle which has been recognized
and applied in all civilized countries. The object of Article 32 of our Constitution (Article 21
of the Indian Constitution) is to prevent encroachment on the personal liberty of citizens by
the Executive save in accordance with law and in conformity with the provisions thereof and
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in accordance with the procedure established by law. The meaning and content of right to life
and personal liberty have several facets and attributes and the Indian Supreme Court has time
and again declared their scope and ambit in a good number of judicial pronouncements. Right
to life and personal liberty is a basic human right and not even the State has the authority to
violate this right.

66. It is implicit that a person must be free from fear and threat to life inasmuch as life
under fear and threat of death will be no life at all. Right to life would include the right to live
with human dignity. (Chameli Singh...Vs...State of U. P., AIR 1996 SC 1051). There is a
great responsibility on the police to ensure that any citizen in their custody is not deprived of
his right to life. Wrongdoer is answerable to the victim and the State. The State can not shirk
its responsibility if the victim is deprived of his life except in accordance with law.

67. Protection of an individual from torture and abuse by the police and other law-
enforcing agencies is a matter of deep concern in a free society. Custodial torture is a naked
violation of human dignity which destroys, to a very large extent, the individual personality.
It is a calculated assault on human dignity. Whenever human dignity is wounded, civilization
takes a retrograde step. The flag of humanity must on each such occasion fly half-mast. The
police are, no doubt, under a legal duty and have the legitimate right to arrest a criminal and
to interrogate him during the investigation of an offence. But the law does not permit the use
of third-degree methods or torture of any accused in their custody during interrogation and
investigation in order to unravel the mystery of the offence. The end can not justify the
means. The interrogation and investigation into a crime should be in true sense purposeful to
make the investigation effective. By torturing a person and using third-degree methods, the
police may accomplish some hidden agenda behind closed doors what the demands of our
legal regime forbid. No society can permit it.

68. The Courts have the obligation to satisfy the social aspirations of the citizens because
the courts and the law are for the people and expected to respond to their aspirations. A court
of law can not be blind to stark realities. Mere punishment of the offender can not give much
solace to the family of the victim. A civil action for damages is a long-drawn-out and
cumbersome judicial process. So monetary compensation by way of redress is, therefore,
useful and at times perhaps the only effective remedy to apply balm to the wounds.

69. In the light of the above deliberations and decisions, it is clear that though there is no
express provision in the Constitution of India for grant of compensation to the victims by the
State for the infringement of their right to life and personal liberty guaranteed under Article
21 of the Constitution of India, yet the Supreme Court of India has judicially evolved that
such victims are entitled to get compensation under public law in addition to the remedies
available under private law.

70. Speaking about Bangladesh jurisdiction, we have not come across any judicial
pronouncement of the Apex Court that has awarded compensation to the victims by the State
out of the State coffers for illegal and unconstitutional actions of the public functionaries as

yet.

71. The Indian decisions adverted to above have a persuasive value. We find no reason
whatsoever to disagree with the ‘ratios’ enunciated by different High Courts of India and the
Indian Supreme Court with regard to awarding of compensation to the victims by the State on
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account of violations of human rights by the public functionaries. In substance, we are in
respectful agreement with the Indian decisions that have evolved a Jurisprudence of
Compensation for the benefit of the victims of torture or the dependants/family members of
the deceased in case of custodial deaths under writ jurisdiction, apart from any claim for
damages in any action for tort under private law.

72. In such a posture of things, we are led to hold that in a writ proceeding under Article
102 of the Constitution of the People’s Republic of Bangladesh, adequate compensation can
be awarded to the victims of human rights violations in the custody of the law-enforcing
agencies/joint forces or to the dependants/family members of the deceased in case of
custodial deaths by the High Court Division. The quantum of compensation to be assessed
and awarded to the victims or to the dependants/family members of the deceased, as the case
may be, will vary from case to case depending upon their facts and circumstances. On this
issue, no hard and fast rule can be laid down.

73. Since this is a Public Interest Litigation and no affected individual or victim has
personally invoked the writ jurisdiction of the High Court Division for awarding
compensation under Article 102 of the Constitution, we refrain from passing any wholesale
order of payment of compensation to the victims of brutalities or torture or to the
dependants/family members of the deceased in case of custodial deaths by the State; but
nevertheless, they will be entitled to call in aid the writ jurisdiction of the High Court
Division for reparations by way of pecuniary compensation to be paid to them by the State
for the unlawful and unconstitutional State actions during the ‘Operation Clean Heart’.

74. From the foregoing deliberations and in the facts and circumstances of the case, we
find that e Sifea WG =134, 2000 (000 AR > 92 =124) is void abinitio and ultra vires the
Constitution. But we are not inclined to issue any direction upon the respondents to create a
fund of Taka one hundred crore and to keep the same earmarked for the purpose of payment
of compensation to the affected persons of the ‘Operation Clean Heart’ for the reasons
assigned above.

75. Accordingly, the Rule is made absolute in modified form without any order as to
costs. The affected persons/victims of brutalities or torture or the dependants/family members
of the deceased in case of custodial deaths during the ‘Operation Clean Heart’ will be at
liberty to file cases against the perpetrators of the crimes, that is to say, the concerned
members of the joint forces/law-enforcing agencies both under civil and criminal laws of the
land for justice. They may also invoke the writ jurisdiction of the High Court Division under
Article 102 of the Constitution for compensation, if they are so advised, in addition to the
reliefs sought for under prevalent civil as well as criminal laws of Bangladesh. Besides, the
State may take necessary steps for enactment of a law like the Philippines Human Rights
Victims’ Reparation and Recognition Act of 2013 so as to provide for reparation and
recognition to the victims/affected persons of human rights violations during the *Operation
Clean Heart’, if deemed fit and proper.



7 SCOB [2016] HCD  Z. 1. Khan Panna Vs Bangladesh & ors (Md. Ashraful Kamal, J) 24

MD. ASHRAFUL KAMAL, J:

76. M7 @7 oI9S T3 TN Bl ToINred AN GFTS (e S s ey oz wfewe
QT FALATEH FfACfR |

77. WY MW7 ey [oiaeifs 2@ TN Gl o@ ewNE ALwe G ¥R Ten Arwd e
TRAG AR eros [RBITOSIE B! FIANCRH, CTaRp N 71 TIe9] GBI 9071 F41 2800 70
bitLm;jz

78. AT AT FTRIS” A SN2 ¥R IR AR 7 S T g fow 71 ey #@-
Afaen efroeim o e 23Me T7 TAARFR @ RS ARS AT IR CIRdd 2300 FEFH
foca Sferes 41 223 -

&R Scert
LT RO, 00
ST AT O @ NI (PG T ORI
T T 8 TR BRI et Rare 9o ferarmm

TINPTTRT 1S (IR A0S GIFIR SIS 19 T, I RTINS IE @
T e AN Gl @32 [RERAmeny (@d qeiao oa 6 AEe CANE wH
RITT BIFIE @ET PR G GETPE FAIETOF NIGCN fer! [Faee @i fereapim
I 2R/ 9 72 (TOIF CIEFT 7 NS CUNAIT [P APl KN 517 777
NP SQITS G AT O 8 WA (G (FrenaenZ) ©g@rd s
NI I CBIHIE SR [950% ©IF & (@21 BIEH! 7S CTINIF QRCFIT 75 BeeT
SIS TN [N TARAF SOlRe Fq GF Gy FFARONT NS Fea Ser
4T 4 35 TR S 2T O SIS O (I [0 1 I T 3T JIANCT (I
TS (©f> SIGT (CTITETF e Aezeea
I 6 MEHE @EFT e e e @ T Seamiea e CEAIE @
NaLim juNmhil h%ha HiiteEl cmiu Loz siwes oo fAifeer @ st 23
THICT* 3 QAP TSI BIPIR SH7<7T ZHONT SR F4I AR/
VO FIRFIF A SI5R e femn Sigeifos [ua™a (AtE CTaPTonal Ted (@I
IR SIoF P G TNF O [BRESmdia a7 fArene wire FFe a7 ke
G2 JIE OB CTAPTHR] ST AT (T (1Y CTeTvesp Sb<e #1413 GTewg 62
FCOT (eeF A2CF G P > IeeT Fffer! SR @EIET A7 QLW I @I
GBI AN CHIENTN 932 13 CTfer e FrbeNes faew e w27 enl
[TBCeT 13 TS @FIT QFIF 972 TR BIYHIce TN [ TE@T FA 271 fferet
TGRS ¢8 HIFNF SIGF FCA MO (P BT 432 [IE QA YT So fAcq
[T SR S (T YT SIS (T TN [OF [t 93 I BIgFIe
72 AcaR [F91% 5855 P/
T} T IR I RICT BIYFIF [FFw G TG FAPICGH AP P
ISR S 2R M Sqme Afere g PR, GIPITR AN CRCR STEeRd
A ©ICAF T G] FACRI AT PAPIGH G O bABITROIT Feafos T
ITCeTd Sy A1 I [
GZ 72 (TR VT 17 CTAPTRTE! © CTIRRIF [{TPCeT AIawiece SIeA cd Ol
@ NI BT (FProveiE) S b1aiz SfSIABIca Ol (Fead AT, FZea,
I2@, VST FIVTAG O7E PO/ 7R [FF PN [ (R T Sl (TR GBI
TFIT a2 S CAE WG W WG (NS (] FFCEd Gl Sfese
R O S GRpT T IR SR e 17 R0 ANG AIF AT O )
TS e T PR (@ FFFS qA O FFAS woo 5 FIZT G2 FAF b, ¢oof-
ViLj bpej peptl? Az a7 @=rer Ot So 15 FEEIEs MR e i e @IeET
OGIF AT T TR ©IF IRTIR Ogif SIeTF G2 eI B¢/ Tl (T AT FICR




7 SCOB [2016] HCD  Z. 1. Khan Panna Vs Bangladesh & ors (Md. Ashraful Kamal, J) 25

CIFOIE AR (FIC© BI3CT O ©f (FYTe Y T/ [Of e, 9FGs A% AT
RemT @1 FA72 Sfowa 7l O wFendd (BT GIfSRNT @2/

e 1Y TR So [Aed [NICST N7 Siice] Safere o A [NE g7 P)
Cegr¥l eI ST FY© FIRIF SCTne S| SR Oiens G2 eI’ NG P
GTIECe e P G TN NG (903 NG @I BIYE QAT OE AT, ST
Frens fof rire e qfee [ %0 Wee 6F FAT 4 #3527 @ pepkl;
O SIGF e [T G G TR IeafReeT SiAINee o) qfeeE sifeet
THO] (TG T G TIZIF T A Ol GFOIF PO AT 711 [RF Tl T
O G GART R Ot e F1 Z0%) T SRR OfF IR 2T [3PE
HLYV 7cssr ¢ few e J2ieaa ayi=59 S5 &% B/

VS GIAR G2 G2 (oI [A7T SCIACd Sl SePIce] SRS ST SPT7es 5 737
G2 N TN @ T DI G T WS G AT G FeAITTT PCAP (!
=3 &oIfze et

FICET ST STHCIF [T AN RO So2® Fe) 47 S AN FONT T
P I JIF [EIoE G @ wiferer @ [5Rafe sverer e wzeead gy Afe
I [ee T TS S 23z

[ eEmes [eardier da Sfelie Sy (Cmae AR Revr @ PIEE e,
@RIF AT IS 8 T NF A ©IZ FANEF [[EAR ST SR
SIBIFICHCT (PIT F8 T2 ©IZ «§ I Sl e A

WAAFIAIT A SICCSRE NZJCq AN I, ACIF I AT AZ YT
R 2 7, o SR [eeF AT [c©/ (T O ST [ecya wE B
AR/

TRITT ST e, QeI STFI (5O Smeces e bl T3 G SAKAF Seqwe
Oejet pfih euz

2= ST
(319, W, O
Mmeju Bpej (ZFTETS SPTE JR4N (O B T

YT FATNS CT (TGS @FOT AT AN (ol BEmT WAN [ ob) HfEsm
GG SO (FIFIF T BIP! (NGTweT FCaTer ZTATOICeT NIF (R O 22 WCFITH YT
(F FICF (FIC NHHT T (P CTIF Ol (F18) fereapraiensd @ =17 fofy ooz
RCF G|
SN T G, NANCE TR AR <R T OGN e R A7
TAGE FROGGEF AT A ©Olcnd PR ST Pl T OLP Y (HOrP Feerer
IPTASIET (473 ©fS B 23 SRFIT AIAS TSTT T (A S 3¢ SCHIRA BIPT (NfSrper
PCETCT LTI TS [FOIC9T &G 757 GANCT TSI B1 T3/ (T FOFIT GoF (FGHIF
face fofa s )
NI O] SINGHI S (@ SO R, I R G OIF T [ [
CIGIR TS OIF 72 A (ST A/ (SFIB) [Of G SN (7 AN AT TorA©)
©IF IO WA SIgET N [T BIF ©I2 9% (QIed Fedy ol faei
ST SIS @ I 4T (eI s FIAICOT ©IZ ) (¥1<l (ZETIET SIS ST el @
STCHR RCTIATETIR (FG) (%1%l P BIsITe] g
SIer CTIRIF BIFT (NGCReT N¢5f NN e JFOLT [[elG ¢l 26T A7 T OnS T
29
SIACAR YT FRET SR, FACNT JOF I RIGCH GCT OBl THI S, I 6
Q@ YeT FoS QU [AfReT (@9 PR GrC SGFTA FCoNT TFAAITT PN WA
CHITCPS RIFTT CVC SICT |




7 SCOB [2016] HCD  Z. 1. Khan Panna Vs Bangladesh & ors (Md. Ashraful Kamal, J) 26

The Daily Star
October 28, 2002

Sheikh Helal’s cousin dies following interrogation. Army recovers
pistols from former justice’s house
Masum Biswas, a Jubo League leader and counsin of Awami League
lawmaker Sheikh Helal Uddin, who was picked up by the army for
interrogation in Khulna died at the Dhaka Medical College Hospital (DMCH)
yesterday.
The 38 year old was admitted to the hospital on Friday morning after being
rushed in from Khulna in critical condition.
The morning before the army left him at the Khulna Medical College Hospital
after Masum had fallen sick during interrogation at the Mir Nasir Stadium
army camp. He was picked up from his second floor residence at Hiraj Market
on the Clay Road in the early hours of Tuesday.
‘It was the tenth death related to army interrogation in eleven days since the
countrywide crackdown on criminals began on October 17.
Also yesterday, the army recovered there pistols and 30 rounds of bullet from
the Humayun Road residence of former justice Mahfuzur Rahman in the city’s
Mohammadpur’s area. Two people including justice Rahman’s brother-in-
law Jafrul Hasan penny a local BNP leader were arrested in this connection.
Our Khulna rorrespondent said accoring to Ashish Kumar Kundu caretaker of
the building Masum ......

Sheikh Helal’s cousin
lived in an army team went to Masum’s house at around 1:00 am and knocked
on the door. As Masum opened the door he was asked about his profession
and his political background.
Another employee, Ekhlas, told The Daily Star that the army team tied and
blindfolded Masum and asked him to hand over illegal fire arms.
When he said he was not in possession of any weapon, the troops started
beating him. They also searched the house.
At one stage, Masum said there was a licensed firearm in his brother Shawkat
Biswas residence, which was a couple of minutes walk away. The troops then
took him to his brother’s house. As Shawkat was not home, the army team
asked his wife Anjuman Ara Biswas whether there was any firearm in the
house.
When she said no they said they would contine to beat her brother in law untill
the firearm was handed over to them.
Later, Masum was taken to the army camp at the Sheikh Nasir Stadium.
Next morning, Anjuman Ara handed over a licensed gun to the army, Rommef
Biswas, Masum’s younger brother told the Daily Star. However, Masum was
not released.
On thursday morning the 38 year old Jubo League leader fell sick and was left
at the KMCH premises unattended. Next morning as his condition
deteriorated his family took him to the DMCH where he died yesterday.
Masum’s body was sent to the DMCH morgue for autopsy.
Several photoournalists who went the hospital to take his photograph said the
lower part of Masum’s body bore marks of severe torture and was damaged.
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Masum was not even implicated in any case anywhere in the country his
mother told our khulna ......... recovery of firearms in Chittagong due to what
army sources called change in tactices.

In Mymensingh three people Abul Kalam Azad, Jogindra Chandra Hrishi and
Barun Hrishi were arrested in the early house of yesterday.

In Madaripur two leaders of the Jatiyatabadi Chhatra Dal (JCD) Shentu Khan
and Mizan Sikder were arrested.

Seventy-two criminals were hauled up during a joint drive in the southwestern
districts of Barisal, Bhola, Jhalakathi, Patuakhali, Barguna and Shariatpur.
Of them 14 each were arrested from Barisal and Bhola, three from Jhalakathi
nine from Patuakhali 11 from Barguna, nine from Shariatpur and 12 from
Madaripur . In Sylhet 13 people including an identified criminal were
arrested. In Gaibandha 16 people were hauled up in the last two days. Also
arrested was a Jubo Dal leader from Bogra.

So far, the army has arrested 2,928 people including 1,027 listged criminals
and seized 302 firearms alongwith 7,456 rounds of ammunition since the drive
began on October 17.
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