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Arbitration Act, 2001:

Sections 39, 42, 43 and 44:

A combined reading of the provisions of sections 42, 43 and 39 of the Act, 2001 clearly
shows that the only remedy open to a person who wants to set aside an arbitral award is
to file an application under section 42 of the Act, 2001 within sixty days from the date of
receipt of the award and after the expiry of the period of sixty days as envisaged in the
section, the award becomes enforceable within the meaning of section 44 thereof and
thus, jurisdiction of the civil Court has impliedly been barred if not expressly. In the
context, we may also refer to section 9 of the Code which has clearly provided that the
Courts shall have jurisdiction to try all suits of a civil nature excepting suits of which
their cognizance is either expressly or impliedly barred and therefore, in view of the
provision of section 42 of the Act, 2001, clause (d) of rule 11, Order VII of the Code is
attracted. ...(Para 18)

The Act, 2001 is a special law and it has been enacted with the sole purpose of resolving
the dispute between the parties through arbitration and after an award is given by the
Arbitrator(s), if it is allowed to be challenged in a civil suit, then the arbitration
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proceeding shall become a mockery and the whole purpose of the arbitration scheme as
envisaged in the Act, 2001 shall fail. Therefore, the trial Court rightly rejected the
plaint. ...(Para 19)

JUDGMENT
Md. Abdul Wahhab Miah, J:

1. This petition for leave to appeal has been filed by the plaintiff against the judgment and
decree dated the 29™ day of July, 2013 passed by a Division Bench of the High Court
Division in First Appeal No.105 of 2005 dismissing the same.

2. Facts necessary for disposal of this petition are that the petitioner as plaintiff filed
Other Suit No0.193 of 2004 in the Court of Joint District Judge, 1% Court, Chittagong on
22.09.2004 impleading the predecessor-in-interest of respondent Nos.1(a)-1(e) and
respondent Nos.2-4 as the first party-defendants and respondent Nos.5-7 as the second party-
defendants (as described in the cause title of the plaint) and respondent No.8, Bangladesh,
represented by the Deputy Commissioner, Chittagong as proforma-defendant for a
declaration that the arbitration agreement dated 15.03.2002 executed between him and
defendant No.1 and the award given by Alhaj Dostagir Chowdhury on the said date
(15.03.2002) as the sole Arbitrator, was illegal, without jurisdiction and was of no legal
effect and the same was “ipso facto void illegal”; for further declaration that the award dated
15.03.2002 given by Alhaj Dostagir Chowdhury in respect of the suit property, did not, in
any way, affect the tenancy right of the plaintiff in the suit property and his ownership therein
(in Bangla, the prayer has been couched as *“ ... @zmm &=l w#¥icene = ifece hictl ijsjtVuj Ua
Hhw JitmLiej Ua 19 ©tag <4 =7 718 w0l eweea fSe quz'”’) and the third declaration sought in
the suit was that the first party principal defendants had no legal right to evict the plaintiff
from the suit property through Other Execution Case No.4 of 2004 levied in the Court of
Assistant Judge, Second Court, Chittagong for execution of the award dated 15.03.2002
given by Alhaj Dostagir Chowdhury or in any other way.

3. After the service of summonses of the suit, defendant Nos.1-4 entered appearance
therein and filed an application under Order VII, rule 11 read with section 151 of the Code of
Civil Procedure (the Code) for rejection of the plaint on the ground that there was no cause of
action to file the suit and the same was barred under the provisions of the Arbitration Act,
2001(the Act, 2001), as the plaintiff did not file any application for setting aside the arbitral
award within sixty days from the receipt of the award as provided thereof.

4. In the application, it was stated, inter alia, that the plaintiff was inducted into the
possession of the suit property as a temporary monthly tenant under late Alhaj Abul Khair,
predecessor of defendant Nos.1-7 and in that connection, a tenancy agreement was executed
on 17.04.1995 between the plaintiff on one side and late Alhaj Abul Khair on other side. On
15.03.2002, an arbitration agreement was entered into between the plaintiff and the
defendants and in the said arbitration agreement, there was a stipulation that Alhaj Dostagir
Chowdhury would be appointed as an Arbitrator with a view to resolve the dispute between
the parties expeditiously. Thereafter, said Arbitrator, Alhaj Dostagir Chowdhury, gave an
award on 15.03.2002, copy whereof was duly served upon both the parties. Thereafter, the
plaintiff did not take any step against the said award within sixty days as contemplated in
section 42 of the Act, 2001 and after the expiry of the said statutory period, defendant No.1
levied Other Execution Case No.4 of 2004 under section 44 thereof and Order XXI, rule 15
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of the Code for recovery of possession of the suit property. An order was passed in the
execution case on 18.03.2004 vide order No.1 for issuing notices upon the judgment-debtor
fixing 15.04.2003 for its service return. The judgment-debtor-plaintiff appeared in the
execution case and filed written objection on 24.05.2004. On 04.08.2004, the judgment-
debtor filed an application under section 151 of the Code for dismissing the execution case by
setting aside order No.1 dated 18.03.2004. The learned Assistant Judge by his order dated
11.08.2004 rejected the application. Against the order dated 11.08.2004 of the learned
Assistant Judge, the judgment-debtor filed Civil Revision N0.197 of 2004 before the District
Judge, Chittagong which was pending in the Court of Nari-0-Shishu Nirjatan Daman
Tribunal No.1 (Special District Judge, Chittagong) for disposal. The judgment-debtor-
plaintiff without praying for any relief against the award within time under the provisions of
the Act, 2001, filed the illegal suit just to create obstruction to get possession of the suit
property. The plaint was liable to be rejected under clauses (a) and (d) of rule 11 of Order VI
of the Code.

5. The application for rejection of the plaint (hereinafter referred to as the application)
was contested by the plaintiff by filing written objection contending, inter alia, that the
application was liable to be rejected as none of the clauses of rule 11 of Order VII of the
Code was attracted in the instant suit, particularly, in view of the fact that the plaintiff
specifically averred in the plaint that there was no agreement between the parties on
15.03.2002 as alleged by the defendants and the award was not pronounced as per the
agreement; that on a plain reading of the plaint, it could not be said that it was either barred
by law or the averment made in the plaint did not disclose cause of action to file the suit.

6. The learned Joint District Judge by the order dated 05.04.2005 rejected the plaint.
Being aggrieved by the order (the order rejecting the plaint is a decree within the meaning of
section 2(2) of the Code), the plaintiff filed First Appeal No.105 of 2005 before the High
Court Division. A Division Bench of the High Court Division by the impugned judgment and
decree dismissed the appeal; hence this petition.

7. Mr. A. F. Hasan Arif, learned Counsel for the petitioner has, in fact, re-argued the
points urged before the High Court Division and has further argued that the High Court
Division misconceived the provisions of section 42 of the Act, 2001 vis-a-vis the facts and
circumstances of the case as averred in the plaint and thus erred in law in dismissing the
appeal on the erroneous view that the plaint could be rejected “on both the counts i.e. under
rule 11 of Order 7 of the Code of Civil Procedure as also under section 151 of the Code of
Civil Procedure” as the plaintiff could not be allowed to re-open the question of validity of
an award keeping himself silent without taking recourse to section 42 of the Act, 2001.
Therefore, the impugned judgment and decree calls for interference.

8. Mr. Mahmudul Islam, learned Counsel who entered caveat on behalf of respondent
Nos.2-4, on the other hand, has supported the impugned judgment and decree. He has argued
that section 43 of the Act, 2001 has spelt out the grounds on which an arbitral award may be
set aside and the plaintiff could take all the objections in respect of the arbitration agreement
and the arbitral award as alleged in the plaint by filing an application under section 42 of the
Act within sixty days from the receipt of the award, but he without taking recourse to the said
provision of law filed the suit for knocking down the arbitral award, the High Court Division
did not commit any error of law in dismissing the appeal and as such, no interference is called
for with the impugned judgment and decree and the petition be dismissed.
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9. From the order of the learned Joint District Judge, it appears that he rejected the plaint
on the view that since the plaintiff did not pray for setting aside the award within sixty days
from the receipt of the award under section 42 of the Act, 2001, the suit was hit by the said
provision of the Act and the plaint was liable to be rejected under Order VII, rule 11(a) and (b)
of the Code; the High Court Division by the impugned judgment and decree endorsed the
said view of the learned Joint District Judge.

10. In view of the averment made in the plaint and the relief sought therein as noted
earlier, the moot point to be decided in this petition is whether the High Court Division
committed any error of law in affirming the order passed by the trial Court rejecting the plaint
in view of the provisions of section 42 of the Act, 2001. In order to decide the point, we
consider it necessary to quote some statements made in the plaint. In paragraph 2 of the plaint,
it has been stated as follows:

g eIl w3 @ =N afRwS T Ao S /o/200331 SIfTd I €3k
el thhictl tjrtla HLY Libs afers zens it Aiegfe sa: Ife ok Siemg weik
BlgR 97 AFF FIHER 3¢/0/o332 OIfFY IS WO @V JHIER MW @R IR
@EMMCS FEFA FACR S BRA™ T T &6 SWMEcs SN % qamia Fiew wiffe
R W4 8/2008% WNER @ wifers Afff I zeaid =1 . . fog
QTP 5¢/0/o 3R SIfT TS @AW et 2T 200 53R AR K4 WS Tﬁ??ﬁ I
ajq; ipso facto void-ab-initio quz sfe @MW JTge TASG! A ¢/wo 3 GIR
@—@@W‘ﬁmﬁﬂmaﬁ—wwewﬁmmwﬂﬁmw
fr thhict LaL jite jigm; 12/04C citMm gJuju bk remre 5% 223 SRt ~fRms &)
o TER S0 ST Arere SN Toied Wik N Ao FReifre se/o/oxEr wiftt
Avifve @rmm = =3 20052 @9 AR 93k ipso facto void illegal and
without jurisdiction qu Hhw ajgj hictl Il LikLIE qCte ica /1 <ol @t opim ze
BhntLz”

11. In paragraph 2(Ka), it has been stated “nitmni BCe, 2001Ci HI --- 4@ ce I @3 »-4
el thhict J 5-97: @M 7&TS SiF=ig SIgE IeaeEs T fffis @ afyers =3 w13
T @9 Contractual obligations ptV qu ejCz 12/03/02Cu ajtIM 8k ta-FitrL nitmne;ji
Qisafe qJujl Lbj (Rm ajgi qu €jCz 15/03/2002Cw ajtIM AimiMa HLtV stamp H hjct Hhw
Y @i TR ge Sl Wre W s st & QifstEs s¢/ow/R00332
wifitad pfeia i siew e sierzre cUNEL 6Qed e J 0jix eitSj EVie, Hhw 1-
87 Al @ SETRg SE AECET ATF Tk G4 T 8 SIE I IFF 49 9% g
2ifFTeTe SImE FRES T ¥ I pfe amr 712 g [ g 5 @ @
T R fmafafs =7 7121 [oaR de/fo/o33 Oiffited T& e pie7@ =ferdl =iz 200
2R 97 94w e =7 R feafoe 22ea)”

12. Paragraphs 2(N), 2(S) and 4 read as follows:

| | | (N) oS wfeem i o2t 3¢/09/20033: St Ffee uas oS T4
Iferdll MM gw FAR 93 Sfond Al [l [Reswe Sfce st =i a9
drama sfrs 233t 0 [Aeafbe 2309 ofFe @i srvaeam feear afsfafamcm s
(I PIC T N2 AR =T WECT A2 WS IGAGTS! AR

| | | (S) 15/03/2002Ck ajtlcss frs =NfemmmR afytrt qar @MW
nitmn BCe 2001Cw HI 9/11/23/25/27/29/30/38 pq Aetief dilj pjq Aepa ej gJuju
=iferdlt ey 731 FR@w ipso facto void-ab-initio =1 @3r @Ry =i =gt Raw
T FAS @MW 2{bifFe 27 72| ETRY *Nferd W2 «F 88 LRl PR TR (I ATHCH
72| FfAe @EMM executable 7 ST o[ TR 8/08F2 WA BfeTCS A |

| || (4) TR @Y 53/09/03F Wit SrAitE St ot faca Ten iy
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ferll FRFER T fifen Frae 2sa@ FE [T d¢/ov/oR wifftd I ¥R
sy A FrEE SR AR GRS JT S @R de/o0/orF wifitd TR
a3s foRe I R oieRy wetE oigEr Lal th-BCef, HMtauil higia Hhw
*Ifer W12 200532 Y AL TS @M A5 TR FITF QIR AICAT FAS @R
TS SoF G 8/08FR WAl ARG AN SRS TR 230 Troerna Al
2120 T FICE AWETCOT TR LT A AL AT Gy o< 23702

13. A reading of the above quoted statements of the plaint prima facie shows that the
plaintiff, in fact, challenged the arbitration agreement dated 15.03.2002 as well as the arbitral
award given by the Arbitrator, Alhaj Dastogir Chowdhury on the said date. Before the trial
Court, the plaintiff made a grievance that no award was served upon him, in other words, he
did not receive any award from the Arbitrator, but the statements made in the plaint (as
quoted above) clearly show that he, in fact, received the award. The defendants also in the
application under Order VII, rule 11 of the Code categorically stated that the copy of the
award was served upon them and the plaintiff. The plea that the plaintiff did not receive the
award prima facie does not appear to be bonafide, because had he not received the award
how he could challenge the same in the suit with so many particulars. In the context, the trial
Court rightly stated that *““the plaintiff has been demanding that he did not receive the copy of
the award, but as soon as he received it he may apply to the proper Court, the learned
District Judge Court, but instead the plaintiff has filed this suit here in this Court.”

14. Whether the plaintiff could file the suit challenging the legality of the arbitration
agreement and the arbitral award, we consider it relevant to see the provisions of sections 42
and 43 of the Act, 2001 which read as follows:

“42 Application for setting aside arbitral award- (1) The Court may set aside any
arbitral award under this Act other than an award made in an international commercial
arbitration on the application of a party within sixty days from the receipt of the award.

(2) The High Court Division may set aside any arbitral award made in an
international commercial arbitration held in Bangladesh on the application of a party
within sixty days from the receipt of the award.

43. Grounds for setting aside arbitral tribunal- (1) An arbitral award may be set
aside if-

(a) the party making the application furnishes proof that-

() a party to the arbitration agreement was under some
incapacity;

(i)  The arbitration agreement is not valid under the law to which
the parties have subjected it;

(iii)  the party making the application was not given proper notice
of the appointment of an arbitrator or of the arbitral
proceedings or was otherwise unable due to some reasonable
causes to present his case.

(iv)  the arbitral award deals with a dispute not contemplated by

or not falling within the terms of the submission to
arbitration, or it contains decision on matters beyond the
scope of the submission to arbitration;
Provided that, if the decisions on matters submitted to
arbitration can be separated from those not so submitted,
only that part of the arbitral award which contains decisions
on matters not submitted to arbitration may be set aside;

(v) the composition of the arbitral tribunal or the arbitral
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procedure was not in accordance with the agreement of the
parties, unless such agreement was in conflict with the
provisions of this Act, or, in the absence of such agreement,
was not in accordance with the provisions of this Act.

(b) the court or the High Court Division, as the case may be, is satisfied
that-

() the subject matter of the dispute is not capable of settlement
by the arbitration under the law for the time being in force in
Bangladesh;

(i) the arbitral award is prima facie opposed to the law for the
time being in force in Bangladesh;

(iii)  the arbitral award is in conflict with the public policy of
Bangladesh or

(iv)  the arbitral award is induced or affected by fraud or
corruption.

(2) Where an application is made to set aside an ward, the court or the
High Court Division, as the case may be, may order that any money
payable by the award shall be deposited in the Court or the High
Court Division, as the case may be, or otherwise secured pending
the determination of the application.”

15. Sub-section (1) of section 42 has clearly spelt out that the Court may set aside any
arbitral award under the Act, 2001 other than an award made in an international commercial
arbitration on the application of a party within sixty days from the receipt of the award and in
section 43 thereof grounds have been enumerated on which an arbitral award may be set
aside. And now, if we look at the prayers made in the plaint as stated earlier, it would appear
that the plaintiff sought to set aside the arbitral award given by the Arbitrator by seeking
declaration that the same was illegal, without jurisdiction, was of no legal effect and was ipso
facto void and the grounds for seeking such declaration were that no arbitration agreement
was entered into between the plaintiff and defendant No.1, and that on the basis of a so-called
agreement, an award was given by one Alhaj Dostagir Chowdhury. The plaintiff also alleged
that the so-called award was given in violation of the provisions of the Act, 2001; that Alhaj
Dostagir Chowdhury was not appointed as the sole Arbitrator as per the provisions of the Act;
that none of the parties or their representative signed the award and that the Arbitrator gave
the award illegally, without jurisdiction and in violation of the provisions of the Act, 2001.
And all these allegations clearly embrace the grounds, particularly, ground Nos.(ii), (iii), (iv)
and (v) as enumerated in section 43 of the Act, 2001 quoted hereinbefore. But the plaintiff
did not file any application before the District Judge within sixty days from the date of receipt
of the award for setting aside the same.

16. In the context, section 39 of the Act, 2001 is also relevant. The section reads as
follows:

“39. Award to be final and binding- (1) An arbitral award made by an arbitral
tribunal pursuant to an arbitration agreement shall be final and binding both on the
parties and on any persons claiming through or under them.

(2) Notwithstanding anything contained in sub-section (1), the right of a person to
challenge the arbitral award in accordance with the provisions of this Act shall not be
affected.”

17. A reading of sub-section (1) of section 39 shows that an arbitral award made by an



6 SCOB [2016] AD  Md. Nurul Abser Vs Alhaj Golam Rabbani & ors (Md. Abdul Wahhab Miah, J) 60

arbitral tribunal pursuant to an arbitration agreement shall be final and binding both on the
parties and on any persons claiming through or under them. Sub-section (2) thereof has
further provided that notwithstanding anything contained in sub-section (1), the right of a
person to challenge the arbitral award in accordance with the provisions of this Act shall not
be affected.

18. A combined reading of the provisions of sections 42, 43 and 39 of the Act, 2001
clearly shows that the only remedy open to a person who wants to set aside an arbitral award
is to file an application under section 42 of the Act, 2001 within sixty days from the date of
receipt of the award and after the expiry of the period of sixty days as envisaged in the
section, the award becomes enforceable within the meaning of section 44 thereof and thus,
jurisdiction of the civil Court has impliedly been barred if not expressly. In the context, we
may also refer to section 9 of the Code which has clearly provided that the Courts shall have
jurisdiction to try all suits of a civil nature excepting suits of which their cognizance is either
expressly or impliedly barred and therefore, in view of the provision of section 42 of the Act,
2001, clause (d) of rule 11, Order VII of the Code is attracted.

19. The Act, 2001 is a special law and it has been enacted with the sole purpose of
resolving the dispute between the parties through arbitration and after an award is given by
the Arbitrator(s), if it is allowed to be challenged in a civil suit, then the arbitration
proceeding shall become a mockery and the whole purpose of the arbitration scheme as
envisaged in the Act, 2001 shall fail. Therefore, the trial Court rightly rejected the plaint and
the High Court Division did not commit any error of law affirming the same and as such, no
interference is called for with the impugned judgment and decree.

20. Accordingly, this petition is dismissed.



