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Deed of Gift:
There is nothing on record to show that Promoth Nath was a man of unsound mind or
that plaintiff had any relationship with Promoth Nath whatsoever so as to take him to
the Sub-Registry office and to fraudulently get the kabala executed by Promoth Nath.
Defendants never raised any question on this aspect in any manner.
The above statement of the executant considered with the rent receipts showing
payment of rent for the suit land by the plaintiff for the years 1981 to 1994 and the fact
of silence of the two sons of Promoth Nath (defendant No.1 and 2) in not challenging
plaintiff’s kabala and the fact of physical possession of the plaintiffs lead me to conclude
that plaintiffs’ purchase is genuine and that their kabala dated 07.06.1980 was acted
upon and that the earlier deed of gift dated 10.01.1979 purportedly made by Promoth
Nath in favour of his son was a mere paper transaction so far the suit land is concerned.
... (Para 58 & 59)

Judgment
Md. Emdadul Hugq, J:

1. The Rule issued in this Civil Revision is about sustainability of the judgment and
decree dated 26-01-1998 by which the learned Additional District Judge, Magura allowed
Title Appeal No. 182 of 1996 and thereby dismissed Title Suit No. 89 of 1994 on reversing
the judgment and decree dated 7-10-1996 passed by the learned Assistant Judge,
Mahammadpur, Magura in the said suit in favour of the plaintiff-petitioners.

2. Plaintiffs Case: In the above noted suit the petitioners as plaintiffs prayed for the
following three relieves:
(1)  declaration of their title to and conformation of possession over
the suit land measuring 20 decimals as described in the schedule to the
plaint,
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(2)  a declaration that the two transfer documents in respect of the
suit land being the deed of gift dated 10-01-1979 purportedly executed by
Promoth Nath in favour of his son being defendant No. 2, Amal Kumar
and the registered kabala dated 27-07-1994 executed by defendant No. 2
in favour of his brother’s wife being Laxmi Rani, defendant No. 2(ka), are
collusive, void and not binding upon the plaintiffs, and

(3) for a permanent injunction restraining the defendants from
disturbing plaintiffs possession over the suit land.

3. The plaintiffs claim that they have purchased the suit land by a kabala dated
07.06.1980 executed by the original owner Promotha Nath being the father of defendant Nos.
1 and 2. Since purchase, plaintiffs have been in continuous possession and paid rent to the
Government. But, in the 1% part of Jasitha, 1401 B.S., the defendant Nos. 1 and 2 threatened
to dispossess the plaintiffs and to sell out the suit land. Later on, plaintiffs came to know that
defendant Nos.1 and 2 have created a false and collusive transfer deed dated 27.07.1994 in
favour of defendant No. 2(ka) being wife of defendant No.l on the basis of a deed of gift
dated 10.01.1979 purportedly executed by their father Promoth Nath in favour of one of his
son being defendant No.2. Hence the suit.

4. Case of defendant No. 2(ka)._This defendant, Laxmi Rani, is the wife of defendant
No. 1 Subodh Kumar. She was impleaded in the suit as added defendant on the basis of one
of two the disputed transfer documents being the kabala dated 27-07-1994 executed in favour
of her by her husband’s brother defendant No. 2 Amal Kumar.

5. This defendant admits the original ownership of Promoth Nath Sikder. But she denies
title and possession of the plaintiffs by virtue of plaintiffs kabala dated 07-06-1980. She
contends that the suit is not maintainable and that it is barred by limitation and bad for defect
of party.

6. She claims that her father- in- law Promoth Nath, by a registered deed of gift dated 10-
01-1979, transferred the suit land along with other lands in favour of his son Amal Kumar
(defendant No.2) from whom she has purchased the suit land and other lands by a kabala
dated 27-07-1994. Since then she has been possessing the suit land through a bargader named
Abdul Khaleque.

7. Deliberation at the hearing in Revision: At the hearing of this Revision, Mr. Goutam
Kumar Roy, the learned advocate for the petitioner-plaintiffs, submits that the appellate Court
failed to consider that this suit was instituted on 07.07.1994 and that the contesting defendant
No. 2(ka) claims the suit land after institution of the suit on the basis of the kabala dated
22.07.1994 and therefore this transfer is hit by section 52 of the T.P.Act, 1882 (shortly the
Act, 1882).

8. Mr. Roy, the learned advocate next submits that the appellate Court also failed to
consider that defendant No.1, being vendor of defendant No.2 (ka) never contested the suit
nor did appear as a witness to support the case of the alleged gift by his father in favour of
himself or to support the subsequent transfer in fvour of his brother’s wife being the
contesting defendant No.2 (ka).

9. Mr. Roy, the learned advocate, further submits that the appellate court also failed to
consider that the plaintiffs have produced sufficient and credible evidence to prove their title
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and possession and that the alleged deed of gift dated 10-01-1979 by the original owner in
favour his son (defendant No.2) was never acted upon.

10. In support of his submission Mr. Roy, the learned advocate, refers to the cases of
Abdul Mazid Howladar and others vs. Lehaj Uddin Howlader and others reported in 16
B.L.D (AD)(1996), page-197 and to the case of Afaz Uddin Molla and others vs. Moyez
Uddin reported in 1985 BLD(AD), page-54.

11. In reply Mr. Kalipada Mridha, the learned advocate for the opposite party defendant
No. 2(ka), submits that the appellate Court, upon discussion of the oral and documentary
evidence on record, rightly held that the deed of gift dated 10-01-1979 executed by the
admitted owner Promoth Nath in favour of his son (defendant No.2) was a deed prior to that
of plaintiffs’ kabala dated 27-06-1980 and therefore no title passed on to the plaintiffs.

12. Mr. Mridha,, the learned advocate, next submits that the possession of defendant
No.2(ka) has been proved by credible witnesses and therefore no interference from this Court
is necessary on those questions of fact.

Findings and decisions in Revision:

13. The impugned judgment passed by the appellate Court is one of reversal. So I have
perused all the materials on record including the judgments passed by the courts below and
the evidence adduced by the parties.

14. Admittedly the suit land belonged to Promoth Nath which is further evidenced by the
exparte decree obtained by Promoth Nath in Title Suit No. 461 of 1968 ( Exhibit-1-1(ka) in
respect of correction of the S.A. record wrongly prepared in the names of one Mohiuddin and
others.

15. Both the parties claim their title and possession as the successor-in-interest of the
admitted owner Promoth Nath. The plaintiffs claim the suit land on the basis of the kabala
dated 07.06.1980 (Exhibit-2) executed by Promoth Nath himself. On the other hand, claim of
the defendant No.2(ka) is based on the gift deed that was executed by the same owner before
the kabala of the plaintiffs i.e. by the deed of gift dated 10-01-1979 (Exhibit-ka) in favour of
defendant No. 2 being the son of Promoth Nath. Defendant further claims that she purchased
the suit land the kabala dated 27.07.1994 from the said son of Promotha Nath.

16. So the principal issue before this court is whether plaintiffs have acquired any title to
the suit land by virtue of their kabala dated 07-06-1980 which is subsequent to the disputed
deed of gift dated 10-01-1979 in favour of defendant’s vendor.

17. On this question of fact, the trial Court has endeavored to decide as to whether the
respective title documents of the parties was acted upon and accordingly focussed its
discussion on the possession aspect.

18. The trial Court, with reference to the statements of the P.Ws. and D.Ws., recorded
findings to the effect that the plaintiffs could prove their possession by producing credible
oral evidence and also the rent receipts (Exhibit- 3 and 3(ka). The trial Court disbelieved the
D.Ws. upon recorded reasons that D.Ws. 1-4 were interested witnesses and D.W. 5 made
statements contradictory to those of D.W.l being husband of the contesting defendant
No.2(ka).
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19. On the contrary, the appellate Court recorded a finding that the deed of gift dated 10-
01-1979 executed by Promoth Nath in favour of his son defendant No. 2 being vendor of
defendant No. 2(ka) is a document prior to that of plaintiffs’ kabala dated 07-06-1980 and
therefore the deed of gift is to be pre-sumed as valid unless the plaintiffs can prove that the
said gift deed was fraudulent.

20. I agree with the above reasoning of the appellate court with regard to the presumptive
value of the said deed of gift and plaintiff’s burden to disprove it. In discharging the said
burden, plaintiffs appears to endeavored to prove their possession over the suit land.

21. But the appellate court discarded credibility of the P.Ws. on the reason that they have
made statements contradictory to one another with regard to the relevant aspects of plaintiffs’
possession, namely whether the plaintiffs particularly plaintiff No.1 (P.W.1) himself
cultivated the suit land or through the bargardar, and the time of cultivation and the person
who actually ploughed the land.

22. The appellate Court further recorded a finding that the plaintiff No. 1 as P.W. 1 could
not state the date of the alleged threat and the cause of action of the suit.

23. Thus it is evident that the oral evidence with regard to possession is part of the
material evidence on the fact-in-issue. The findings of the appellate court as the last court on
the question of fact is to be generally taken as correct, unless such finding suffers from the
defect of non consideration or misreading of material evidence.

24. On perusal of the evidence on record, it is revealed that the appellate court has not
only misread the evidence on record but also recorded distorted version of the deposition of
the P.Ws. This will be clear from the following discussion.

25. The appellate Court has recorded the following findings (underlines added):
S WIHCrcS JfETRCR et BIFI[Iea Ffer ey 7=/eT
I G CSTHIF IR [t TS FIfer4y) €~ 51F FiH 711 Ffer erives
DIRTT FRICET IS SR NI SfNee [F P97 127, F FIET A, NI
T P G FOP O ¢V G, TSN NI SINeS [ P ey, GF
AIIS] P GF JRCA [ T (P [FOICT o 3 COITeT, Fifer N SN FRT
B 51 9 TF 42 T [ F TS, 3,2,9 @ 8 GF (GTHIT NP NI
AT FS TF 7 TFE © GIR 8 (GrHIF IfeRITRT M SN 5I¥ P
S99 5 7, T, 5 G2 2 S VI SN 517 ¢ O™ T Mg

26. The above findings of the appellate Court is the result of misreading and non-
consideration of the text of the deposition of the P.Ws. as quoted below.

27. P.W. 1 being plaintiff No. 1 in the line of his plaint, stated in examination in chief as
follows:
“GB SN WE BE| SN TGH 2 (AT .20 *[oF AR | TN G
TS 8L Aub HR NNETF [N fBfar »x: fRaii=s =iczs 5i3cs T3 [ fofer
@A FIZ | TAN@ VBES 8 AN @EAETT ST A ... 7

28. “P.W. 1 stated in cross-examination as follows:
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s o 2ts =Y 51 a1 s 8 (256 59 @1 a3 &y
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&t “ita oSt & ... A9 f{re 8 SRE @EE T Sl
> T TSI ST AT (ACACE | BERS S SooHe AT BF I |
BEf®S SHol QG 80 AT ©F I | TACHT HCANS TN G BF FACS
M 32 S5 AT TN G FACS A O > [T@ART FIez o
BIZ....... > 2 fFRAY et S 2@ e ”

29. The above deposition of P.W. 1 clearly refers to the time of the alleged threat and the
mode of his possession. He has stated the detailed manner of his cultivation, i.e. at the time of
immediately after purchase from Promoth Nath and also at the subsequent times.

30. P.W. 2 =5 5= TS is a resident of the suit village and owner of the contiguous
land. In his examination in chief and cross examination on 22.07.1996, P.W. 2 supported
possession of the plaintiffs. He stated as follows:

“NIET = et SUNE wfY SieR) AR @ SN AL e | TN
RN @ & A F2) N Wi FriEa @i o) wfecs #w2 Je=
B SR |

XXX

21572 Ji”l 53/58 I=F @9 A AW AT | IFOACH 7R NCI=F [T
(plaintiff/P.W.1) SI=F S&/>% I =Y W | AHIRF I/ &fw Ifem e
O TN NN I =S L Q@ I W WA I B

.............. Q2 Ffer N SNCS T* (N R ....... NARED TS
CBCE QI @G| It S CPrel [Ien2 | ... AT ST SS=t
SIS =& T @ ST I <FICG TN, FL® 8 S BTG | S*
I I 7N~ ey sof<ga f==)

31.P.W. 3 (&= == f2g157) and P.W. 4 Bishwa Nath Kumar are co-villagers of the
plaintiffs. They made statements similar to those of P.W. 2 and supported plaintiffs
possession from the time of their first possession and also the fact of their present possession
and the fact that two persons named Harbilash and Tabibar were workers under plaintiff
Monohor.

32. P.W 4 further stated in cross-examination as follows:
“ AR FAF (P.W.4) SN GIGICS] O | A IRCEH =N W ife o=
T T /5 T=A | VAT AT &N (7 ©AF i1 e wiwes =<
T GITR 901 Si CHIRACE A g > fT@ad

33. The misreading of the oral evidence of P.W.4 by the appellate court is evident with
regard to its finding about the relationship of plaintiff and P.W. 4. The appellate court
recorded a perverted finding that ‘“f>I&fZ® 8 IMI= IvTS ©I3”

34. But P.W. 4 in fact stated that “>7=% 3219 (P.W. 3) SUI 56T 13~ and P.W.4 no
where stated his relationship with the plaintiff.

35. There is nothing on record to show that any of the three co-villagers (P.W. 2-4) are
interested witness or their testimony can be otherwise discredited.
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36. All the 4 P.W’s consistently stated that plaintiffs have been in possession of the suit
land since immediately after purchase from Promoth Nath 15/16 years ago i.e. in 1980, that at
the time of purchase there was paddy on the land previously grown by Promoth Nath, that
after harvest this paddy was divided between the vendor and the plaintiff, that at the time of
such division, son of Promoth Nath himself i.e. Subodh (defendant No. 1) was present.

37. All the 4 P.W’s consistently stated the manner of plaintiffs’ possession that plaintiff
himself cultivates the land with the help of his son and some time with the help of others like
Harbilash and Tabibar. This aspect of the evidence was also misread by the appellate court.

38. On the contrary, D.W. 1 being Subodh Kumar (defendant No.1) and the husband of
contesting defendant Laxmi Rani No.2(ka) deposed on behalf of Laxmi Rani. He made
contradictory statement with regard to the mode of possession of his wife. In examination in
chief, he stated that......... e AT YT @2 wfe| =0 5 SI=E heNs. WA
= I S37e FACEA (defendant No.2) W= (ACIE sRIAAT <ecc=1”

39. But, in cross-examination D.W. 1 stated that ‘TR FIN NCH AN FACH A
Ifecs nfa=t ... = [N = wEE S,

40. D.W. 2 Abdul Khaleque stated that he had been cultivating the land as bargader under
Laximi Rani for the last two years i.e. before his deposition on 31-08-1996 and before that he
had been a bargaqdar under Amal Kumar.

41. D.W. 3 Probhash Kumar stated that Laximi Rani possesses the suit land through the
bargader Mj-mL. But D.W.3 is silent asto whether this bargadar was ever in possession under
the vendor Amal. However in cross —examination he stated that “3=: fREAR o7 ===
7N YTHCS B[R | O AN AT @ NCH TRIAN =Nig ACETHCH = A ”,
Which means that he is a close relative of defendant No.2 i.e. brother of D.W.1 and hence an
interested intents.

42. D.W. 4 stated that he is a day laborer working at the house of Laximi Rani and that
he, on behalf of Laxmi Rani collected paddy from bargadar Khaleque. This witness is clearly
an interested witness.

43. D.W. 5 stated that he holds land near the suit land and that Laxmi Rani possess the
suit land through bargader Khaleque and that before her, Amal used to possess the suit land.
D.W.5 appears to be a disinterested witness but made statements which is vitally
contradictory to D.W.1 with regard to bargader.

44. The vendor of Laxmi Rani being defendant No. 2 has not come up to contest the suit
or to give testimony.

45. All the 5 D.W’s (D.W.1-5) stated about possession of Laxmi Rani (defendant No.
2ka). But D.W. 1 husband Laxmi Rani clearly made contradictory statement about such
possession through bargadar Abdul Khaleque (D.W.2), in that D.W. 1 denied cultivation
through any bargadar ‘===t = G 12,

46. Again the bargadar (D.W.2) claimed to be the bargadar under Laxmi Rani and also
under her vendor Amal i.e. brother of D.W. 1. But all the other D.W’s are silent about the
bargadarship of Khaleque (D.W.1) under Amal.
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47. Evidently the testimony of the D. W’s are inconsistent and also condictory to the
deposition of D.W.1.

48. The above discussion of the evidence on record clearly show that the appellate Court
totally misread the material oral evidence on record and also recorded distorted version of
material of the deposition of P.W’s.

49. The trial Court recorded its finding correctly on the basis of the evidence on record
with regard to possession.

50. I agree with the finding and decision of the trial Court that the plaintiffs have been
able to prove their possession.

51. Apart from the aspect of physical possession of the plaintiff, the other important
aspect of the scenario is that the plaintiffs are not in any way connected with the admitted
owner Promoth Nath. So, in ordinary course, they are not expected to possess the suit land or
to pay any rent or to have the custody of the rent receipts. The two rent receipts Exhibit- 2
and 2(ka) show that Monohor (plaintiff No.1) had paid rent for the suit land recorded in the
name of Mohiuddin and others in the year 1981 and lastly paid rent in 1994. These two
documents corroborate the fact of plaintiff’s possession.

52. The rent receipts, Exhibit-3 and 3ka showing payment of rent by plaintiff No.l
(Monhor) in the name Mohiuddin Nw are consistent with the decree (Exhibit-2 and 2(ka)
obtained by Promoth Nath against Mohiuddin and others in whose names the S.A record was
wrongly prepared. The rent receipts and the decree are also consistent with the claim of the
plaintiffs and statement of P.W.1 that they requested the defendants for delivering the copy of
the decree for obtaining mutation in favour of this plaintiffs.

53. The other document being the deed of gift dated 10-01-1979 (Exhibit- Ka) shows that
Promoth Nath made a gift in favour of his son Amal Kumar (defendant No.2) and thereby
transferred 20 decimals out of the non disputed Plot No. 679 and 20 decimals out of the suit
Plot No. 771. But the said donee has not contested the suit nor was he produced by the
contesting defendant No. 2(ka) as a witness.

54. It is noted that the manner of recording the signature of Promoth Nath as the
executant of the said deed of gift on various pages particularly of page No.2 and 3 raises a
suspicion. Because location of the signatures on these two pages (No.2 and 3) show that there
are uneven indenture around the three sides of the signatures indicating that the signatures
might have been taken on the two blank pages and thereafter the writings were recorded. It is
noted that page No.3 contains the description of the land transferred i.e. the suit land and
another parcel of land. Such manner of signature is clearly different to the those of the first
and the last page. This aspect of the signatures was not noticed by the courts below.

55. It is further noted that the particulars with regard to stamp vendor and the date of
purchase of stamp of the said deed of gift further show that the 1*' and last sheet of the
document were purchased on 04-01-1979 and those of the aforesaid 2" and third pages
containing different manner of writing and signature were purchased on 22-12-1978 from a
different vendor.
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56. Such different dates on the stamp-papers by itself do not negate the validity of a
document, but strengthens the suspicion expressed above.

57. The above suspicion is re-inforced when considered with the statement made by the
same executant Promoth Nath in the affidavit portion of the plaintiff’s kabala dated
19.06.1980 that “.......... @3 e T =W FRQE AfGFE =g, This significant
statement clearly indicates that the executant has asserted that he had not previously
transferred the suit land to any other person and thus Promoth Nath denied the truth of
making gift of the suit land as claimed by the defendant.

58. There is nothing on record to show that Promoth Nath was a man of unsound mind or
that plaintiff had any relationship with Promoth Nath whatsoever so as to take him to the
Sub-Registry office and to fraudulently get the kabala executed by Promoth Nath. Defendants
never raised any question on this aspect in any manner.

59. The above statement of the executant considered with the rent receipts showing
payment of rent for the suit land by the plaintiff for the years 1981 to 1994 and the fact of
silence of the two sons of Promoth Nath (defendant No.1 and 2) in not challenging plaintiff’s
kabala and the fact of physical possession of the plaintiffs lead me to conclude that plaintiffs’
purchase is genuine and that their kabala dated 07.06.1980 was acted upon and that the earlier
deed of gift dated 10.01.1979 purportedly made by Promoth Nath in favour of his son was a
mere paper transaction so far the suit land is concerned.

60. The appellate court failed to consider the above material evidence on record and
erroneously reversed the judgment of the trial court, and such reversal has occasioned failure
of justice. So interference is necessary in this Revision.

61. The above view is supported by the principle laid down by the Appellate Division in
the case of Md. Afazuddin Molla and others vs. Mayezuddin Sheikh being dead his heirs and
others (1985 (BLD)(AD) page-55, para-16) and in a number of other subsequent cases.

62. I hold that the deed of gift dated 10.01.1979 and also the kabala dated 20.07.1994
executed by defendant No. 2 in favour of defendant No.2(ka) so far these documents relate to
the suit land, are not binding upon the plaintiffs.

63. Accordingly I conclude that the impugned judgment and decree passed by the
appellate Court is not sustainable and liable to be set aside and that of the trial Court is to be
upheld.

64. However it appears that the trial court, in the order portion, did not record any
declaration about the two disputed deeds. The order portion of the trial court should be in
conformity with the correct findings of the trial court and should be accordingly modified.

65. In the result, the Rule is made absolute. The judgment and decree dated 26-01-1998
passed by the learned Additional District Judge, Magura in Title Appeal No. 182 of 1996 is
hereby set aside. The judgment and decree dated 07-10-1996 passed by the learned Assistant
Judge, Mohammadpur, Magura in Title Suit No. 89 of 1994 is hereby upheld with the
modification in the order portion of the Judgment passed by the trial Court that the deed of
gift dated 10-01-1979 executed by Promoth Nath in favour of defendant No. 2 Amal Kumar,
so far it relates to the suit land, and the kabala dated 27-4-1974 executed by defendant No. 2
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Amal Kumar in favour of defendant No. 2 (ka) Laximi Rani so far it relates to the suit land,
are declared to be not binding upon the plaintiffs.

66. No order as to costs.

67. Send a copy of this Judgment along with the lower court records.



