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Khulna University Act 1990

Section 28 (5):

When the law specifically used the words “&twors g (g fffies aur cerdors B vR
SIS BIITerd $9 < 1”0 i wIioma 7y $37 O *% wid1o 3@~ we hold that the post of
Dean will rotate firstly among the Disciplines, according to its seniority of being set
up/established, and then also among the senior Professors of each Discipline of the
school. Thus so far the two interpretations given by the two Ministries are concerned we
are of the view that the subsequent interpretation dated 06.03.2013 given by the
Ministry of Education is more rational, reasonable and acceptable for the purpose
interpretation of section 28 (5) of the Act. ...(Para 21)

Judgment
MIRZA HUSSAIN HAIDER, J.
1. When a good number of teaching staff, specifically the teachers of the life science

school of the khulna University, started boycotting class examination on the event of
appointment of Professor Dr. Samir Kumar Sadhu as the Dean of the Life Science School of
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Khulna University, Causing a dead lock in the academic atmosphere, 31 Teachers of
different Disciplines of the said University, finding no solution, came forward with Writ
Petitions No. 6324 of 2013 and obtained Rule on 20.06.2013 in the following terms:

*“ Let a Rule be issued calling upon the respondent to show cause as to why they
shall not be directed to take all necessary steps to hold all the scheduled examinations
of the Khulna University in accordance with the Academic Calendar of the University
from 23™ June 2013 and / or pass such other or further order or orders as to this
Court may seem fit and proper.”

2. Thereafter, on an application filed by the petitioners this Court on 10.07.2013 directed
the respondents to hold term-2 Examination of the Life Science School of the said University
within three weeks and perform all other academic and administrative duties relating to
holding of examinations including setting and moderating the question papers by the
concerned teachers of the said Life Science School of the said University. In the said order
dated 10.07.2013, this Court also observed that the reasons of such boycotting classes and
examinations by the teachers, which was continuing for last several months creating havoc in
the University premises forcing the students to go for hunger strike in protest of the aforesaid
conduct of the teachers, is due to the appointment of Professor Dr. Samir Kumar Sadhu as the
Dean of the life science school.

3. Under such circumstances, this Court on 10.07.2013, along with the aforesaid direction
also issued Suo Motu Rule No.19 of 2013 in the following terms:
“ Suo Moto Rule be issued upon the respondents to justify as to how and under
what authority Professor Dr Samir Kumar Sadhu has been appointed as Dean of the
said school within 03(three) weeks from date.”

4. Thereafter, one Dr. Md. Yasin Ali, Professor of Agrotechnology Discipline , Khulna
University Khulna, filed Writ Petition no. 6791 of 2013 challenging the appointment of Dr.
Samir Kumar Sadhu, Professor of Pharmacy Discipline as Dean of the Life Science School,
vide impugned Memo no. Khu:Bi/ Prosha-83/95 dated 07.03.2013 (Annexure-E) and
accordingly, Rule was issued on 14.7.2013 in the following terms:

“ Let a Rule Nisi be issued calling upon the respondents to show cause as to
why the impugned Office Order dated 07.03.2013 under memo No. Khu.Bi/ Prosha-83/
95 (Annexure-E) issued under the signature of Respondent no.3 appointing respondent
no.4 Namely Dr. Samir Kumar Sadhu, Professor of Pharmacy Discipline, Life Science
School, Khulna University as Dean of Life Science School of the said University without
complying with the provision of Section 28(5) of the Khulna University Act, 1990 should
not be declared to have been issued without lawful authority and of no legal effect and
further to show cause as to why the respondents should not be directed to appoint the
petitioner as Dean of Life Science School, Khulna University as per the said provision of
law and / pass such other or further order or orders as to this Court may seem fit and
proper.”

5. The aforesaid three Rules being issued relating to the same subject matter, all are taken
up for hearing analogously and disposed of by this single judgment.

6. The background of the Rules have already been stated hereinabove.

7. The petitioner in Writ Petition no. 6791 of 2013 claimed that being appointed as
Lecturer in the Agrotechnology Discipline, of the Life Science School, under the Khulna
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University, he joined the said post and was performing his duties as such to the satisfaction of
the authority concerned. Thereafter, he was promoted to the post of Assistant Professor,
Associate Professor and then promoted to the post of Professor of the said University on
26.11.2005 vide Memo no. Khu:Bi:Prosha-136/97-1226 dated 11.12.2005 and accordingly
the petitioner, on 11.12.2005, joined as the Professor and since then he has been discharging
his duties with full satisfaction of the authority concerned (Annexure- A-1). The respondent
no. 3 prepared a seniority list of the Professors of different disciplines of Khulna University
(Annexure-C) which was forwarded to the Dean of Science, Engineering and Technology
School, Khulna University wherein the petitioner has been placed in Serial no.12. It is stated
that in the meantime, Professor Dr. Md. Mizanur Rahman Bhuiyan the earlier Dean of Life
Science School being sent on retirement, the petitioner become entitled to be appointed as
Dean of the Life Science School, of the Khulna University pursuant to the
explanation/interpretation of under Section 28(5) of the Khulna University Act, 1990 given
by the Ministry of Law, Justice and Parliamentary Affairs obtained by respondent No.1 for
Respondent No.2 on 29.12.2009 (Annexures D and D-1). But without complying with the
provision of law and the explanation given by the concerned Ministry on Section 28(5), Dr.
Samir Kumar Sadhu Professor of Pharmacy Discipline of the Life Science School, Khulna
University (Respondent no.4) has been appointed as Dean of the Life Science School, vide
impugned Memo dated 07.03.2013 (Annexure-E) instead of appointing the Senior Professor
i.e. the petitioner.

8. Under such, circumstances the petitioner on 30.06.2013, served a notice demanding
justice upon the respondent no.2, through his learned advocate, requesting him to appoint the
petitioner as Dean of the Life Science School, Khulna University upon cancelling the earlier
appointment of Professor Dr. Samir Kumar Sadhu (Annexure-F). But having received no
reply to the same, the petitioner was compelled to file this writ petition under Article 102 of
the Constitution and obtained the Rule on 14.07.2013 as mentioned above.

9. All the Rules being served upon the respondents, the Khulna University, represented by
its Vice Chancellor, (Respondent no. 1 in Writ Petition no. 6324 of 2013 and Respondent
no.2 in Writ Petition no. 6791 of 2013) entered appearance and filed affidavit in opposition
denying the material allegations of the writ petitions and contending inter alia that under
section 28(5) of the Khulna University Act, 1990 the petitioner in Writ Petition no. 6791 of
2013 is not eligible for appointment as Dean of the said school pursuant to the latest
clarification issued from the office of the Chancellor through the Secretary of the Chancellor,
who is no less than the Secretary of the Ministry of Education, modifying the earlier
clarification given by the Ministry of law, Justice and Parliamentary Affairs on 29.12.20009.
Thus there is no illegality committed by the respondent authority in appointing Professor Dr.
Samir Kumar Sadhu, as the Dean of the said school. According to the said affidavit in
opposition  of the University-authority , the earlier clarification given by the Ministry of
Law, Justice and Parliamentary Affairs in 2009 has been modified by further
clarification/explanation by the Chancellor’s Office i.e. the Ministry of Education vide
Letter dated 6.03.2013, as such the Rule should be discharged.

10. In Writ Petition no. 6324 of 2013, the respondent- University authority filed an
affidavit of compliance stating that  pursuant to the direction dated 10.07.2013, the
respondent authority held term-2 Examination of the Life Science School of Khulna
University within time and are performing all other academic and administrative duties
relating to holding of examinations including setting and moderation of question papers by
the concerned teachers of the said School in accordance with the schedule declared in the
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Academic Calendar of the University. In the said affidavit the respondent authority annexed
certain papers in support of the claim that appointment of Professor Dr. Samir Kumar Sadhu
as the Dean was made in accordance with law and without violating any provision of law.

11. However, on the face of affidavit of compliance as to holding of examinations on the
schedule as per directions of this Court Dr. Shahdeen Malik, the learned advocate appearing
on behalf of the petitioners in Writ Petition no. 6324 of 2013 submits that with the
compliance of the direction, the purpose of the Rule has already been served and the students
of the University are being allowed to sit in the examinations according to the academic
calendar of the University and since the appointment of Dr. Sadhu has not been challenged
in this writ petition there is nothing left for adjudication in this Rule. Dr. Malik on the
question of Suo Moto Rule No. 19 of 2013 regarding justification of appointment of
Professor Dr. Samir Kumar Sadhu, as Dean of the Life Science School, submits that on the
face of two different interpretations given by the Ministry of Law in 2009 and the other one
by the Chancellor’s Secretariat i.e. the Secretary of the Ministry of Education, who is ex
officio Secretary to the Chancellor in 2013, it has become essential for this Court to interpret
Section 28(5) of the Khulna University Act 1990. Thus he submits that it would be judicious
if the Court gives the correct interpretation on the said provision of law, for ends of justice,
which will automatically give a fruitful result to the smooth functioning of the Khulna
University.

12. Since the subject matter of the Suo Moto Rule no. 19 of 2013 and the subject matter
of Writ Petition no. 6791 of 2013 are same it would be wise to discuss the submissions
advanced by both the parties in Writ Petition no. 6791 of 2013.

13. Mr. Ruhul Quddus, the learned advocate appearing on behalf of the petitioner
submits, firstly, that pursuant to the Letter dated 22.04.2007 of the Khulna University, the
Ministry of Education requested the Ministry of Law, Justice and Parliamentary Affairs to
give opinion to resolve the problems as to the applications of section 24(1)(Ga), 24(1)(Gha),
28(5) and 29(3) of the Khulna University Act, 1990 and accordingly, the Ministry of Law,
referring to the clarification sought by the Khulna University, gave an opinion which had
been in practice before Professor Dr. Samir Kumar Sadhu was appointed as Dean of the said
school . It clearly shows that the Vice Chancellor would appoint the Dean of the Faculty/
School by rotating the said post among the Senior Professors of the said School and as such
the writ petitioner being Senior in all respect to Professor Dr. Samir Kumar Sadhu, although
he is from another Discipline, he is eligible to be appointed as Dean of the Life Science
School. In this respect he referred to Annexures C and D, respectively to the writ petition,
which is the seniority list, prepared and sent to different persons for their perusal and opinion.
This list, according to him, has been made in 2006 wherein the petitioner’s name appears in
serial no. 12 in respect of seniority and the name of Professor Dr. Sadhu has not been
incorporated therein. As such he submits that the petitioner is senior to Dr. Sadhu. Lastly, he
submits that the interpretation which has been given by the Ministry of Law, Justice and
parliamentary Affairs in 2009 should prevail upon all further explanation/interpretation
given by any other authority as such the Rule should be made absolute and the authority
should be directed to appoint the petitioner as Dean of the Life Science School.

14. Mr. Shamim Khaled Ahmed, the learned advocate appearing on behalf of the
University authority (Respondent no.2 in Writ Petition no. 6791 of 2013), on the other hand,
relying on annexures appended to the affidavit of compliance filed in Writ Petition no. 6324
of 2013 submits that the question raised in this writ petition encircles interpretation of
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Section 28 (5) of the Khulna University Act, 1990 as the opinion of the Ministry of Law
dated 29.12.2009 regarding the said provision does not clearly indicate anything as to
rotating the post of Dean among all the Professors of all the Disciplines rather the said
opinion/explanation indicates that the post of Dean shall rotate within the Senior professors
of the said School only. In this respect, he submits that such explanation has created
confusion among the mind of the professors of other Disciplines of the said Faculty/School
which has been established subsequently in different years. In this respect, he drew our
attention to Annexure-5 to the affidavit of compliance and submits that seven Disciplines
under the Life Science School have been established in different years from 1992 to 1999. As
such, there is less scope of promotion from the Disciplines which have been established
subsequently. Thus under the explanation of the Ministry of Law dated 29.12.2009 the post
of Dean of the said school would rotate only among the Professors of Forestry and Wood
Technology disciplines, Fisheries and Marine Resource Technology discipline;
Biotechnology and Genetic Engineering discipline and Agro- technology discipline, which
have been established much earlier, in 1992 to 1996. Whereas the Environmental science and
Pharmacy discipline (Dr. Sadhu’s discipline) both being established in 1997 the Professors
of these two disciplines being juniors to earlier established disciplines, will never get any
chance of becoming the Dean of the said School. Such position created frustration among the
Professors of other disciplines which have been established at a later state. As such further
explanation in respect of section 28 (5) of the Act of 1990 was sought for by the University
authority from the Chancellor’s Secretariate. Accordingly, it has been opined in 2013 by
the Chancellor’s Secretariat, that the system of rotating the post of Dean of each School of
the Khulna University, as provided for in Section 28(5) of the Khulna University Act, 1990,
will mean rotation among the Disciplines as well as among the Senior Professors of each
Discipline. Pursuant to the said explanation, since all the senior professors of each discipline
would get a chance to be appointed as the Dean of all schools the frustration caused earlier in
the mind of the Professors of other Disciplines established subsequently has been removed. In
this respect he submits that the language used in Section 28(5) of the said Act, 1990 -&to1s
T g feRTiies e crdor i g3 ST BIeTes $9F 170 S S0 56 $F S 7w
qRBo B@ 0 clearly indicates that the post of Dean will rotate among the Disciplines first
then among the Senior Professors of each Discipline which will not create any frustration in
the mind of any professor of any Discipline as each and every professor of each and every
Discipline would get a chance to be the Dean of each school in his life time. He further
submits that since section 28(5) of the said Act 1990 specifically empowered the Vice
Chancellor to appoint a Dean, from among the senior professors of all Disciplines by
rotation, unlike the Dhaka University wherein the post of Dean is an elected post, the Vice
Chancellor of Khulna University is required to exercise the said power more judiciously so
that none of the Professors of either of the disciplines is left out in respect of being
appointed as the Dean of the said School. In this respect he further submits that the
interpretation/explanation/clarification given by the Ministry of Education by its latter dated
06.03.2013 clearly indicates that any Discipline which does not have any professor, that
Discipline shall not get any chance to be appointed in the post of Dean of the said School.
The explanation in the said letter further indicates that if no other professor is found from any
other Disciplines then the first Discipline having adequate number of professors would get a
chance to be appointed as Dean and in the said explanation it has further been stated that any
Senior Professor, who has once been appointed as Dean will not be considered to be
appointed as Dean on a subsequent time rather the next Senior Professor of that particular
Discipline will be appointed. Accordingly, Mr. Ahmed submits that this opinion given by the
Chancellor’s Office through the Ministry of Education, is more rational, reasonable and
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judicious in nature for which there should not be any grievance from any Discipline and as
such, prays for discharging the Rule.

15. Lastly, referring to Annexure 12 and  13(dated 15.09.2013and 09.04.2014
respectively) to the supplementary affidavit in opposition filed in Writ Petition no. 6324 of
2013, Mr. Ahmed submits that since Mr. Sadhu on 15.09.2013 resigned from the post of
Dean of the Life Science School, the University Authority by letter dated 09.04.2014, signed
by the Registrar of the Khulna University, accepted the same and on the face of such
vacancy the Vice Chancellor of the University is working as the Dean in charge of the said
Faculty/School. So the grievance of the petitioner of writ petition No. 6791 of 2013 in
respect of the appointment of Dr. Sadhu, who is allegedly junior to him, is no more in
existence. As such all the Rules have become infructuous. Thus the University authority will
have to give fresh appointment in the post of Dean of the Life Science School as per
interpretation given by the Court.

16. Having gone through the entire facts and circumstances as well as the law referred to
by the parties, as stated hereinabove, we find that a simple question has been raised in these
Rules which relates to explanation/ interpretation/ Clarification of Section 28(5) of the
Khulna University Act, 1990. Rather which of the two interpretations given by the Ministry
of Law Justice and Parliamentary Affairs, in 2009 and the interpretation given by the
Chancellor’s office through the Ministry of Education on 06.03.2013 is the correct or more
rational/judicious. In this respect we need to see section 28(5) of the University Act, 1990
which reads as follows:

(o) Feafamte anfie iy feffo germ= AR, Tt g e i g
QLIA- (FF 8 TAPTHEE T *f50 ], IL:-

€3 T
(@) 2ftorss FeTa Ry RRfiEs s @ryor f5fsm uR o preeR 39 fAfgea
QYIAFTI T BT T W WiI66 RA 93k 5 22 IrvTwa @3iw oI Ao I
T 7|
17. Side by side the two explanations/ clarifications given by the Ministry of Law, Justice
and Parliamentary Affairs in 2009 as well as by the Chancellor’s Office, through Secretary
Ministry of Education on 6.3.2013, as appears from Annexure 8 to the affidavit in
compliance, filed by Respondent No. 1 in writ petition No . 6324 of 2013 also annexed as
Annexure D(1) in writ petition No. 6791 of 2013 and explanation from the Chancellor’s
Secretariat dated 6.3.2013 Annexure E to writ petition No. 6791 of 2013 which has been
replaced by Annexure 10 to the affidavit of compliance filed in writ petition No. 6324 of
2013 relating to section 28(5) of the Act of 1990 reads as follows:
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“5| LAl FRMTEER S BIieTeR, Lot e oi3d, ds»0 93 58(d) (1), 8(d) (V)
b (€) 9L X (0) YEATIR QO CF@ ST TR ST TG AT It / A /
Aot @ Fret FgaeE @I fw @Y IET | onefre  dorT Fgdee e
RETPTYCRT B17 TOTO BA! FECRS

(0) 9T 3b(¢) TIAIE 0TS T (g ey 7y @rdor Bfem 9 ez
BICER $9F el QqHRem J&7 B39 Siq M 9o @ 9k ol ) =8 arRim o7
JM IAA WFEA GOF@ AorF Fed [y s qag  crdion Bfsto a0 15
BT T sty Ty fAfEeid asisers Jag g @rvoE o wfo @ 9t
fRfeg R T Wi g3 @ RBERE Q@ OF *m ciaw G2 [BSifEa Im i o [Bfifea
A TP FLIASNAT FET (G0l fBfom 2w

51 20 FOIT03
eh @B ->v (V) RAE ToTHOR R 7T - (¢) 9 @Y T WR A, AOIF FOF [foq
R T rdior feforo 9k i - BIETR $9F e SLI+<FoE e $3F 81 W
JROT RBVR 4R o7 22 I0TEE @RI OIF A7 I M@ 94I@ 4005 Foew [eg
RfET Ter ©rdor Bfem o T BERIET T35 Sisms aer @rdwold fefem
RS @1

18. On the other hand the explanation given by the Chancellor’s Office through Secretary
Ministry of Education on 6.3.2013 (Annexure 10) reads as follows:
« fToTF FTd FERIHTTRA J0g BIeTd = AR[FE0 @ <8 qowed FHifaaTs afodt g
T 93 ARG o7 o BHfHEs @y sk Fie Ses W IR | @ e
AT @2 CRIA BT FATTIET J@ RFR AN G Afod s Qe 2 e @
7R B FAAO ITRAI ORF @IPod qS RfF o O tRd oF I AEE @)
I Ol T

Fre FFITRE > BT 005 OfFET FAAR >R SIZ7 -y/2009/48¢ TRAF

H@ A (A RRAITAT WZF, dvvo - 9T b (¢) KR JHYT ot IS T3t ==

19. One thing is required to be mentioned here that the explanation given by the Ministry
of Law on 29.12.2009 if followed then many of the Professors of other Disciplines
established lately shall be deprived of getting any chance of being appointed to the post of
Dean of any Faculty/School of the University. This can not be the intention of the law
makers. From the affidavit in opposition it appears that when the previous Dean of Life
Science school, Dr. Mizanur Rahman Bhuiyan, was sent on retirement, a vacuum was created
in respect of appointment of the Dean from among the Professors of other Disciplines who
were eligible. In this respect the earlier opinion created frustration in the mind of the
professors of other disciplines which were established lately. Accordingly, the University
authority, to prevent the frustration from among the Professors of subsequently established
Disciplines requested the Chancellor’s office through the secretary Ministry of Education,
who acts as the Chancellor’s Secretary to re-assess the same and give further opinion on
Section 28(5). Accordingly, on 6.3.2013 explanation has been given as stated above.

20. On perusal of section 28(5) of the Act 1990 it appears that the law provides “ciZ’K
“ig i verfb Wimictbi gia” tR'0Zvi rRIEIZ Ges FiBm PYji KZK sbi"6 fite Aa'icKi™ i gfa” Drvi Wib ¢
AezxZ nBte.”(underlined for emphasis) and since the word “gta’0 has been used twice one
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after the words “ctZ’K ~g i vierfo Wimictbi 0 and then after the words “Ges fiBm PYji KZK
ibi"6 fite AavcKi™i0 and since it appears further that the words “ctZ’K ~&ji erfb imictbi
gta” tR'6Zvi rfIEtZ” has been used first we are of the view that the post of Dean would first
rotate among each Discipline on the basis of its seniority i.e year of establishment and then
again among the Senior Professors of each Discipline of the School. Not on the basis of
combined list of all Professors of all disciplines of the School. If the later meaning is given
then the post of Dean will be rotating only among the Senior Professors of the entire School
and a discipline being set up in 1992, definitely, will have larger number of senior
professors than those set up subsequently. Thus if the appointment rotates only among the
Senior Professors of the entire School then the senior professors of other Disciplines
established or set up subsequently, will not get any chance of becoming the Dean probably in
their life time.

21. On a comparative study of the Khulna University Act 1990 with Dhaka University
Act it appears that the post of Dean of different Disciplines/ Faculties of Dhaka University
are appointed by election and there is no chance/ opportunity of rotating the said post among
the Professors of different Departments/Disciplines rather then by election, whereas in the
said Act of 1990 it appears that the legislature intentionally/purposefully used the aforesaid
term “ciZ’K ~@i terfb Wimctbi gta” tR'6Zi 1FELZ....” not “ctZ’K i verfb iWimictbi
Aa'icKi i gta” tR"0Zvi fiEIZ” so that each and every professor of each and every discipline
gets an opportunity to be appointed as Dean. Thus, what appears to us, is that the Vice
Chancellor shall appoint a Senior Professor as a Dean of a particular School / Faculty who
will function for two years and such nomination/appointment will be made on the basis of
rotation of the post among the Disciplines as well as among the Senior Professors of each
Discipline. In that view of the matter, one Discipline, which has been set up on an earlier
date, may have good number of Professors then the Discipline which has been set up on a
latter date, then the Professors of an older discipline having more senior professors will get
the benefit than the professors of a subsequently set up discipline, who will not get any
chance. That can not be the intention of the legislature. Thus when the law specifically used
the words “ctZ’K @i verfb iWmictbi gta” tR'0Zvi vREIZ Ges FiBm PWji KZK.ib 6 fite
Aa'icKi i gfa’ Dnvi Wxb ¢ AvieZxZ nBie” we hold that the post of Dean will rotate firstly among
the Disciplines, according to its seniority of being set up/established, and then also among the
senior Professors of each Discipline of the school. Thus so far the two interpretations given
by the two Ministries are concerned we are of the view that the subsequent interpretation
dated 06.03.2013 given by the Ministry of Education is more rational, reasonable and
acceptable for the purpose interpretation of section 28 (5) of the Act. As such we find
substance in the submissions made by the learned advocate for the University authority.
Accordingly we do not find any merit in the Rule issued in Writ Petition no. 6791 of 2013.

22. In the result, the Rule issued in Writ Petition No. 6791 of 2013 is discharged.

23. With the compliance filed by the respondent No. 1 in Writ Petition No. 6324 of 2013
pursuant to the Rule issuing order and the subsequent order dated 10.07.2013 the Rule is
disposed of.

24. Consequently, Suo Muto Rule No. 19 of 2013 is also disposed of.

25. However there will be no order as costs.



