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Editors’ Note: 
In this case the petitioner Danish Food Limited filed an application under Section 42 
and 51 of the Trade Marks Act, 2009 for removal of trade mark consisting of the word 
‘RANI’ granted by the respondent No.2 in favour of the respondent No.1 from the 
register. High Court Division, however, hearing both sides, found that section 51 has no 
manner of application in this case and stipulations provided in section 42 of the Act, 
have not been fulfilled so as to order the removal. Therefore, it rejected the application.  
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Sections 41 and 42 of the Trade Marks Act, 2009: 
Section 42 of the Trade Marks Act, 2009 deals with the removal and impose limitation 
of the mark from the registrar book for non use of the trade mark. According to sub 
section (1) of section 42 of the Trade Mark Act, 2009, on the basis of any application by 
any aggrieved person, High Court Division or Registrar of Trade Mark can remove any 
mark from the register book,  if the applicant of the trade mark registration of the 
goods or service or constituting company under section 41 of the Trade Marks Act, 2009 
has no honest intention or 1(one) month prior registration of the mark had not use the 
mark for honest purpose or has no use the mark for honest purpose after 5(five) years 
and above from the date of registration.               ...(Para 26) 
 
Section 42 of the Trade Marks Act, 2009: 
Both the conditions set out in cl. (a) are cumulative and not disjunctive. Cl. (a), 
therefore, will not apply where even though there had been no bona fide intention on 
the part of the application for registration to use to trade mark but, in fact, there has 
been a bona fide use of the trade mark in relation to those goods by any proprietor 
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thereof for the time being up to a date one month before the date of the application 
under S. 42(1). Similarly, Cl. (a) will not apply where, though there had been a bona 
fide intention on the part of the applicant for registration to use the trade mark, in fact, 
there has been no bona fide use of the trade mark in relation to those goods by any 
proprietor thereof for the time being up to a date one month before the date of the 
application.                       ...(Para 29) 
Burden of proof: 
When a trade mark is register the presumption would be that it is for use as such. If 
anyone contents that the registration was not bonafide to use that trade mark then he 
must show that what other purpose the registration was done. The burden of proving 
the facts is on the person who seeks to have the trade mark removed from the register.     

   ...(Para 32) 
 
There leaves no doubt or dispute that the registration of the trade mark confers a 
valuable right. The person in whose name the trade mark has been registered may take 
action against any person have passing of the goods. The registered trade mark confers 
an exclusive right of use of the trade mark in relation to the goods in which a trade 
mark is registered. As a person obtained a right on and from the date of registration, he 
can ordinarily to be deprived of his right only if it is seen that application was not a 
bonafide one but if it obtained for bonafide use he may not be fastened with any liability 
owing to non user on the part of the criticizer.            ...(Para 34) 

 
 

JUDGMENT 
 
Md. Ashraful Kamal, J: 
 

1. This Rule was issued at the instance of the petitioner Danish Food Limited under 
Section 42 and 51 of the Trade Marks Act, 2009 calling upon the respondent Nos.1 and 2 to 
show cause as to why the registered trade mark No. 90755 in Class-30 consisting of the word 
‘RANI’ granted by the respondent No.2 in favour of the respondent No.1 should not be 
removed from the Register of Trade Marks and the Register be rectified accordingly. 
 

2. Brief facts, necessary for the disposal of this Rule are as follows; 
The petitioner’ case is one Q.M.  Babar Chaklader, sole proprietor of Chaklader Food 

Products had been manufacturing, marketing and selling ‘spices’ with trade mark word RANI 
in English and Bengali since 2004. Thereafter, on 14.03.2005, the said Babar Chaklader filed 
an application being No. 90428  before the respondent No.2 for registration of his trade mark 
‘RANI’ in respect of Chili Powder, Turmeric Powder, Coriander Powder, Cumin Powder and 
all other goods included in Class-30. 
 

3. After that, by virtue of Deed of Assignment dated 24.08.2009 and subsequent 
amendment thereto, the present petitioner  mutated its name in place of its predecessor Babor 
Chaklader vide order dated 08.08.2010 passed by the Registrar of  the Trade Marks allowing 
TM-16 dated 14.07.2010 and accordingly petitioner became the owner of the trade mark 
word and device ‘RANI’. Then, the petitioner obtained C.M. License (quality control license) 
from the department of Bangladesh Standard and Testing Institution (BSTI), Dhaka in respect 
of their RANI branded ‘Spices’ being C.M. License No. 14883/G-6/2010 and 14884/G-
6/2010 dated 21.07.2010. 
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4. But, on 05.07.2011, the Registrar of Trade Marks cancelled his earlier order dated 
08.08.2010 under section 91(5) of the Trade Marks Act, 2009. 
 

5. Thereafter, the petitioner came to know that respondent No.1 secretly filed a trade 
mark application consisting with very deceptively and confusingly similar trade mark word 
‘RANI’ under No. 90755 dated 02.04.2005 in class-30 in the office of the respondent No.2 
and got registration on 16.04.2010 inspite of the predecessor of the petitioner’s prior 
application in the same class being No. 90428 dated 14.03.2005. 
 

6. The respondent No.1 has never used the trade mark RANI in Bangladesh in respect of 
Spices and they have no bonafidy and definite intention to use same in respect of the goods 
mentioned in the application. The entry relating to the registration of trade mark No. 90755 in 
Class 30 was made without sufficient cause and fraudulently and the entry has been wrongly 
remaining on the register. 
 

7. The  Respondent No.1 by filing affidavit in opposition contested the application stating 
inter alia that the Family Food Industries filed Trade Mark Application No. 90755 dated 
02.04.2005 in Class-30 as per Trade Marks Act, 1940 and the said application for registration 
of Trade Marks has been accepted. After that the Registrar issued the order of advertisement 
in the Trade Marks journal under section 15(1) of the Trade Mark which was communicated 
to the Family Food Industries vide memo No. 8831/2007 dated 24.04.2007 directing the 
Family Food Industries to deposit requisite fee and the negative of the mark before the Trade 
Mark Registrar for publishing the said Trade Mark Application. Accordingly, Family Food 
Industries submitted requisite fees and other things to the Registrar for publishing the said 
Trade Mark Application in the Trade Marks journal. Thereafter, it was published at page 
2189 of the Trade Marks Journal No. 244 for the month of October-December/2007.  Against 
the said publication, one Remfry & Son Limited filed a notice of opposition (T.M-5) on 
behalf of Aujan Industries Co. (L.L.C). Saudi Arabia following an assignment from Rani 
International Inc. of 244 whittier Circle Orlando, Florida 23306, U.S.A. Thereafter, Family 
Food Industries on receiving the duplicate copy of the said T.M-5 filed counter statement 
(T.M-6) as per Rule 32 of the Revised Trade Mark Rules 1963. On receiving the said counter 
statement Aujan Industries Co. (L.L.C) did not file evidence in support of opposition (T.M-6)  
as per Rule 32 of the Revised Trade Marks Rules, 1963 and they took several adjournments 
for filling evidence. Ultimately, the Assistant Registrar-4 by order dated 17.01.2010 declared 
the Opposition Case No. 2423 of 2009 abandoned and directed to proceeded the Trade Mark 
Application No. 90755 in class-30.  
 

8. Thereafter the opponent of the said Opposition Case No. 2423 of 2009 Aujan Industries 
filed Review Petition under section 151 of the Code of Civil Procedure wherein Family Food 
Industries Ltd. filed written objection. The Assistant Registrar-4 on 24.03.2010 after hearing 
both the sides rejected the said review petition and issued registration certificate of registered 
Trade Mark No.90755 dated 02.04.2005 in Class-30. Thereafter, on an application dated 
01.06.2010 filed by the Family Food Industries Limited on form T.M-.33, the Assistant 
Registrar has changed the Register as ‘RANI Food Industries Ltd’. After publishing the Trade 
Mark Application No. 90755 in Class-30 published in the Trade Mark Journal No. 244 for the 
month of October-December, 2007 at page 2189 the learned Advocate A.B.M Shamsud 
Doulah on behalf of his client filed application on Form T.M-55 seeking time for filing 
opposition (T.M-5) against the Trade Mark Application No. 90755 in |Class-30 and the 
Opposition Case No. 2425 of 2009 was started and ultimately did not file any opposition and 
as a result the learned Assistant Registrar -4 by decision and order dated 04.06.2009 
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dismissed the Opposition Case No. 2425 of 2009 which was communicated to the learned 
Advocate of both sides by letter dated 08.06.2009 of the Assistant Registrar-4.  
 

9. Mr. Rokanuddin Mahmud along with Mr. Mr. Tanjibul-Ul Alam, Ms. Tarana Afroze, 
learned Advocates appearing for the petitioner submits that granting registration certificate to 
Rani Food Industries Ltd., the Trade Mark Registrar did not carry out a complete search 
under Rule 23. Next, he submits that while issuing show case notice to Family Food 
Industries (Rani Food Industry)  during the process of search, the Registrar failed to mention 
the application No. 90428 dated 14.03.2005, which was the application filed by the 
predecessor of the petitioner. Since the application for registration of trade mark ‘Rani’ filed 
by the Babar Chaklader is prior to the application filed by the Family Food Industries (Rani 
Food Industry), the Registrar is duty bound to consider the application of Babar Chaklader 
while processing the application of Family Food Industries.  Lack of such reference clearly 
demonstrate that while granting registration of trade mark to Rani Food, the search was 
incomplete and such incompleteness is fatal to the registration process.  
 

10. Mr. Mahmud further submits that no show cause notice dated 10.04.2007 under 
section 14(1) of TA 1940 was ever served upon the Babar Chaklader (Applicant of 
Application No. 90428 dated 14.03.2005). In the absence of any such service of notice upon 
the Babar Chaklader, the question of deemed lapse under Rule 24 does not arise at all.  
 

11. He also submits that the mark was never abandoned as no order has been passed in the 
order sheet of Application 90428 dated 14.03.2005, therefore, the question of application for 
restoration by giving TM 56 does not arise at all.  
 

12. Mr. Rokan further submits that the Registrar issued show cause notice  to Babar 
Chaklader on 10.04.2007, which was 2 (two) years after his application dated 14.03.2005. 
This delay blatantly proves that the Registrar failed to comply with Rule 23 by making 
incomplete charge in the Registrar. He further submits that admittedly till 10.04.2007 the 
application of Babor Chaklader was alive so the registrar failed to consider the application 
90428 in class-30 as prior one while giving show cause notice to RANI Food on 02.05.2006.  
This lone aspect is sufficient to strike off the trademark registration given to Rani Food. 
 

13. Mr. Mahmud further submits that according to section 20 (1) of Trade Marks Act, 
2009, registration of a trade mark shall be effective from the date of application and 
admittedly Rani Food submitted its application on 02.04.2005 and it has been admitted by 
Rani Food that it has never used the trade mark RANI till to date, therefore,  on the face of 
the record, the trade mark RANI has not been used for more than 5 years from the registration 
and as such provision of Section 51 shall be attracted and the argument put forward by Rani 
Food that it has been prevented from using the trademark due to lack of gas connection is not 
tenable and therefore would not be a valid ground of defence. In this regard Mr. Mahmud 
refers Nabisco Biscuit & Bread Vs. Baby Food Products Ltd. 28 (2008) BLD (HCD) 304. 
 

14. Mr. Mahmud finally submits that fraud has been committed by Family Food Industry 
at the time of submitting its application for registration of the mark RANI by making a 
specific statement in TM-1 that it had been using the mark, whereas, admittedly Family Food 
Industry never used the said mark at the time of submits its application TM-1 or prior to 
submitting the said application. The mark RANI was registered in the name of the respondent 
without any bonafidy use on their part which is admitted fact as per Order dated 14.10.2010. 
Admittedly Rani never manufactured, marketed and sold any spices with the trade mark 
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‘RANI’ which is yet to be manufactured till filling for registration. Since fraud vitiated 
everything, there is no scope to allow Rani Food to continue its registration of trade mark, 
which was obtained by making false statement.  
 

15. Mr. Rokanuddin Mahmud finally submits that the trade mark RANI was registered in 
the name of the respondent No.1 without any bonafide intention on their part to use the trade 
mark in relation to such goods for which the same was registered and that there has in fact 
been no bonafide use of the trade mark in relation to those goods up to filing of the 
application. Since the respondent No.1 had no definite and present intention on the date of 
filing application to use the trade mark in Bangladesh and have not used their mark in respect 
of their goods for a continuous period of five years or more up to a date of one month before 
filing this application and as such the trade mark of the respondent No.1 being No. 90755 in 
Class 30, is liable to be removed from the register under section 42(1)(a) and (b) of the Trade 
Marks Act, 2009. While filing the application for registration of the trade mark, the 
respondent No.1 resorted to misrepresentation and fraud by inserting a statement in TM 1 that 
he had been using the trade mark since April 02, 2005 whereas the respondent No.1 is not 
using the said mark till to date.  
 

16. Dr. M. Zahir alongwith Mr. Abdul Matin Kashru, Mr. Md. Ismail Miah, Mr. Shah 
Muhammad Ezaz Rahma, learned Advocates appearing for the respondent No.1 submits that 
Trade Marks registry issued  notice dated 10.04.2007 under section 14(1) askeing Babar 
Chaklader to show cause within 3(three) months as to why his TM application being No. 
90428 should not be rejected and the registrar got authority to issue such notice but Babar 
Chaklader did not give any reply to the said show cause notice as such his application (TM 
90428) was abandoned by operation of law under rule 24(2) of the Trade Marks Rules, 1963 
and no further reference to the applicant is necessary under the said sub-rule (2) of Rule 24. 
 

17. Dr. Zahir further submits that ababdonment under rule 24(2) of the Trade Mark rules 
1963 is different from abandonment under section 16(3) of the Trade Marks Act, 1940. A 
trade mark application becomes abandoned under rule 24(2) before acceptance of the 
application for registration and in such a case no further reference to the applicant is required 
under law. On the other hand, a trade mark is abandoned under section 16(3) with prior notice 
to the applicant if the registration is not completed within 12(twelve) months from the date of 
application. Section 16(3) must be read in conjunction with section 16(1) which makes it 
clear that such abandonment takes place only when the application has been accepted.  
 

18. Dr. Zahir further submits that neither Babar Chaklader nor the appellant filed any 
application on TM-56 within 2(two) months under rule 24(3) of the Trade Marks Rules, 1963 
for restoration of TM application 90428. He also submits that since TM application never 
restored by the applicant by filling TM-56 under rule 24(3) there is no scope for change the 
name etc. in TM application No. 90428 inasmuch as mutation in an abandoned TM 
application is not possible unless and until it is restored to its file as per the provisions of law.  
 

19. He also submits that mutation and restoration are two different things. Mutation is 
done by filing TM-16. On the other hand an abandoned application is restored by filing TM-
56. Mutation is not possible as long as an application remains abandoned and not restored as 
per the provisions of law. 
 

20. Dr. Zahir further submits that since the TM application No. 90428 filed by the Babar 
Chaklader was abandoned in 2007 and never restored, thereafter, the said application cannot 
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be treated as a pending application before the Trade Mark Registry and as such, section 127 
of the new Trade Marks Act, 2009 does not apply to the present case. Accordingly, the 
Registrar of Trade Marks is under no obligation to give notice to the petitioner under section 
91 of the new Act and no formal cancellation by the Trade Mark Registry is required under 
law.  
 

21. He submits that for the purpose of use of a trade mark under section 42 of the new Act 
the limitation should be considered from the actual date of registration and not from the date 
of application the mark of RANI Food Industries was registered on 26.08.2010 and thus the 
5(five) years time limit is yet to expire so as to attract the provisions of section 42.  
 

22. Dr. Zahir finally submits that the petitioner completely failed to show that the Family 
Food Industry had no bonafide intention to use the trade mark, when the application for 
registration was made.   
 

23. This Trade Mark Application has been hotly contested and the learned Advocates on 
both sides have debated the points raised therein at sufficient length.  
 

24. The petitioner who is an earlier user of the Trade Mark and also earlier applicant of 
the trade mark being aggrieved has filed this application under section 42 of the Trade Mark 
Act, 2009 alleging that the Respondent No.1 had no definite and honest intention on the date 
of filing application to use the trade mark in Bangladesh and have not used their mark in 
respect of their goods for a continuous period of five years or more up to a date of one month 
before filling application and respondent No.1 resorted to fraud by making misstatement in 
the application for registration. 
 

25. Though the petitioner filed this Trade Mark application under section 42 and section 
51, but from a plain reading of this Trade Mark Application it is abundantly clear that on the 
ground of non-user of the trade mark, the petitioner filed this trade mark application, 
therefore, section 51 of the Trade Mark Act, 2009 has no manner of application in this Rule.  
 

26. Section 42 of the Trade Marks Act, 2009 deals with the removal and impose 
limitation of the mark from the registrar book for non use of the trade mark. According to sub 
section (1) of section 42 of the Trade Mark Act, 2009, on the basis of any application by any 
aggrieved person, High Court Division or Registrar of Trade Mark can remove any mark 
from the register book,  if the applicant of the trade mark registration of the goods or service 
or constituting company under section 41 of the Trade Marks Act, 2009 has no honest 
intention or 1(one) month prior registration of the mark had not use the mark for honest 
purpose or has no use the mark for honest purpose after 5(five) years and above from the date 
of registration. 
 

27. It is necessary to quote the relevant section 42 of the Trade Mark Act, 2009 which 
runs thus:- 

“42z ®VÊXj¡LÑ hÉhq¡l e¡ L¢lh¡l L¡l­Z ¢ehåe h¢q qC­a LaÑe Hhw p£j¡hÜa¡ B­l¡f-
(1) k¢c ®L¡e pwr¥Ü hÉ¢š² ¢ejÀh¢ZÑa ®L¡e L¡l­Z q¡C­L¡VÑ ¢hi¡­N h¡ ¢ehå­Ll ¢eLV, 
¢edÑ¡¢la fÜ¢a­a, B­hce L­le, a¡q¡ qC­m pw¢nÔø fZÉ h¡ ®ph¡l ¢eh¢åa ®VÊXj¡LÑ ¢ehåe  
h¢q qC­a LaÑe Ll¡ k¡C­h- 

(L) fZÉ h¡ ®ph¡l ®VÊXj¡LÑ ¢ehå­el B­hceL¡l£ h¡ d¡l¡ 41 Hl Ad£e 
NWe¡d£e ®L¡Çf¡e£l pv E­ŸnÉ e¡ b¡L¡ p­šÅJ, pw¢nÔø fZÉ h¡ ®ph¡l 
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®VÊXj¡LÑ ¢ehåe Ll¡ qCu¡­R Hhw B­hce c¡¢M­ml f¤hÑha£Ñ 1(HL) j¡p 
fkÑ¿¹ B­hceL¡l£ h¡ Eš² ®L¡Çf¡e£ LaÑªL Eš² fZÉ h¡ ®ph¡l ®VÊXj¡LÑ pv 
E­Ÿ­nÉ hÉhq¡l Ll¡ qu e¡C; Abh¡  
(M) ®VÊXj¡LÑ ¢eh¢åa qCh¡l flha£Ñ 5 (fy¡Q) hvpl h¡ ac§dÄÑ pju fkÑ¿¹ 
Eš² fZÉ h¡ ®ph¡l ®VÊXj¡LÑ B­hceL¡l£ h¡ ®L¡Çf¡e£ LaÑªL pv E­Ÿ­nÉ 
hÉhq¡l Ll¡ qu e¡Cz  

(2) ¢ejÀh¢ZÑa ®rœpj§q hÉa£a, VÊ¡ChÉ¤e¡m Ef-d¡l¡ (1) Hl Ad£e c¡¢MmL«a ®L¡e B­hce 
fËaÉ¡MÉ¡e L¢l­h e¡, k¢c-  

(L) d¡l¡ 10 Hl Ad£e B­hceL¡l£­L A¢iæ h¡ fË¡u p¡cªnÉf§ZÑ fZÉ h¡ ®ph¡l 
®VÊXj¡­LÑl ¢ehå­el Ae¤j¢a fËc¡e Ll¡ qu, Abh¡-  
(M) VÊ¡ChÉ¤e¡­ml ¢eLV fËa£uj¡e qu ®k, Eš² fZÉ h¡ ®ph¡l ®VÊXj¡LÑ, ¢e¢cÑø a¡¢lM 
h¡ ®ju¡­cl j­dÉ, B­hceL¡l£ h¡ ®L¡Çf¡e£ LaÑªL pv E­Ÿ­nÉ hÉhq¡l Ll¡ 
qCu¡­Rz  

(3) k¢c ®L¡e pwr¥Ü hÉ¢š² ¢ejÀh¢ZÑa ®L¡e L¡l­Z q¡C­L¡VÑ ¢hi¡­N h¡ ¢ehå­Ll ¢eLV, 
¢edÑ¡¢la fÜ¢a­a, B­hce L­le, a¡q¡ qC­m VÊ¡ChÉ¤e¡m pw¢nÔø fZÉ h¡ ®ph¡l ¢eh¢åa 
®VÊXj¡­LÑl hÉhq¡l hå L¢lh¡l m­rÉ p£j¡hÜa¡ B­l¡f L¢l­a f¡¢l­h-  

(L) fZÉ h¡ ®ph¡l ®VÊXj¡LÑ ¢hœ²­ul E­Ÿ­nÉ h¡ AeÉi¡­h h¡wm¡­c­nl 
®L¡e ¢e¢cÑø ÙÛ¡­e hÉhp¡­ul E­Ÿ­nÉ h¡ h¡wm¡­c­nl h¡¢q­l ¢e¢cÑø ®L¡e 
h¡S¡­l lç¡¢e L¢lh¡l E­Ÿ­nÉ ¢eh¢åa qCu¡­R ¢L¿º ¢eh¢åa qCh¡l 
flha£Ñ 5(fy¡Q) hvpl h¡ ac§dhÑ pju fkÑ¿¹ Eš² fZÉ h¡ ®ph¡l ®VÊXj¡LÑ 
B­hceL¡l£ h¡ ®L¡Çf¡e£ LaÑªL pv E­Ÿ­nÉ hÉhq¡l Ll¡ qu e¡C; Abh¡  
(M) d¡l¡ 10 Hl Ad£e HL¡¢dL hÉ¢š²­L A¢iæ h¡ fË¡u p¡cªnÉf§ZÑ fZÉ h¡ 
®ph¡l ®VÊXj¡LÑ ¢ehå­el Ae¤j¢a fËc¡e Ll¡ qCu¡­R, Hhw Eq¡ ¢hœ²­ul 
E­Ÿ­nÉ h¡ AeÉi¡­h lç¡e£ L¢lh¡l E­Ÿ­nÉ hÉhq¡l Ll¡ quz  

(4) Ef-d¡l¡ (1) Hl cg¡ (M) h¡ Ef-d¡l¡ (2) Hl E­ŸnÉ f§lZL­Òf, B­hceL¡l£ LaÑªL 
®VÊXj¡­LÑl hÉhq¡l e¡ Ll¡­L HCl¦f k¤¢š² ¢qp¡­h E›¡fe Ll¡ k¡C­h e¡, k¡q¡-  

     (L) ¢h­no f¢l¢ÙÛ¢al L¡l­Z O¢Vu¡­R, Hhw  
(M) hÉhp¡u f¢laÉ¡­Nl CµR¡ h¡ ®VÊXj¡LÑ hÉhq¡l e¡ L¢lh¡l L¡l­Z O­V e¡Cz   

 
28. Sub-section (1) of Section 42 of the Trade Marks Act, 2009 provides for two cases in 

which a registered trade Mark may be taken off the register in which it is registered. The first 
case is set out in cl. (a) of S. 42(1) and the second in cl. (b) of that sub-section. There are two 
conditions to be satisfied before cl. (a) can become applicable. These conditions are:- 

1. That the trade mark was registered without any bona fide intention 
on the part of the applicant for registration that it should be used in 
relation to those goods by him, and 
2. That there has, in fact, been no bona fide use of that trade mark in 
relation to those goods by any proprietor thereof for the time being up 
to a date one month before the date of the application under S. 42(1). 

 
29. Both the conditions set out in cl. (a) are cumulative and not disjunctive. Cl. (a), 

therefore, will not apply where even though there had been no bona fide intention on the part 
of the application for registration to use to trade mark but, in fact, there has been a bona fide 
use of the trade mark in relation to those goods by any proprietor thereof for the time being 
up to a date one month before the date of the application under S. 42(1). Similarly, Cl. (a) 
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will not apply where, though there had been a bona fide intention on the part of the applicant 
for registration to use the trade mark, in fact, there has been no bona fide use of the trade 
mark in relation to those goods by any proprietor thereof for the time being up to a date one 
month before the date of the application.  
 

30. C1. (b) of S. 42 (1) applies where for a continuous period of five years or longer from 
the date of registration of the trade mark, there has been no bona fide use thereof in relation 
to those goods in respect of which it is registered by any proprietor thereof for the time being. 
Thus, where there has been a non- user of the trade mark for a continuous period of five years 
and the application for taking off the trade mark from the register has been filed one month 
after the expire of such period, the person seeking to has the trade mark removed from the 
register has only to prove such continuous non-user.  
 

31. Section 42 is a Penal Provision. It provides for civil or evil consequences. It takes 
away valuable right of a register proprietor. It, therefore, can be taken way only when the 
condition laid down therefore are satisfied. 
 

32. When a trade mark is register the presumption would be that it is for use as such. If 
anyone contents that the registration was not bonafide to use that trade mark then he must 
show that what other purpose the registration was done. The burden of proving the facts is on 
the person who seeks to have the trade mark removed from the register. 
 

33. In the present case, the petitioner completely failed to prove that the registration of the 
Trade Mark RANI in the name of the respondent No.1 was not bonafide to use that trade 
mark and the same had not been used for a contineous period of 5 years in terms of section 
46(1)(b) of the Act. 
 

34. There leaves no doubt or dispute that the registration of the trade mark confers a 
valuable right. The person in whose name the trade mark has been registered may take action 
against any person have passing of the goods. The registered trade mark confers an exclusive 
right of use of the trade mark in relation to the goods in which a trade mark is registered. As a 
person obtained a right on and from the date of registration, he can ordinarily to be deprived 
of his right only if it is seen that application was not a bonafide one but if it obtained for 
bonafide use he may not be fastened with any liability owing to non user on the part of the 
criticizer.  
 

35. In the present case, it appears to us that the application of the respondent No.1 was 
bonafide. But it has been prevented from using the trade mark due to lack of gas connection.  
 

36. In light of the aforesaid provisions of law and ratio decidendi, we are of the view that 
this application is not maintainable and the application should be rejected. 
 

37. In the result, the application is rejected. 


