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The State Vs. Nurul
Amin Baitha and anr

(Hasan Foez Siddique,
cJ)

18 SCOB [2023] AD 1

Key words:

Sections 11, 25, 26, 27,
28, 30 of Nari-O-
Shishu Nirjatan Daman
Ain, 2000; Section
302/34 of Penal Code;
Sections 227, 238 and
423 of the Code of
Criminal Procedure,
1898; major offence ;
minor offence; deeming
provision; alteration of
charge;

The state filed this Criminal
Review Petition against the
observation made by the
Appellate Division that the High
Court Division has no right to
convert the conviction under
Section 11(Ka) read with
Section 30 of Nari-O-Shishu
Nirjatan Daman Ain, 2000 to
one under section 302/34 of the
Penal Code. The Appellate
Division accepting the argument
placed by the learned Attorney
General came to the conclusion
that the Tribunal which is
created under the Nari-O-Shishu
Nirjatan Daman Ain, 2000 is
deemed to be the Court of
Sessions of original jurisdiction
and, is entitled to alter/amend
the charge framed under Section
11(Ka) of the Ain to one under
Section 302 of the Penal Code.
Similarly, the High Court
Division as an Appellate Court
has the jurisdiction to convert
the conviction under Section
11(Ka)/30 of the Ain to one
under Sections 302/34 of the
Penal Code as appeal is the
continuation of an original case.

Accordingly, the Appellate
Division reviewed its earlier
observation.

Section 25 of the Nari-O-Shishu
Nirjatan Daman_Ain, 2000 and 227
of the Code of Criminal Procedure,
1898: The laws of procedure are
devised for advancing justice and not
impeding the same. The main object
and purpose of enacting procedural
laws is to see that justice is done to the
parties. The Ain contains no provision
relating to framing of charge. Hence, in
view of Section 25(1), the provisions of
the Code which relate to framing of
charge are applicable to the Ain.
Section 227 of the Code clearly
mentions that Any Court may alter or
add to any charge at any time before
judgment is pronounced. In view of this
section it becomes very clear that the
High Court Division as the appellate
authority in the present case has the
power to alter the charge framed by the
Tribunal and convict the accused on the
same. (Para 18)

Secretary, Posts &
Telecom Div. & anr
Vs.

Shudangshu Shekhar
& ors

(Obaidul Hassan, J)

18 SCOB [2023] AD 11

Key Words:
Per incuriam; Section
4(3) of the

Administrative Tribunal
Act, 1980; Article 111
of the Constitution;
maintainability of the
writ petition by a retired
public servant  in
service matter

A retired public servant filed a
writ petition in relation to his
service matter and got a rule and
stay in his favour. The
Government filed leave petition
in the Appellate Division against
the interim order of the High
Court Division challenging its
legality arguing that in service
matter even retired public
servants are required to seek
relief in the Administrative
Tribunal in view of section 4(3)
of the Administrative Tribunal
Act, 1980. Appellate Division
accepted the argument of the
Government and found that in an
earlier decision reported in 71
DLR (AD) 319 the highest court
wrongly held that in service
matter writ petition by retired
public servant is maintainable.
The Appellate Division then

Any Court _equivalent to the Court
which pronounced the judgment per
incuriam_is_free to depart from a
decision of that Court where that
earlier judgment was decided per
incuriam:

Per incuriam, literally translated as
“through lack of care” is a device
within the common law system of
judicial precedent. A finding of per
incuriam means that a previous Court
judgment has failed to pay attention to
relevant  statutory  provision  or
precedents. The significance of a
judgment having been decided per
incuriam is that it need not be followed
by any equivalent Court. Ordinarily,
the rationes of a judgment is binding
upon all sub-ordinate Courts in similar
cases. However, any Court equivalent
to the Court which pronounced the
judgment per incuriam is free to depart
from a decision of that Court where




Cases of the Appellate Division

SL

Name of the Parties,
Citation and Key

Summary of the case

Key Ratio

departed from its earlier decision
finding it to be per incuriam and
discharged the Rule issued by
the High Court Division.
However, the Court also
observed that in view of the
article 111 of the Constitution,
High Court Division is not
competent to hold any decision
of the Appellate Division to be
per incuriam and it must follow
the decision in toto. High Court
Division only can bring the
matter in the notice of the
Honorable Chief Justice of
Bangladesh. Similarly,
subordinate Courts have no
jurisdiction to raise any question
regarding the legality of the
judgment of the High Court
Division saying that it was a
judgment per incuriam. Because
only a Court equivalent to the
Court which pronounced the
judgment per incuriam is free to
depart from a decision of that
Court where the earlier judgment
was decided wrongly.

that earlier judgment was decided per
incuriam. (Para 13)

Article 111 of the Constitution:

If any judgment pronounced by the
Appellate Division, as per provision of
Article 111 of the Constitution the High
Court Division is not competent to say
the judgment is per incuriam. Primarily
the High Court Division must follow
the judgment in toto, however, in such
a situation the High Court Division
may draw attention of the Hon’ble
Chief Justice regarding the matter. On
the other hand even if any judgment is
pronounced by the High Court
Division, the subordinate Courts have
no jurisdiction to raise any question
regarding the legality of the judgment
on the point of per imcuriam. Parties
may get remedy on preferring appeal.
(Para 24)

Words
Mrigangka Mohan
Dhali & ors
Vs.

Chitta Ranjan

Mondol & ors
(Borhanuddin, J)
18 SCOB [2023] AD 20

Key Words:

The Hindu Law of
Inheritance
(Amendment) Act,
1929; Dayabhaga Law
of Inheritance;
Stridhan; doctrine of
religious efficacy;
limited interest

The suit property belonged to
Rukkhini Dashi who purchased
the same from her Stridhan fund.
Rukkhini Dashi died leaving
only daughter Hazari Sundory
Dashi who also died leaving

only daughter the plaintiff
Elokeshi Mondol. Defendant
nos.1-6 who were paternal

uncles of the plaintiff, managed
to get the suit land recorded in
their names in the S.A. record.
When the defendants denied the
title of the plaintiff, she filed the
present suit. The trial Court
decreed the suit in favor of the
plaintiff. The Appellate Court
confirmed it and on revision the
High Court Division affirmed
the judgments and decrees of the
Courts bellow. The concurrent
findings of the Courts were that
the suit property was the
Stridhan property of Rukkhini

Dashi. The defendants filed
appeal before the Appellate
Division contending that

according to the ‘Dayabhaga’
school, property inherited by a
woman whether from a male or
from a female, does not become

In_case of Stridhan property, it
reverts back to the nearest heir of the
female who is the owner of that
property: The guiding ‘Principle of
Law of [Inheritance’ wunder the
Dayabhaga School of Law, which
prevails in Bangladesh, is the doctrine
of religious efficacy. Religious efficacy
means capacity to confer special
benefit upon the deceased person.
Succession is the mode of devolution of
property under the Dayabhaga system.
The general Rule of inheritance is that
once a property is vested upon any one,
it will not be divested. But in case of
Hindu  woman, getting limited
ownership in the property is
contradictory to this general Rule as the
property will revert back to the heir of
the owner. Only in case of Stridhan
property, it reverts back to the nearest
heir of the female who is the owner of
that property. It is to be noted that
succession of the ‘Stridhan property’ is
held absolutely by a female. (Para 17)
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her Stridhan and she takes only a
limited interest in the property
and on her death the property
passes not to her heirs but to
next heir of the person from
whom she inherited it and if the
property is inherited from a
female, it will pass to the next
Stridhan heirs of such female,
thus the impugned judgment and
order is liable to be set-aside. On
the contrary, the contention of
the plaintiff-respondents were-
when a daughter inherits
Stridhan of her mother, she takes
it absolutely like a son because
son and daughter inherit equally
and she acquires all the rights to
dispose of the Stridhana property
at her will and there is no
express text restricting women’s
heritable right inasmuch as
equality is the Rule where no
distinction is expressed and as
such Elukeshi Mondol is entitled
to get the property of her
grandmother Rukkhini Dashi
after the death of her mother
Hazari Sundory Dashi. The
Appellate Division, however,
examining the texts from ‘The
Dayabhaga’ by Jimuta Vahana,
Mulla’s principle of Hindu Law
and hearing opinion of the
Amicus Curiae accepted the
argument of the plaintiff-
respondents and dismissed the
civil appeal with  some
observations.

When a daughter _inherits Stridhan
of her mother, she takes it absolutely
like a son: When a daughter inherits
Stridhan of her mother, she takes it
absolutely like a son because son and
daughter inherit “EQUALLY” and not
even a single line of “The Dayabhaga”
suggests it to become her “widow’s
estate” or anything like that. (Para 35)

Bangladesh & ors
Vs.
Md. Selim Khan & ors

(M. Enayetur Rahim, J)
18 SCOB [2023] AD 36

Key Words:

Article 102 of the
Constitution; Sections 2
(7, 3,9, 10, 11 and 13
of ==l e WG
[T =2
Q0d0; Balumabhal;
mandamus; Ports Act,
1908 and Ports Rules,
1966

High Court Division disposing
of a writ petition directed
concerned authority to co-
operate substantively with the
writ petitioner-respondent  for
dredging/extracting of 86.30 lac
cubic meter of sand/earth at writ
petitioner’s own cost from the
dubochar of Meghna River bed
situated under different Mouzas
by country made dredger for the
proper navigability of the river.
Against the order of the High
Court Division the Government
preferred this leave petition. The
Appellate Division analyzing
sections 2 (7), 3, 9, 10, 11 and
13 of IR @ TS IJ==IA =2
Xodo0 found that the High Court
Division in contravention of the
above Act most illegally and

Article 102 of the Constitution and
Section 9 of IFFY ¢ b IR A2
Qo030

The High Court Division cannot
assume the power and jurisdiction of a
particular authority conferred by a
specific law/statute in exercising power
under Article 102 of the Constitution of
the People’s Republic of Bangladesh
and thus, the High Court cannot declare
a particular area as ‘Balumahal’ making
a particular law i.e. Ain 2010 nugatory
or redundant. Thus, in this particular
case the High Court Division has
traveled beyond its  jurisdiction
declaring the mouzas in question as
‘Balumahal’. (Para 20)
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arbitrarily leased out the Mouzas
in questions to the writ petitioner
for extracting sand which it
cannot  do. Consequently,
Appellate Division set aside the
judgment and order of the High
Court Division with a direction
to the Deputy Commissioner,
Chandpur to take necessary steps
to realize the royalty for the
already extracted sand (97)) from
the writ petitioner.

Md. Zahangir Alam &
ors

Vs.

The State

(Md. Ashfaqul Islam, J)

18 SCOB [2023] AD 45

Key Words:

Article 105 of the
Constitution; Rule 1 of
Order XXVI of the
Supreme  Court of
Bangladesh (Appellate
Division) Rules, 1988;
error apparent on the

face of the record;
commutation of
sentence

Dr. S. Taher Ahmed a Professor
of the University of Rajshahi
was brutally killed at his varsity
residence. All the convict
petitioners were found guilty and
sentenced to death by the
Tribunal. The High Court
Division commuted the sentence
of death to imprisonment for life
awarded to convict Md. Abdus
Salam and Md. Nazmul. It
confirmed the sentence of death
awarded to the appellant Dr.
Miah Md. Mohiuddin and Md.
Zahangir Alam. Against which,
they preferred criminal appeals,
criminal  petitions and jail
petitions and the state preferred
criminal petitions. The Appellate
Division dismissed all those
cases and affirmed the judgment
and order of the High Court
Division. Against that judgment
of the Appellate Division these
review petitions were filed by
the convicts. In the review
petitions learned Counsel of the
convicts made the same
submission that they had made
during appeal hearing without
pointing to any error apparent on
the face of the record that has
been committed in the judgment
passed by the Appellate
Division. The Appellate
Division finding no ground for
reviewing its earlier decision
dismissed all the review
petitions observing that there is
hardly any scope of rehearing of
the matter afresh as a court of
appeal in a review petition. It
also observed that if the cases
are reopened on flimsy grounds
which  have already been
addressed by the courts then
there will be no end to the
litigation.

Article 105 of the Constitution and
Rule 1 of Order XXVI of the
Supreme Court of Bangladesh
(Appellate Division) Rules, 1988: The
core question for consideration is
whether there is error apparent on the
face of the record which calls for
interference of the impugned judgment.
It is an established jurisprudence that a
review is by no means an appeal in
disguise whereby an erroneous decision
is reheard and corrected, but lies only
against patent error of law. Where
without any elaborate argument one
could point to the error and say that
here is a substantial point of law which
stares one in the face, and there could
reasonably be no two opinions to be
entertained about it, a clear case of
error apparent on the face of the record
would be made out. It is only a clerical
mistake or mistake apparent on the face
of the record that can be corrected but
does not include the correction of any
erroneous view of law taken by the
Court. (Para 23)
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6. Bangladesh & ors In the instant case High Court | Article 102 of the Constitution and
Vs. Division directed the writ | Chapter XIA of the Supreme Court
Sk. Md. Abdullah | respondents to absorb the writ | (High Court Division) Rules, 1973:
Faruque & ors petitioners as Lecturers in their | The High Court Division erred in law
concerned Government Colleges | in_travelling beyond the scope/terms
(Md. Abu Zafor Siddique, J) | relying on @remea~ge =t %5 | of the Rules Nisi: The person who
¢ SRS SR Srgieas [EEWET- | wants to invoke article 102 must be an
18 SCOB [2023] AD 54 205t and gave relief to the writ | aggrieved person and must specify the
Key Words: pgtiFioners although the. Rule | relief'in his prayers. Chapter XIA of the
Article 102 of the Nisi had not bef.:n 1ssp§d in thgt Supreme COUIt_ (High CQUYt DIVISIQH)
Constitution; Chapter term and the writ petitioners did Rules? dea_ls_ with preparmg and filing
XIA of the éupreme not. make.a.ny such prayer in the | of writ petition under arpcle 102 of the
Court (High Court writ petition. The Appellgte Congtltutlon. It provides . that the
Division) Rules, 1973; Division held that the High | aggrieved person must specifically set
oo e | Court Division travelled beyond | out the relief sought for. So, the writ
o o SR the scope of Rule Nisi in giving | petitioner must have s_.pec1ﬁc claim in
relief to the writ petitioners. | the form of prayer against such persons
FRfEeTl-20303 Consequently, the judgment and | Who are respondents, following which
order of the High Court Division | the Court can grant relief, if favourable,
was set aside. in accordance with law. In the present
cases, the High Court Division has
delivered the impugned judgment and
order basing on the “ETSRTFS FCeTEr
forFe ¢ SfrFs IR SIQeaT  IfEE-
205" by which the earlier Rules of
2000 has been repealed and thereby
directed the writ respondent-leave
petitioner herein to absorb the writ
petitioners-respondents  herein  as
Lecturers in their concerned
Government Colleges despite of the
fact that the writ petitioners did not
make any such claim in the form of
prayer in the writ petition asking
absorption under the  aforesaid
absorption Rules of 2018 nor the Rules
Nisi were issued at that effect. As
such, the High Court Division erred in
law in travelling beyond the
scope/terms of the Rules Nisi in both
the writ petitions in giving relief to the
writ petitioners while passing the
impugned judgment and order. (Para 25
& 26)

7. IDRA In the appointment letter of the | If the appointment letter does not
Vs. writ petitioner it was clearly | contain _any fraction period or

Ms. Shaila Akhter &
ors

(Jahangir Hossain, J)
18 SCOB [2023] AD 62
Key Words:

Temporary appointee;

section 10 of I Tz @

mentioned that her appointment
as a Junior Officer was on a
temporary basis without
mentioning in it any period for
which she was appointed. She
was assigned various duties by
the authority during her service
which indicated her good
performance and she received a
pay rise. Suddenly, the authority

certain period for which someone is
appointed she could not be termed as
temporary appointee: Admittedly,
Insurance Development and Regulatory
Authority [IDRA] established under the
I T ¢ fiwEA FgeF WigA, 2050 and
to run the aforesaid IDRA, some
employees were appointed along with
writ-petitioner without waiting for the
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@ F$7rF Wigd, 20d0; | issued a show cause notice as to | formation of organogram of service
putting stigma; why she would not be removed | rules under the said Ain, 2010. In the

principle of natural
justice;

from service for dissatisfactory
performance requiring her to
make the reply within one week.
The  writ-petitioner  replied
describing her good performance
during her service but paying no
heed to the reply and without
giving any opportunity of
personal hearing she was
removed from service. The High
Court Division directed the writ
respondent to reinstate the writ
petitioner. On  appeal, the
Appellate Division found that
the writ petitioner could not be
termed as temporary appointee
because no specific period of her
appointment was mentioned in
the appointment letter. The
Court also held that principle of
natural justice demands before
putting stigma of inefficiency an
opportunity of being heard
should have been given to the
writ-petitioner. Mere mentioning
of inefficiency in the impugned
order of removal is nothing but
an arbitrariness on the part of the
authority.  Consequently, the
appeal was dismissed.

present case it reveals that the writ-
petitioner [respondent No.01] was
appointed initially on 01.08.2011 and
subsequently after considering her good
performance by office order dated
04.01.2012 her monthly salary has been
increased to Tk. 12000/- with effect
from 01.01.2012. It further appears that
she got appointed in the post of Junior
Officer on temporary basis. But the
appointment letter of the writ-petitioner
[respondent No. 01] does not contain
any fraction period or certain period for
which she was appointed and as such
she could not be termed as temporary
appointee. (Para 21)
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Kazi Md. Kamrul
Islam

Vs.

Registrar, Dep. of
PDTM & ors

(Farah Mahbub, J)
18 SCOB [2023] HCD 1

Key Words:

Section 5, 29(2) and
Article 156 of the 1st
Schedule of the
Limitation Act, 1908,
Section 2(12), 100 of
the Trade Mark Act,
2009; Supreme Court
of Bangladesh (High
Court Division) Rules,
1973; Article 107(1)
of the Constitution of
the People’s Republic
of Bangladesh; Order
XLI Rule 1, Order
XLIII Rule 2 of the
Code of Civil
Procedure; Rule 10,
14, 15 and 50(1) of
Trade Mark Rules,
2015;

The questions arose in this case are
(1) what is the time limit for
preferring appeal under Section
100(2) of the Trade Mark Act,
2009 from the order or decision of
the Registrar of the Department of
Patents, Designs and Trade Marks
and (2) whether section 5 of the
Limitation Act, 1908 is applicable
for condonation of delay in
preferring appeal under the said
section of the Act. Analyzing
different sections of Trade Mark
Act 2009 and relevant Rules of
Trade Mark Rules, 2025 the High
Court Division came to the
conclusion that time period for
preferring appeal under section
100(2) is 2(two) months and time
starts from the date of receipt of
the certified copy of the order or
decision of the Registrar. The
Court also held that Trade Mark
Act, 2009 being a special law
section 5 of the Limitation Act,
1908 cannot be applied for
condoning delay in preferring
appeal under section 100(2) of the
Mark Act, 2009.

Section 100 (2) of the Trade Mark
Act, 2009 read with Rule 50(1) of
the Trade Mark Rules, 2015: In
view of Section 100 (2) of the Act,
2009 read with Rule 50(1) of the
Rules, 2015 the limitation period for
preferring appeal before the High
Court Division is 2 (two) months to be
computed from the date of receipt of
the certified copy of the order or
decision of the Registrar and that vide
Rule 15(8) the date on which the
decision of the Registrar, so passed
under Rule 15(6), is sent to the
applicant in Form TMR-19 shall be
deemed to be the date of decision of
the Registrar. (Para 25)

State and others

Vs.

Golam Mostafa
Mithu and others

(Md. Rezaul Hasan, J)
18 SCOB [2023] HCD 8

Key Words:

Section 302 of the
Penal Code, 1860;
Section 164 of the
Code of Criminal
Procedure, 1898;
Delay to produce the
accused within 24
hours

In the instant case two elderly
persons were murdered in a cold-
blooded brutal manner by repeated
chapati- blows and the accused
was caught red handed. Later he
made confessional statement. The
trial court found the accused guilty
and sentenced him to death
accordingly. The defense case was
that there was no legal evidence
and the conviction was solely on
the basis of confessional statement.
They claimed that since the
accused was produced before the
magistrate beyond the statutory
period, the confessional statement
was not made voluntarily and it
could not be relied upon. The High
Court Division found that the
confessional statement was true
and voluntary and the accused was
sentenced not only on the basis of
confessional statement but also
depending on other materials i.e
testimony of the witnesses,
material exhibits, inquest reports,
post mortem reports and
circumstantial evidences. The High
Court Division also held that mere

Section 164 of the Code of Criminal
Procedure, 1898: In the case before
us, we however, have found that the
order of conviction and sentence is not
based solely on the confessional
statement of the convict, rather it is
based on the testimony of the
witnesses. Moreover, the material
exhibits, inquest reports, post mortem
reports all these evidence clearly
establish the complicity of the convict
in the commission of the offence, he
has been charged with. In this case,
the confessional statement under
section 164 of the Code of Criminal
Procedure, is supported by other
evidences and corroborated by the oral
evidences. (Para 33)

Effect of delay in producing the
accused:

We are of the opinion that, even if,
there were some unintentional delay
or failure of the police to produce the
accused within 24 hours, this mere
delay alone should not be a ground to
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delay alone should not be a ground
to brush aside a confessional
statement which has been found to
be true and voluntary in nature and
corroborated by other evidence.
Considering the brutal nature of
the murder, the Court also refused
to commute the sentence of the
convict.

brush aside a confessional statement
which has been found to be truth and
voluntary in nature, since established
by other evidence. (Para 35)
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4. A.S.M. Mahadi | The petitioners of these writ | Universities and colleges (under
Hassan & ors petitions were awarded punishment universities) should strictly prohibit
Vs. . . . any sort of activities in the name of
BUET & ors by the University authority for the Ragging: Ragging, now-a-days,

(J.B.M. Hassan, J)
18 SCOB [2023] HCD 33

Key Words:

Ragging, Section 4, 5,
17, 21 and 24 of the
Ordinance relating to
the Board of
Residence and
Discipline;

allegations of Ragging against
which the petitioners filed this writ
petitions. Here, question arose as
to whether the petitioners were
given enough opportunity of being
heard and whether they were
punished several times for the
same offences. Moreover, the
petitioners  argued that the
university authority punished them
unlawfully. The High Court
Division found that the petitioners
were given adequate opportunity of
being heard and the authority
concerned imposed punishment
lawfully and wunder relevant
provisions of its Disciplinary
Ordinance. The Court also found
that as there were several incidents
in the name of ragging on different
dates and times their claim of
repeated punishment for the same
offence was not true. But
considering the tender age of the
petitioners the Court reduced their
punishment.

appears to be a socio-legal problem. It
demoralizes the victim who joins
higher education life with many hopes
and expectations. Besides the physical
and mental torture including grievous
injuries, it simultaneously causes
grave psychological stress and trauma
to the victim. Even the victim may
drop out and thereby hampering
his/her career prospects. In extreme
cases, incidents of suicides and
culpable homicide may also be
happened. In the circumstances, in
order to resist this socio-academic
disease, all the universities and
colleges (under universities) should
strictly prohibit any sort of activities
in the name of Ragging. All the
universities and colleges (under
universities) should be stringent in
taking anti-ragging measures.
Therefore, all educational institutions
(including universities and colleges)
shall observe the following measures
to protect and prevent the activities in
the name of Ragging:

i) Educational institutions shall not
allow the students to participate in any
untoward incident and all sorts of
activities/gathering/performance in the
name of Ragging.

i) Every educational institution
including all university authorities
should have Vigilance Committee to
ensure vigil on incidents that may
happen under the garb of Ragging.
Managements of educational
institutions should be responsible for
non-reporting or inaction against the
incidents of Ragging in their
respective premises including
residential halls.

iii) Authorities of all educational
institutions  shall  publish  the
consequences for committing
Ragging. In particular, at the main and
prominent  spot/point(s) of the
institution. iv)  Posters  containing
measures against the Ragging have to
be posted in the website of respective
institutions which will warn the
students about the consequences for
committing Ragging.
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v) An affidavit in the form of
undertaking may be obtained from the
students and their parents before start
of new session to the effect that if any
student found involving in Ragging
he/she will be punished.

vi) Whatever the term “Ragging” or
any other word is used, whenever, an
incident happens with the elements of
criminal offences, the authority should
take action against the perpetrators
under the prevailing law and also stern
action under the  Disciplinary
Ordinance of the University like
expelling the perpetrators from the
university for good. (Para 27, 28 &
29)

Tapan Chowdhury &
ors

Vs.

Bangladesh & ors

(Md. Ruhul Quddus, J)
18 SCOB [2023] HCD 49

Key Words:

Rejection of plaint;
Order VII, rule 11 of
the Code of Civil
Procedure ; The Forest
Act, 1927; Sections 3,
Sub-Section (2) and
Section 20,  Sub-
Sections (2a) (iii) and

(6) of the State
Acquisition and
Tenancy Act;

In the instant civil revision the
petitioner challenged the order of
the trial court rejecting the
application for rejection of plaint
under Order VII, Rule 11 of the
Code of Civil Procedure, 1908 on
the ground of res judicata. The
High  Court Division after
scrutinizing the record upheld the
trial court’s decision finding that
question of fact arose in the suit
cannot be decided on an
application under Order VII, rule
11 of the Code and the suit land of
the previous suit was different. The
High Court Division also found
that the suit property was declared
as forest by a Gazette notification
in 1952 and held that when a forest
or land wunder Jaminder was
acquired as forest by government
and notified in the official Gazette,
it would be sufficient to determine
the character of the land on that
basis. Finally, the Court expressed
its dissatisfaction over how the suit
was conducted by the concerned
public servants in the trial Court
and directed the concerned
authority to take steps for
protecting public property and
environment. Consequently, the
rule was discharged.

Declaration of a particular land as
forest under the Forest Act when
not necessary: If a forest belonged to
any Jaminder is acquired by the
Government  under  the  State
Acquisition and Tenancy Act,
declaration of the said land as forest
under the Forest Act is not necessary.
The procedures to be followed under
the two Acts are quite different and
they are independent of each other, so
far it relates to acquisition and
declaration of forest. (Para-15)

Section 3 (2) of the State Acquisition
and Tenancy Act:

Gazette Notification mentioning a
particular _land as forest would be
sufficient to determine the character
of the land: It thus appears that the
Department of Forest under wrong
notion  proceeded  for  further
declaration of the same land as forest,
which was already a forest under the
Jaminder and subsequently acquired
as forest by the Government and
notified in the Gazette as forest under
the State Acquisition and Tenancy
Act. The subsequent proceedings of
the Forest Department under whatever
notion, or for whatever reasons will
not invalidate the earlier Gazette, nor
will it create any right in favour of any
new claimant who did not challenge
the earlier Gazette of 1952. If any
Gazette Notification mentioning a
particular land as forest is published
under Section 3 (2) of the State
Acquisition and Tenancy Act, that
would be sufficient to determine the
character of the land, unless the
Gazette notification is challenged and
its correctness is rebutted. ( Para-15)
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6. | Sultana Fahmida An FIR was lodged against the | Exercise of revisional jurisdiction of

Vs.
The State & anr

(Md. Nazrul Islam
Talukder, J)

18 SCOB [2023] HCD 54

Key Words:

Money Laundering;
Sections 409/420/109
of the Penal Code;
Sections 4(2) and 4 (3)
of the Money
Laundering Protirodh
Ain, 2012; Section
5(2) of the Prevention
of Corruption Act,
1947

accused-persons for withdrawing
an amount of Tk. 26,58,98,126/
from Dhaka Bank Limited,
Dhanmondi Branch against 17
export bills misusing and abusing
power and authority. Charge sheet
was submitted against the accused-
petitioner and others. Thereafter,
the case record was transmitted to
the learned Special Judge, Court
No. 8, Dhaka for holding trial and
the learned trial Judge framed
the
petitioners and others rejecting the

charge against accused-
application for discharge filed by
the
aggrieved, the accused-petitioner
filed this Criminal Revision. The

High Court Division issued Rule as

accused-petitioner.  Being

to why the order passed by the trial
Court should not be set aside.
Further, it issued a Suo Muto Rule
calling upon the opposite-parties to
show cause as to why the order
dated 25.11.2021 passed by the
trial Court discharging one accused
shall not be set aside. In course of
hearing the High Court Division
found that though names of some
than the
accused have been disclosed in

other persons other
prosecution materials, they have
not been made accused in the
instant case which resulted in
the
perfunctory in nature. Therefore,
the  High

considering

making investigation

Court  Division
facts and
circumstances of the case disposed
of both the Rule and Suo Motu
Rule with a direction upon the
Anti-Corruption Commission to
hold further investigation setting
aside the orders accepting charge
sheet and framing charge against
the accused.

High Court Division to ensure
justice under Section 439 of CrPC:
On an application by a party or which
otherwise comes to its knowledge,
High Court Division is legally
competent to exercise its revisional
jurisdiction under Section 439 of the
Code of Criminal Procedure to
examine the facts and circumstances
of the case and the judgment and the
order if there is any error which may
not ensure justice to the litigant public
in not following the correct principles
of law and fact in assessing the
material and evidence in proper
perspective and in that case, High
Court Division may, in its discretion,
exercise any of the powers conferred
on a court of appeal by Sections 423,
426, 427 and 428 or on a court by
Section 338. (Para- 52)

Failure of Prosecution to implicate
responsible Persons _within __ the
Chain_of Occurrence: Under the
circumstances, it is worthwhile to
mention that the prosecution case
cannot continue on a defective
foundation of a case since the
necessary and responsible persons
who are involved in the alleged
offences  within the chain of
occurrence are not implicated in this
case making them accused. (Para-54)
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Agrocorp Int. Pte
Ltd

Vs.

Vietnam  Northern
Food Corp.

(Muhammad Khurshid
Alam Sarkar, J)

18 SCOB [2023] HCD 213

Key Words:
Arbitration agreement;
Mutual Consent;

consensus ad idem;
Sections 9, 12, 17 of
the Arbitration Act,
2001

In this case the petitioner is a
company having the business of
international commodity trading and
the respondent is a state owned
corporation of the Government of
Vietnam. The petitioner prayed
before the High Court Division for
the appointment of an arbitrator from
the side of the respondent for
formation of an arbitration tribunal to
resolve dispute between them. The
respondent denied existence of any
arbitration agreement between the
parties. The parties had no direct
communication between them rather,
they communicated through Mr.
Vandara Din whom the petitioner
claimed as a broker of the respondent
but the respondent claimed that he
was petitioner’s broker. The Court
held that it is necessary to determine
the existence of an arbitration
agreement to invoke the procedure
under section 12 of the Arbitration
Act. Thereafter, examining all the
annexure the Court found that there
was no arbitration agreement
between the parties and no
contractual obligation arose between
them from email communications.
The Court also held that even in the
absence of any arbitration agreement
between the parties, they are at
liberty to arbitrate through mutual
consent. Consequently, the rule was
discharged.

Existence of an _ arbitration
agreement is a pre-condition for
invoking the power under sec 12 of
the Arbitration Act: If the parties to
the arbitration have already devised a
procedure  for  appointment  of
arbitrator/s, then the provisions of sub-
Sections (2) to (13) under Section 12
of the Arbitration Act would have
hardly any application. But in absence
of any device agreed upon by the
parties, the provisions of sub-Sections
(2) to (13) under Section 12 of the
Arbitration Act come into play. In
both the above-mentioned paths, the
implied precondition is that there must
be the existence of an agreement
between the parties to go for
arbitration. In other words, in order to
make the provisions of sub-Sections
(1) to (13) under Section 12 of the
Arbitration Act applicable, the parties
must agree to resolve any dispute
through arbitration; absence of an
agreement among the parties to hold
arbitration shall render the aforesaid
provisions of the Arbitration Act
nugatory. (Para-16)

The State

Vs.

Md. Hamidul
(Shahidul Karim, J)

18 SCOB [2023] HCD 224

Key Words:
Confessional
Statement; Mitigating
Circumstances;
Aggravating
Circumstances; Use of
examination under
Section 342 of the
Code of Criminal
Procedure; Section

164 of the Code of
Criminal Procedure

In the instant case the dead body of a
three year old son of the informant
was recovered from a nearby
turmeric field on the next day after he
went missing. The condemned-
prisoner is the 2nd husband of the
informant and step-father of the
victim. After recovery of the dead-
body of the victim, the people of the
locality questioned the condemned-
prisoner and he confessed that he
killed the wvictim. Later on,
confessional statement of the
condemned-prisoner was recorded
under section 164 of the Code of
Criminal Procedure. Upon trial,
learned Additional Sessions Judge,
2nd Court, Rangpur sentenced the
accused to death. The High Court
Division observed that, as the
confessional statement was found to

The Code of Criminal Procedure,
1898, Section 164: It is by now well
settled that an accused can be found
guilty and convicted solely banking on
his confession if, on scrutiny, it is
found to be true, voluntary and
inculpatory in nature. (Para 42)

The Code of Criminal Procedure
1898, Section 342: We would like to
put on record one legal infirmity that
has been committed by the learned
Judge of the court below. On perusal
of the impugned judgment and order,
it reveals that the learned Judge on his
own accord asked as many as
13(thirteen) questions to the accused
while he was being examined under
section 342 of the Code. Not only that
the judge concerned has also used the
same against the accused in finding




Cases of the High Court Division

SI. | Name of the Parties Summary of the case Kev Ratio
No. and Citation y
be true, voluntary and inculpatory, it | his culpability in the killing of the
is sufficient evidence to convict the | victim boy. The above approach
accused. However, the Court took | adopted by the trial Judge is
mitigating ~ circumstances  into | absolutely weird, uncalled for and
consideration and commuted the | illegal as well. (Para 52)
sentence of the convict to one of life
imprisonment with fine. The Court
further observed that, asking many
questions while examining the
accused under section 342 of the
Code of Criminal Procedure, 1898
and using the same against the
accused in  determining  his
culpability is illegal, uncalled for and
altogether foreign in  criminal
jurisprudence.
10. | Md. Shakhawat | Two writ petitions were filed in the | The Local Government (Union
Hossain & ors High Court Division — one | Parishad) Election Rules, 2010, Rule
Vs. challenging inaction of the 37, 90(23), (gha): The power of the

Election Commission
and ors

(Zafar Ahmed, J)
18 SCOB [2023] HCD 236

Key Words:

Union Parishad
Election; Power of
Election Commission;
Cancellation of
election results;
Circumstances for Re-
poll; Local
Government  (Union
Parishad) Ain, 2009;
Rule 37(1)(2) and
Rule 90 of Local
Government  (Union
Parishad) Election
Rules, 2010

respondents in holding inquiry about
the alleged irregularities in a Union
Parishad Election and also praying
for direction upon the respondents to
hold re-election in two poling centres
and another challenging the direction
issued by the Election Commission
cancelling the election of one polling
centre and directing re-poll there.
Two FIRs were lodged in the
meantime by concerned Presiding
Officers alleging that election
materials in one centre and 7 lids of
ballot boxes were snatched while
they were returning. The Election
Commission cancelled the election of
one polling centre and directed re-
poll. The Election Commission
rejected the representation by the
petitioners of first writ petition
alleging irregularity in publishing the
election result by stating that since
the election of the Union Parishad
was not completed, the Returning
Officer did not send the election
result to the Election Commission.
The High Court Division discussing
relevant provisions of the Union
Parishads (Election) Rules, 1983 and
the Local Government (Union
Parishad) Election Rules, 2010 and
case laws decided thereunder
observed that, as the current law
empowers the Election Commission
to stop casting vote only on the
Election Day and as admittedly the
election was held without any
interruption and disturbance, the
invocation of the power by the
Election Commission to cancel the
election is not justifiable. The Court
held that rest of the matters are

EC to cancel election result and
directing re-poll, which is post
election matter, is deemed to be
exercised under Rule 90 (ga) or (gha),
but in so doing the EC has to consider
facts in light of its powers under Rule
37 and Rule 90 and the circumstances
envisaged therein. The power of the
EC under the old Rule 70 was plenary
in that no specific circumstances were
envisaged under the old Rules, but the
situation is different under the new
legal regime. From that point of view,
the plenary power to cancel election
result and directing re-poll under the
new Rules is more specific and hence,
more defined. However, it does not
mean that the EC cannot exercise this
power at all. It depends on facts and
circumstance of each case. Since the
EC, while exercising its supervisory
and plenary powers under Rule 90,
acts as the highest administrative
authority, not as a judicial authority
the EC must consider whether it is
stepping out of the parameters set by
the law for that the election disputes
are adjudiciable under the law by the
Election Tribunal. (Para 28)
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disputed question of facts, which
must be decided by the Election
Tribunal exercising judicial authority,
not by the Election Commission in
exercise of its plenary and
supervisory  authority which is
administrative in nature. Therefore,
the High Court Division set aside the
decision of the Election Commission
to re-poll and directed it to publish
the names of the elected candidates in
the official Gazette forthwith.

11.

Abu  Khair Md.
Nazmul Huq & ors
Vs.

Bangladesh & ors

(Kashefa Hussain, J)
18 SCOB [2023] HCD 247

Key Words:
Section 2, 7 of the
Power of Attorney Act
2012; Rule 8, 9, 10 of
the Power of Attorney
Rules 2015;

In this case question arose whether
the Power of Attorney executed to
file the writ petition was a valid
Power of Attorney. The petitioner
argued that although the power of
attorney was executed outside
Bangladesh, since it is a General
power of attorney and not an
irrevocable power of attorney, Rule
10(5) of the Power of Attorney Rules
2015 is not applicable in the
petitioners’ case and they are not
under any obligation to get the
endorsement of the Ministry of
Foreign Affairs along with payment
of stamp duties. The High Court
Division, however, analyzing
different provisions of Power of
Attorney Act 2012 and Power of
Attorney Rules 2015 came to the
conclusion that all classes of power
of attorneys whether it is special,
general or irrevocable, when it is
executed outside Bangladesh, the
procedure prescribed by Rule 10(5)
KL, M must be mandatorily
followed by the power of attorney
holder. The Petitioners did not follow
the said Rule. Consequently, the Rule
was discharged as the writ petition
was not maintainable as not being in
form.

Rule 8 and 10 of the Power of

Attorney Rules 2015: Rule 8 essential

ly

sets out the procedure that is to be

followed by the executor

while

executing a power of Attorney. While
Rule 10(5) clearly contemplates the
procedure that needs to be followed in
cases of all classes of power of attorneys
relating to power of attorneys which are
executed outside of Bangladesh. The
provisions of Rule 10(5) (%),(%), () has
clearly imposed such duty upon the

power of

attorney holder following

execution by the executors. It is clear that
the intention of law is cases of those
power of attorneys which are executed

outside of Bangladesh

following

execution is the same irrespective of the
classes of power of attorney. The power
of attorneys whether those are Special,
General, Irrevocable power of attorney
so long they are executed outside
Bangladesh certain conditions inter alia
must be followed and fulfilled by the

power

of attorney holder which

conditions are clearly prescribed under
Rule 10(5) (#),(%), (*) of the Rules .

(Para 25)

12.

Mitul Properties Ltd
Vs.
M.N.H. Bulu

(Khizir
Choudhury, J)

Ahmed

18 SCOB [2023] HCD 257

Key Words:

Persona Designata;
Maintainability of
Civil Revision;
Arbitral Award;
Supervisory

Jurisdiction of the

In this case petitioner challenged an
order passed by the learned District
Judge, Dhaka in an Arbitration
Miscellaneous Case whereby the said
court rejected an application for
calling for the record of arbitration
proceedings from the arbitrators.
Question arose as to whether a civil
revision is maintainable against any
interlocutory order passed in an
application under section 42 of the
Arbitration Act, 2001. The honorable
Chief Justice constituted a Special
Bench under Rule 1C of Chapter 2 of
the Supreme Court of Bangladesh
(High Court Division) Rules 1973 to
decide the matter. The Court, after
discussing different provisions of the

The Arbitration Act, 2001, Section

42: The term ‘TEFIEGE WS’ as
mentioned in Section 2(Kha) of the
Arbitration Act, will be deemed as the
‘Court of District Judge’, not ‘persona
designata’ for carrying out the object
under Section 42 of the Arbitration

Act, and any decision to be passed in

a

proceeding under Section 42 of the

Act is amenable to
Procedure. (Para 12)

Code of Civil Procedure,

revisional
jurisdiction under the code of Civil

1908,

Section 115: Civil Revision

is

maintainable under Section 115(1) of
the Code of Civil Procedure against an
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High Court Division;
The Arbitration Act,
2001

Arbitration Act 2001, General
Clauses Act 1897 and relevant case
laws, observed that the term ‘TeFTere
9gwEe”  as  mentioned in the
Arbitration Act, 2001 means the
‘Court of District Judge’, not
‘persona designata’ and any decision
passed in a proceeding under this Act
is amenable in a civil revision under
the Code of Civil Procedure and as
such, the «civil revision is
maintainable. Nevertheless, the Court
discharged the rule rejecting the civil
revision contending that since the
petitioner had an arbitrator appointed
by him, he could have easily obtained
a copy of the proceeding from his
arbitrator. This application for calling
for records is unnecessary and only to
cause delay. The Court further
observed that the Government should
frame necessary rules regarding how
long and under what modes the
arbitrators will maintain the record of
any arbitration proceedings after
giving the arbitral award.

order passed by learned District Judge
in a proceeding under Section 42 of
the Arbitration Act but such power
should be exercised sparingly only in
a case where it appears that the lower
Courts in passing any order committed
any error of law resulting in an error
occasioning failure of justice. It is to
be borne in mind that by repealing
Arbitration Act, 1940, Arbitration Act,
2001 has been promulgated for speedy
disposal of the disputes through
privatized system, no one should be
given an opportunity to frustrate the
spirit of law by initiating any
proceeding against each and every
order having no merit. (Para 16)

13.

Md. Helal Uddin
Vs.

The State
(Fatema Najib, J)

18 SCOB [2023] HCD 264

Key Words:
Torture in  police
custody; Delay in

lodging FIR; Medical
Report; Section 342 of
the Code of Criminal
Procedure 1898;

In this case the informant was
detained whimsically and tortured by
some police personnel. When in the
police station the informant refused
to give confessional statement, the
officer-in-charge  caused  severe
injury to the informant and lodged
two criminal cases against him. The
informant challenging the proceeding
before the High Court Division
obtained direction on basis of which
the instant case was filed. The trial
court convicted the accused and
sentenced him with imprisonment
and fine. Appellate Court confirmed
the conviction and sentence of the
convict-petitioner. The  convict-
petitioner questioned about the delay
in lodging the FIR and about the
Medical report in this Criminal
Revision. The High Court Division
analyzing all the evidences found that
as the case was against police
personnel the informant made delay
to lodge FIR due to fear of reprisal.
He could file the FIR only after
getting direction from High Court
Division which sufficiently explains
delay. Moreover, the High Court
Division found that the medical
report had minor discrepancies but
the injury was proved by the
witnesses. Consequently, the
Criminal Revision was dismissed.

When _injured in_police custody,
burden is upon them:

Section 342 of the Code of Criminal
Procedure:

From the evidence of PW.4, 7, 8, 9,
12, 13, 5, 6 it appears the informant
Kader had been taken as unhurt into
the room of the accused Helaluddin in
khilgaon thana whereon the accused
had been injured. Since the alleged
occurrence took place in police
custody, it is duty of officer in charge
to explain how an unhurt man was
injured in his room. The accused was
examined under section 342 of the
Code of Criminal Procedure giving
him an opportunity to explain the
evidence and circumstances appearing
against him. During the examination
under section 342 of the Code of
Criminal Procedure the accused said
that he will give a written statement.
But on perusal of record no written
statement has been found. Both court
below did not utter that the accused
gave a written statement. Since on
declaration by the accused no written
documents has been produced by the
accused, no evidence has been
adduced to defense himself which
leads the statement made by
prosecution witnesses that under
custody of accused officer in charge of
khilgaon, the informant had been
inflected chapati blow by the accused
was remained unchallenged. (Para 53)
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14. | Prof. Dr. In the instant case the petitioners | Section 303 (umo) of Act the
Muhammad Yunus Challeélglfd tt}}:e lchargedfrca}rlllmg orde; Bangladesh Labour Act, 2006: In

passed by the learne airman o - ; 5
e ot S it | v of i son bt
The State & anr under sections 303(Uma) and 307 of p 1t y

Bangladesh Labour Act, 2006. Their | create, maintain and send to the

argument is that the Labour Court | complainant the registers of leave
(SM Kuddus Zaman, J) possesses the powers of Civil Court, | . P 8 i

o ) gister of daily attendance, the

Criminal Court and Mediator and . .
18 SCOB [2023] HCD 275 provides remedy mainly by monitory register of overtime of the labourer

compensation. Subjecting an owner | and employees and register of works,
Key.Words: or director of a company to criminal | we are unable to find any prima facie
Sections 4 (7) (8), 117, | prosecution is an exception and_ 1s.the substance in the submissions of the
234, 303(Uma) and | last resort. No such criminal learned Advocate for the pefitioners
307 of the Bangladesh | prosecution is permissible without ) p
Labour Act. 2006 | exhausting the civil remedies that the framing of the charge under
Labour ’Welfarf’: available undgr th.e above Ain: Since | section 303 (umo) of Act No.42 of
Foundation Law, tlhle7 alle§3{13r01f'c‘t1130n5 fgsic'[}f)rllf 4, | 2006 against the petitioners is without

) . an of Bangladesh Labour .

2006;  Section 200, Act 2006 have been sufficiently any lawful basis. (Para 39)
241A of the Code of | compensated by alternative  civil
Criminal ~ Procedure, | remedy, the Complainant committed
1898 serious  illegality in  lodging

complaint against the petitioners

without exhausting civil remedies.

On the other hand contention of the

opposite party was that the petitioners

are continuously and intentionally

violating the provisions of sections 4,

117 and 234 of Bangladesh Labour

Act, 2006 and they refused to stop

above violations and take remedial

measure despite repeated written

requests by the complainant. As such

the complainant had no option but to

lodge this complaint. The High Court

Division, hearing both the parties

came to the conclusion that the

charge framing order was valid and

consequently the Rule was

discharged.

15. | Most. Shamima | In the instant case it was the | If the right of pre-emption is waived
Begum & anr contention of the pre-emptors that | by the conduct of the pre-emptors
Vs. behind their back the case land was before and after purchase, the pre-
Most. Rezuana | transferred  to  the  pre-emptee. | emption case may be dismissed: The

Sultana & ors

(Md. Zakir Hossain, J)

18 SCOB [2023] HCD 284

Key Words:

The right of pre-
emption; Section 60 of
the Registration Act,
1908; Section 96 of
the State Acquisition
and Tenancy Act,
1950; Section 24 of
Non-Agricultural

Tenancy Act, 1949;

Thereafter, being aware as to the sale
of the property, the pre-emptor
procured a certified copy of the deed
and filed the pre-emption case within
the stipulated time. On the other
hand, the pre-emptee-opposite party
No. 1 contended that before the
execution of the sale deed, the pre-
emptee-opposite party Nos. 2 & 3
approached the pre-emptors for
selling the case land. But they refused
to purchase the same and as per their
advice, the opposite party Nos. 2 & 3
transferred the case land to the pre-
emptee-opposite party No. 1. The
trial Court dismissed the case and the
appellate Court also dismissed the
appeal concurring with the decision

conduct of the pre-emptors before and
after purchase amply proved that the
pre-emptor-petitioners waived their
right of pre-emption and as such, the
pre-emption  case  was  rightly
dismissed by the trial Court. The
petitioners intentionally relinquished
of their statutory right and thereby
waived the right of pre-emption. The
Appellate Court assigning cogent
reason concurred with the finding of
the trial Court; therefore, it does not
warrant for any interference by this
Court. It is true that the right of pre-
emption accrues after the deed entered
in the volume as per section 60 of the
Registration Act, 1908, but if the right
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waiver, acquiescence;
estoppel

of the trial Court. On revision the
High court Division held that the
conduct of the pre-emptors before
and after purchase amply proved that
the pre-emptor-petitioners waived
their right of pre-emption and as
such, the pre-emption case was
rightly dismissed by the trial Court.
The High Court Division also
observed that it is true that the right
of pre-emption accrues after the deed
entered in the volume as per section
60 of the Registration Act, 1908, but
if the right of pre-emption is waived
before and after registration, the
Court may turn down the prayer of
pre-emption otherwise, the equitable
principle of waiver and acquiescence
which operate as estoppels will be
meaningless. Finally, the High Court
Division  recommended  some
amendments in section 24 of the
Non-Agricultural Tenancy Act, 1949
to be considered by the legislators for
the greater interest of the people of
the country.

of pre-emption is waived before and
after registration, obviously the Court
may turn down the prayer of pre-
emption; otherwise, the equitable
principle of waiver, acquiescence
which operate as estoppels will be
meaningless. Nothing is absolute in
law; therefore, it cannot be held
absolutely that the pre-emption right
shall accrue only after registration of
the deed and if it so, the equitable
principles of waiver and acquiescence
shall be futile and fruitless. (Para 25)

16.

Md. Al Amin
Vs.
The State & ors

(Md. Akhtaruzzaman, J)
18 SCOB [2023] HCD 294

Key Words:

Acquittal; Sections
265(H), 435, 439 of the
Code of Criminal
Procedure 1898; Rule
No. 638 of the Criminal
Rules and  Orders,
[Volume I]

In the instant Criminal Revision
question came up for consideration as
to whether the Sessions Court had
power or authority to acquit an
accused under section 265H of the
Code of Criminal Procedure without
examining any witnesses or without
exhausting the legal procedures for
compelling the attendance of the
witnesses. The High Court Division
examining relevant laws, particularly,
Rule 638 of the Criminal Rules and
Orders (Practice and Procedure of
Subordinate Court), 2009 and case
laws held that in exercising the power
under section 265H of the Code, the
Sessions Court must take necessary
measures to secure the attendance of
the witness and comply all the
relevant procedures according to law
before acquitting any accused.
Consequently, the rule was made
absolute.

Section 265H of the Code of
Criminal Procedure, 1898:

The Court must exhaust all the
procedure for taking down evidence
before passing the order of
acquittal: Under the provisions of
section 265H of the Code the duty of a
Sessions Judge is to look into the
prosecution evidence and materials
brought out in the examination of the
accused and thereafter should hear the
learned Advocates of both sides and
considering the evidences and
materials on record if he finds that all
the procedures under the law have
been exhausted and if he is of the
opinion that he has taken all possible
steps for taking down the evidences of
the prosecution but the prosecution
has miserably failed to comply with
the order of the Court, in that case, the
duty casts on the Court to pass an
order of acquittal of the accused. But
in the present case, it appears
manifestly that the learned Joint
Sessions Judge without complying
with the relevant laws and procedures
has illegally dismissed the petition
filed by the prosecution with the
observations that the prosecution is
not willing to adduce evidences.
(Para-23)
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CRIMINAL REVIEW PETITION NO.55 OF 2022
(From the judgment and order dated 25.07.2016 passed by the Appellate Division in Criminal
Petition for Leave to Appeal No.495 of 2015)

The State . Petitioner
Vs.

Nurul Amin Baitha and another ., Respondents
For the Petitioner : Mr. A.M. Aminuddin, Attorney General (with

Mr. S.M. Shahjahan, Senior Advocate and Mr.
Mohammad Shaiful Alam, Assistant Attorney
General), instructed by Mr. Haridas Paul,
Advocate-on-Record.

Respondent : Not represented.
Date of hearing & judgment: 12-03-2023

Editors’ Note:

The state filed this Criminal Review Petition against the observation made by the
Appellate Division that the High Court Division has no right to convert the conviction
under Section 11(Ka) read with Section 30 of Nari-O-Shishu Nirjatan Daman Ain, 2000
to one under section 302/34 of the Penal Code. The Appellate Division accepting the
argument placed by the learned Attorney General came to the conclusion that the
Tribunal which is created under the Nari-O-Shishu Nirjatan Daman Ain, 2000 is
deemed to be the Court of Sessions of original jurisdiction and, is entitled to
alter/amend the charge framed under Section 11(Ka) of the Ain to one under Section
302 of the Penal Code. Similarly, the High Court Division as an Appellate Court has the
jurisdiction to convert the conviction under Section 11(Ka)/30 of the Ain to one under
Sections 302/34 of the Penal Code as appeal is the continuation of an original case.
Accordingly, the Appellate Division reviewed its earlier observation.

Key Words:
Sections 11, 25, 26, 27, 28, 30 of Nari-O-Shishu Nirjatan Daman Ain, 2000; Section

302/34 of Penal Code; Sections 227, 238 and 423 of the Code of Criminal Procedure,
1898; major offence ; minor offence; deeming provision; alteration of charge;
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The scheduled offence of the Ain and offences defined in the Penal Code can be tried
jointly by the Tribunal:

The words, “TIRTT GG WA NWETS IR 47 23T IR G2 WA S @ @I AR I SAPICH
S (@I SR BT (R WAL SMICed A el AT FEce At 1” of Section 25(1) of the
Ain are significant. Those words clearly indicate that the Ain authorises the Tribunal to
try both scheduled offence of the Ain and non-scheduled offence together and in such
circumstances the Tribunal shall exercise all the powers of a Court of Sessions. Sub-
Sections (2), (3) and (4) of Section 26 of the Ain relate to the appointment of the Judge
of the Tribunal which provide that Judge of the Tribunal should be appointed from the
District and Sessions Judges. The Government may give responsibility to the District
and Sessions Judge to act as Judge of the Tribunal in addition to his charge if it feels
necessary. It is also provided that Additional District and Sessions Judges are also to be
included as District and Sessions Judge. Sub-section 3 of Section 27 of the Ain
authorises Tribunal to try scheduled and non-scheduled offences jointly for the interest
of justice following the provisions of the Ain. In view of the discussions made above we
have no hesitation to hold that the scheduled offence of the Ain and offences defined in
the Penal Code can be tried jointly by the Tribunal. (Para 11)

Section 25 of the Nari-O-Shishu Nirjatan Daman Ain, 2000:
Under the Ain, the tribunal will enjoy all powers which a Court of Sessions enjoys save
and except the ones specifically denied:
The Nari-O-Shishu Nirjatan Daman Tribunal is also a Court of Sessions of original
jurisdiction as per provision of section 25 of the Ain since it has been specifically said in
the Ain that the Tribunal shall be deemed to be a Court of Sessions. The words “GiRF==
«fs WIFAT SMETe T oy 2309 7 in legislation clearly expressed the intention of the
Legislature that the Tribunal is to be act as Court of Sessions which is deeming
provisions and are to strictly limited to the statutory purpose they are created for. It is
our duty to ascertain the purpose for which such fiction is created. A deeming provision
must be construed contextually and in relation to the legislative purpose. Section 25 of
the Ain must lead to the inescapable conclusion that the statutory fiction laid down in it
must be resorted to and full effect must be given to the language employed. Such
deeming provision has been introduced to mean that the tribunal shall be deemed to be
the Court of Sessions of original jurisdiction. That is, the Tribunal is a Court of original
criminal jurisdiction and to make it functionally oriented some powers were conferred
by the Ain setting it up and except those specifically conferred and specifically denied it
has to function as a Court of original criminal jurisdiction not being hide bound by the
terminological status or description of a Court of Sessions. Under the Ain, it will enjoy
all powers which a Court of Sessions enjoys save and except the ones specifically denied.
(Para 12)

In the instant case charge was framed for the commission of offence that the respondent
had Kkilled his wife demanding dowry, but it is proved that he had killed his wife but
demand of dowry has not been proved. Since the Tribunal has authority to try
scheduled and non-scheduled offence together and it is authorized to act as Court of
Sessions, we do not find any jurisdictional error if the accused is convicted and
sentenced for the charge of Kkilling wife. Such analogy is also applicable for the
Appellate Court as well. (Para 15)
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Section 25 of the Nari-O-Shishu Nirjatan Daman Ain, 2000 and 227 of the Code of
Criminal Procedure, 1898:

The laws of procedure are devised for advancing justice and not impeding the same.
The main object and purpose of enacting procedural laws is to see that justice is done to
the parties. The Ain contains no provision relating to framing of charge. Hence, in view
of Section 25(1), the provisions of the Code which relate to framing of charge are
applicable to the Ain. Section 227 of the Code clearly mentions that Any Court may
alter or add to any charge at any time before judgment is pronounced. In view of this
section it becomes very clear that the High Court Division as the appellate authority in
the present case has the power to alter the charge framed by the Tribunal and convict
the accused on the same. (Para 18)

Section 11(Ka)/30 of the Nari-O-Shishu Nirjatan Daman Ain, 2000; Section 302 of Penal
Code and Section 238 of the Code of Criminal Procedure, 1898:

In section 238 of the Code, it has been provided that when a person is charged with an
offence consisting of several particulars, a combination of some only of which constitute
a complete minor offence, and such combination is proved, he may be convicted of the
minor offence though he was not charged with it. The section further provides that
when a person is charged with an offence, and facts are proved which reduce it to a
minor offence, he may be convicted for commission of minor offence, although he is not
charged with it. In the present case although the accused were charged with the offence
of murder for dowry under Sections 11(Ka)/30 of the Ain, on the proven facts they were
convicted for the offence of murder only under section 302/34 of the Penal Code. In
terms of punishment, it is very much clear that an offence under Section 11(Ka) of the
Act is graver than an offence punishable under section 302 of the Penal Code. Hence, an
offence under section 302 of the Penal Code can be considered as a minor offence than
that of an offence under Section 11(Ka) of the Ain and therefore, framing of charge was
not required for conviction. (Para 19 and 20)

Alternation of charge from 11(Ka) of the Nari-O-Shishu Nirjatan Daman Ain, 2000 to
Section 302 of the Penal Code will not cause prejudice to the accused:

In order to convict a person under minor offence, though charged under major offence,
the ingredients constituting the offence under the minor offence should be common as
that of the ingredients constituting major offence and to convict him, some of the
ingredients of the major offence could be absent. Since the offence under Sections
11(Ka)/30 of the Ain is a graver offence wherein the charge as to killing of the wife has
been framed along with charge of demanding dowry than that of the case under Section
302/34 where the charge of killing of any person is usually be brought against accused,
we are of the view that the alternation of charge from 11(Ka) of the Ain to Section 302
of the Penal Code will not cause prejudice to the accused. (Para 22)

Even if the facts proved are slightly different from those alleged in the charge, a
conviction based on the facts proved would be legal:

Joint trial of different offences under different enactments does not vitiate proceedings
in the absence of prejudice to the accused, particularly when the special enactment
authorizes the Court to try different offences jointly where a charge is framed for one
offence but offence committed is found to be some other than the one charged, provided,
the same facts can sustain a charge for the latter offence, the accused can be convicted
for such an offence. Even if the facts proved are slightly different from those alleged in
the charge, a conviction based on the facts proved would be legal. (Para 24)
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The Appellate Court’s jurisdiction is co-extensive with that of the trial court:

The Appellate Court’s jurisdiction is co-extensive with that of the trial court in the
matter of assessment, appraisal and appreciation of the evidence and also to determine
the disputed issues. (Para 25)

In_the larger interest of justice the Court may overlook a mere irregularity or a trivial
breach in the observance of any procedural law:
Depending on the facts and circumstances of a particular case in the larger interest of
justice the Court may overlook a mere irregularity or a trivial breach in the observance
of any procedural law for doing real and substantial justice to the parties and the Court
may pass any appropriate order which will serve the interest of justice best. Procedure
has always been viewed as the handmaid of justice and not meant to hamper the cause
of justice or sanctify miscarriage of justice. It is intended to achieve the ends of justice
and normally, not to shut the doors of justice for the parties at the very threshold.

(Para 26)

The High Court Division as an Appellate Court has the jurisdiction to convert the
conviction under Section 11(Ka)/30 of the Ain to one under Sections 302/34 of the Penal
Code as appeal is the continuation of an original case:

Our final conclusion is that the High Court Division as an Appellate Court has the
jurisdiction to convert the conviction under Section 11(Ka)/30 of the Ain to one under
Sections 302/34 of the Penal Code as appeal is the continuation of an original case. An
Appellate Court has the same power as that of the trial Court i.e. the Tribunal and
therefore, as an Appellate Court the High Court Division in the present case is
competent to convert the conviction to secure the ends of justice. Undoubtedly such an
Act of the High Court Division shall in no way prejudice the accused and State;
otherwise order of remand shall entail unnecessary time, money and energy due to
fruitless or useless prosecution and defence. Similarly, the Tribunal which is created
under the Ain shall be deemed to be the Court of Sessions of original jurisdiction and, is
entitled to alter/amend the charge framed under Section 11(Ka) of the Ain to one under
Section 302 of the Penal Code and to dispose of the case finally in accordance with law if
the accused is not otherwise prejudiced. (Para 28)

JUDGMENT
Hasan Foez Siddique, CJ:
1. Delay in filing this Criminal Review Petition is condoned.

2. The state has filed this Criminal Review Petition against the observation made by this
Division in Criminal Petition for Leave to Appeal No. 495 of 2015 that the High Court
Division has no right of converting the conviction under Section 11(Ka) read with Section 30
of the ‘T @ fe ffreq W =129, 2000” (The Ain), the special law to one under section
302/34 of the Penal Code.

3. Mr. A.M. Aminuddin, learned Attorney General appearing for the State, submits that
the High Court Division, in appeal, has jurisdiction like trial Court/tribunal to amend/alter the
charge if it, upon appreciation of the evidence came to the conclusion that in a case of killing
of wife demanding dowry, found that the charge of demanding dowry has not been proved
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but charge of killing has been proved then the High Court Division is authorized to alter the
conviction from 11(Ka)/30 of the Ain to one under section 302/34 of the Penal Code, since
there is no possibility of the accused to be prejudiced in any way. He submits that if the
provisions of Sections 25, 26, 27(3) and 28 of the Ain and Section 423 of the Code of
Criminal Procedure are read in conjunction with each other, it would be apparent that High
Court Division is authorized convert a conviction under Sections 11(Ka)/30 into a conviction
under Sections 302/34 of the Penal Code. He further submits that in case of failure to prefer
Criminal Petition for Leave to Appeal in the Appellate Division by the convict after disposal
of his appeal by the High Court Division, the procedure would be difficult to decide the
matter finally, particularly, when it is found that the case of demand of dowry is not proved
but killing is proved, and, in such a situation, the order of remand of the case to the Sessions
Judge for holding the trial afresh would be failure of justice and both the prosecution and
defence shall be prejudiced seriously.

4. At the outset, for satisfactory understanding of the problem, it is needed to quote the
provisions of Sections 25(1), 26, 27(3) and 28 of the Ain and the provisions of section 423 of
the Code of Criminal Procedure as well which run as follows:-

5. Section 25(1) of the Ain:
3¢ 1 (d) B wiEH fogmet fog a1 e, @ e S vieE, wws, (6 8 fa=ifer @Fa
eI SR R ey 2300 aR FRYAE GF6 AR SRS IR A6y 2309 IR 92 D3
SR @ (@M NG A SVPIE N (@ N4 [IET CF@ WRAN AMECed The] Fo] et FE0e
“ifed | (underlined by us)

6. Section 26 of the Ain:
Ul (3) 92 AR A WY ROIET G S0 Tl e G3(6 I FIZIEE /0T @3-
PG A TG (ERTT IR FIRIAS 15 IS A3 2309 FrRIEe widr ¢ fére ffres
7 BIEIAR A0 Sfofs 2307 |
() GFEe RO AT FIRAFE IS 230 IR TR &l € Wl Tl T4) 2300 OF
FRAEIER o e S |
(©) THFE, RSN, TFE TS 8 ARET Terd SR wifirgd Sfefie f&1e SrRIFET oes
e sfirs AfeT |
(8) U2 (A &Rl & 8 NIRA! T& el IAGHH SMOE (STl 67 8 Soe | S |

7. Section 27(3) of the Ain:
24l (9) I G FEEE FAYF @ SPRCE ATS T A SR GO Gew ACE W,
TRGIEE A0 To RITed [ROR GH8 Wo  GR AR AT G, O 230 OF Sy
woEdfha oM @B SRR ST SRR AR 3 S8R A SpiRed @32 MR A 98
BI2J[AIeT 31 A12F | (underlined by us)

8. Section 28 of the Ain:
by | GIRGAA T ene W, T A ACEHS 7 77 RFF ¥, TS W, [ A TS
2T S 230 F6 M 0o, RSO [ oA FhRice A1 |

9. Section 423 of the Code of Criminal Procedure:
423.(1)-The Appellate Court shall then sent for the record of the case, if such record is
not already in Court. After perusing such record, and hearing the appellant or his
pleader, if he appears, and the Public Prosecutor, if he appears, and in case of an
appeal under section 417, the accused, if he appears, the Court may, if it considers
that there is no sufficient ground for interfering, dismiss the appeal, or may-
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(a) in an appeal from an order of acquittal, reverse such order and direct
that further inquiry be made, or that the accused be retried or for trial,
as the case may be, or find him guilty and pass sentence on him
according to law;

(b) in an appeal from a conviction, (1) reverse the finding and sentence,
and acquit or discharge the accused, or order him to be retried by a
Court of competent jurisdiction subordinate to such Appellate Court or
for trial, or (2) alter the finding maintaining the sentence, or, with or
without altering the finding, reduce the sentence, or, (3) with or
without such reduction and with or without altering the finding, alter
the nature of the sentence, but, subject to the provisions of section 106,
sub-section (3),not so as to enhance the same;

(bb) in an appeal for enhancement of sentence, (1) reverse the finding and
sentence and acquit or discharge the accused or order him to be retried
by a Court competent to try the offence, or (2) alter the finding
maintaining the sentence, or (3) with or without altering the finding,
alter the nature or the extent, or the sentence so as to enhance or reduce
the same;

(c) in an appeal from any other order, alter or reverse such order;

(d)  make any amendment or any consequential or incidental order that may
be just or proper.

Provided that the sentence shall not be enhanced unless the accused has had an
opportunity of showing cause against such enhancement:

Provided further that the Appellate Court shall not inflict greater punishment for the
offence which in its opinion the accused has committed than might have been
inflicted for that offence by the Court passing the order or sentence under appeal.

10. As per provision of section 25(1) of the Ain, the provisions of the Code of Criminal
Procedure have been made applicable for holding trial of the accused for commission of
offences defined under the Ain when no procedure is specified in the Ain itself. Section 25(1)
of the Ain clearly depicts that, except otherwise provided under the Ain, the provisions of the
Code shall be applicable with regard to the filing of a complaint, investigation, trial and
disposal of any offence under the Ain, and the Tribunal shall be treated as a Court of Sessions
and can apply all the powers of a Court of Sessions while trying any offence under the Ain or
any other offence thereof.

11. The words, ‘BRI @6 VT JMETS IETT 207 22(F UFR G2 N[2CAF AQ (@ (FIF TR AT
SV S (I SR [RBICEE (@ AR SWFCeR et Fol AT Fiace #A1f7ea 1” of Section 25(1)
of the Ain are significant. Those words clearly indicate that the Ain authorises the Tribunal to
try both scheduled offence of the Ain and non-scheduled offence together and in such
circumstances the Tribunal shall exercise all the powers of a Court of Sessions. Sub-Sections
(2), (3) and (4) of Section 26 of the Ain relate to the appointment of the Judge of the Tribunal
which provide that Judge of the Tribunal should be appointed from the District and Sessions
Judges. The Government may give responsibility to the District and Sessions Judge to act as
Judge of the Tribunal in addition to his charge if it feels necessary. It is also provided that
Additional District and Sessions Judges are also to be included as District and Sessions
Judge. Sub-section 3 of Section 27 of the Ain authorises Tribunal to try scheduled and non-
scheduled offences jointly for the interest of justice following the provisions of the Ain. In
view of the discussions made above we have no hesitation to hold that the scheduled offence
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of the Ain and offences defined in the Penal Code can be tried jointly by the Tribunal.

12. The Nari-O-Shishu Nirjatan Daman Tribunal is also a Court of Sessions of original
jurisdiction as per provision of section 25 of the Ain since it has been specifically said in the
Ain that the Tribunal shall be deemed to be a Court of Sessions. The words ‘GRITF GG
MRE SmeTe IR ey 2803 7 in legislation clearly expressed the intention of the Legislature that
the Tribunal is to be act as Court of Sessions which is deeming provisions and are to strictly
limited to the statutory purpose they are created for. It is our duty to ascertain the purpose for
which such fiction is created. A deeming provision must be construed contextually and in
relation to the legislative purpose. Section 25 of the Ain must lead to the inescapable
conclusion that the statutory fiction laid down in it must be resorted to and full effect must be
given to the language employed. Such deeming provision has been introduced to mean that
the tribunal shall be deemed to be the Court of Sessions of original jurisdiction. That is, the
Tribunal is a Court of original criminal jurisdiction and to make it functionally oriented some
powers were conferred by the Ain setting it up and except those specifically conferred and
specifically denied it has to function as a Court of original criminal jurisdiction not being
hide bound by the terminological status or description of a Court of Sessions. Under the Ain,
it will enjoy all powers which a Court of Sessions enjoys save and except the ones
specifically denied. The Tribunal is empowered to take cognizance of the offences directly.
Such power should only be exercised in such circumstances when the same is needed
considering the facts of the case to serve the interest of justice. The presumption is that the
legislature while enacting a law has a complete knowledge of the existing laws on the subject
matter and the law to be or is newly enacted. To our mind, the Tribunal has all the powers of
a Court of Sessions and that the Tribunal shall be deemed to be a Court of Sessions. The
provisions of the Code of Criminal Procedure are applicable to all the proceedings under the
Ain including proceedings before the Tribunal except to the extent they are specifically
excluded.

13. Section 28 of the Ain only talks about the forum of appeal and the time frame within
which an appeal is to be filed, but there is no provision under this Ain which specifies the
power of the Appellate Court while disposing it. The observation of this Division that the
provisions of the Code are applicable only with regard to filing complaint, investigation and
trial but do not extend to the stage of an appeal against conviction is required to be
reconsidered since it has been clearly mentioned under section 25 that the provisions of the
Code shall be applicable with regard to the disposal of any offence, which includes disposal
of an offence at the appellate stage.

14. The word appeal has not been defined in the Code of Criminal Procedure. It is a
prayer or grievance to the higher Court for reconsideration of a judgment passed by the
subordinate Court. The High Court Division is the highest Court of appeal which enjoys the
most extensive discretionary and plenary powers in the cases of appeals. The accused has
been given the right to appeal under the Ain and the Code against the judgment of the
Tribunal as well as the Court of Sessions. It is true that an appeal is not retrial of the case.
However, the High Court Division while considering a statutory appeal against conviction is
authorized to examine all evidence admitted in the trial Court word to word and legal issues
as well. In appeal against the order of conviction the Appellate Court harbors a position of
great responsibility especially when it comes to administering justice. The High Court
Division has the authority to reconsider and reassess the evidence and alter the judgment and
order of conviction awarded by the Court and the Tribunal. Appeal is a statutory right
conferred upon parties carrying with it a right of rehearing on law as well as fact.
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15. Section 423 of the Code of Criminal Procedure gives wide power to the Appellate
Court to alter the findings and sentence. In the case of Imranullah V. Crown 6 DLR (FC) 65,
Akram J observed that the statutory right of appeal confers a right of re-hearing of the whole
dispute unless expressly restricted in scope and the Appellate Court is not confined to the
reasons which have been given by the Court below as the grounds of its decision. In an
appeal under section 423, the Appellate Court has to consider the controversy entirely afresh,
both as regards facts and as regards law, and can substitute its own opinion in place of the
decision taken by the lower Court. In the case of Ashraf Mia v. Bangladesh 27 DLR (AD)
106, this Court observed that, “After having come to a finding that the evidence showed that
the appellants may have committed some other offence with which they should be charged,
the learned Judges of the High Court are competent to decide the question of the guilt of the
appellant themselves instead of sending back the case for retrial. The test to be adopted by the
Court while deciding upon an addition or alteration of a charge is that the material brought on
record needs to have a direct link or nexus with the ingredients of the alleged offence. The
Court must exercise its power judiciously and ensure that no prejudice is caused to the
accused. The only constraint on the Court’s power is the prejudice likely to be caused by the
addition or alteration of charges. “Add to any charge” means an addition of a new charge and
alteration of charge is changing or variation of existing charge or making it a different charge.
In the instant case charge was framed for the commission of offence that the respondent had
killed his wife demanding dowry, but it is proved that he had killed his wife but demand of
dowry has not been proved. Since the Tribunal has authority to try scheduled and non-
scheduled offence together and it is authorized to act as Court of Sessions, we do not find any
jurisdictional error if the accused is convicted and sentenced for the charge of killing wife.
Such analogy is also applicable for the Appellate Court as well.

16. Where the order of retrial is likely to prejudice the accused persons and evidence on
record is sufficient to dispose of the case by the High Court Division, order of fresh trial or
re-trial cannot be supported. It will cause unnecessary sufferings to the accused without
yielding any different outcome. We should always keep in mind that the enormous increase
in crime-rate has led to unprecedented rise in the number of criminal cases. The large number
of cases pending in criminal Courts over-burden the work of the Courts. The order of retrial
would certainly further increase the cases so it is to be discouraged. In the case of
Ramankutty Gupta V. Avara, AIR 1994 SC 1699 it was observed by the Supreme Court of
India that it must be noted that the procedure is the handmaiden for justice and unless the
procedure concerns the jurisdictional issue, it should be qualified to subserve substantial
issue. Therefore, technicalities would not stand in the way to subserve substantive justice,
except when the question of jurisdiction arises.

17. The law which provides a method of aiding and protecting the substantive law, it is
procedural law. The procedure is a term used to express the mode of proceeding by which a
legal right is enforced. It means the manner and form of enforcing the law. The purpose of
procedural law is to ease and advance justice. The Court must not take an overly technical
approach while interpreting and administering procedural enactments. When substantial
justice and technical peculiarities are set against each other, the point for doing substantial
justice should get much importance. The functions of the procedural law is to facilitate
justice. It is always subservient to substantive law. The provisions of the Ain and the Code,
invaluable as canalizing the exercise of the trial as well as appellate power, must be informed
by and be subservient to the normative import of the Supreme Lex list they run aground and
be wrecked section of the Ain provided an unconditional right of appeal. The Ain provides
both substantive penal provision as well as some procedural provisions for controlling,
regulating and achieving the object of the rest substantive portion.

18. The laws of procedure are devised for advancing justice and not impeding the same.
The main object and purpose of enacting procedural laws is to see that justice is done to the
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parties. The Ain contains no provision relating to framing of charge. Hence, in view of
Section 25(1), the provisions of the Code which relate to framing of charge are applicable to
the Ain. Section 227 of the Code clearly mentions that Any Court may alter or add to any
charge at any time before judgment is pronounced. In view of this section it becomes very
clear that the High Court Division as the appellate authority in the present case has the power
to alter the charge framed by the Tribunal and convict the accused on the same.

19. In section 238 of the Code, it has been provided that when a person is charged with an
offence consisting of several particulars, a combination of some only of which constitute a
complete minor offence, and such combination is proved, he may be convicted of the minor
offence though he was not charged with it. The section further provides that when a person is
charged with an offence, and facts are proved which reduce it to a minor offence, he may be
convicted for commission of minor offence, although he is not charged with it.

20. In the present case although the accused were charged with the offence of murder for
dowry under Sections 11(Ka)/30 of the Ain, on the proven facts they were convicted for the
offence of murder only under section 302/34 of the Penal Code. In terms of punishment, it is
very much clear that an offence under Section 11(Ka) of the Act is graver than an offence
punishable under section 302 of the Penal Code. Hence, an offence under section 302 of the
Penal Code can be considered as a minor offence than that of an offence under Section
11(Ka) of the Ain and therefore, framing of charge was not required for conviction. In the
case of State v. Sree Ranjit Kumar Pramanik 45 DLR 660, it was observed that an offence to
be a minor offence to a major one must be a cognate offence to the major one, having the
main ingredients in common. Although punishable under different laws, both the offences in
question in the present case share similar main ingredients. Both sections 11(Ka) of the Ain
and 302 of the Code deal with the offence of murder, the main difference between these two
sections is that section 302 is a general section for punishing murder and section 11(Ka) is a
special section for punishing murder for dowry. In comparison to an offence of committing
murder only, an offence of committing murder for obtaining dowry is considered much more
severe and this is very much evident from the punishment provided for this offence.

21. The Supreme Court of India in the case of Rohtas and ors. Vs. State of Haryana
(https/Indiankanoon.org) observed that the only controlling objective while deciding on
alteration is whether the new charge would cause prejudice to the accused, say if he were to
be taken by surprise or if the belated change would affect his defence strategy. The Procedure
authorises to give a full and proper opportunity to the defence but at the same time to ensure
that justice is not defeated by mere technicalities. The Appellate Court has wide power to
alter and amend the charges which may have been erroneously framed earlier. It must
necessarily be shown that failure of justice has been caused, in which case a re-trial may be
ordered. [Kantilal Chandulal Mehta v. State Maharashtra, MANU/SC/0111/1969 : (1969) 3
SCC 166].

22. In order to convict a person under minor offence, though charged under major
offence, the ingredients constituting the offence under the minor offence should be common
as that of the ingredients constituting major offence and to convict him, some of the
ingredients of the major offence could be absent. Since the offence under Sections 11(Ka)/30
of the Ain is a graver offence wherein the charge as to killing of the wife has been framed
along with charge of demanding dowry than that of the case under Section 302/34 where the
charge of killing of any person is usually be brought against accused, we are of the view that
the alternation of charge from 11(Ka) of the Ain to Section 302 of the Penal Code will not
cause prejudice to the accused.

23. The interest of justice should be the ultimate goal in the use of this power. In Thakur
Shah V. Emperor AIR 1943 PC 192; the Privy Council said, “The alteration or addition is
always, of course, subject to the limitation that no course should be taken by reason of which
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the accused may be prejudiced either because he is not fully aware of the charge made or is
not given full opportunity of meeting it and putting forward any defence open to him on the
charge finally preferred.” The purpose behind providing Courts with the right to alter charges
is to avoid a miscarriage of justice.

24. Joint trial of different offences under different enactments does not vitiate
proceedings in the absence of prejudice to the accused, particularly when the special
enactment authorizes the Court to try different offences jointly where a charge is framed for
one offence but offence committed is found to be some other than the one charged, provided,
the same facts can sustain a charge for the latter offence, the accused can be convicted for
such an offence. Even if the facts proved are slightly different from those alleged in the
charge, a conviction based on the facts proved would be legal.

25. The Appellate Court’s jurisdiction is co-extensive with that of the trial court in the
matter of assessment, appraisal and appreciation of the evidence and also to determine the
disputed issues.

26. The High Court Division has a wide appellate jurisdiction over all Courts and
Tribunals in Bangladesh inasmuch as it may, in its discretion, from any judgment and order
of conviction and sentence passed by any Court of Sessions and Tribunal. When the Tribunal
1s empowered to try a case as Tribunal as well as Court of Sessions, we are of the view that it
could not be without jurisdiction in view of the facts and circumstances of the particular case
to conform the judgment and order of conviction under Section 11(Ka) converting or altering
charge to one under Section 302 of the Penal Code. The technicalities must not be allowed to
stand in the way of importing justice. It is observed that depending on the facts and
circumstances of a particular case in the larger interest of justice the Court may overlook a
mere irregularity or a trivial breach in the observance of any procedural law for doing real
and substantial justice to the parties and the Court may pass any appropriate order which will
serve the interest of justice best. Procedure has always been viewed as the handmaid of
justice and not meant to hamper the cause of justice or sanctify miscarriage of justice. It is
intended to achieve the ends of justice and normally, not to shut the doors of justice for the
parties at the very threshold.

27. Accordingly, we find substances in the submission of the learned Attorney General
that the finding of this Division that High Court Division is not authorized to convert the
conviction under Sections 11(Ka)/30 of the Ain into one under Sections 302/34 of the Penal
Code is not correct view, hence such observation is liable to be reviewed.

28. Our final conclusion is that the High Court Division as an Appellate Court has the
jurisdiction to convert the conviction under Section 11(Ka)/30 of the Ain to one under
Sections 302/34 of the Penal Code as appeal is the continuation of an original case. An
Appellate Court has the same power as that of the trial Court i.e. the Tribunal and therefore,
as an Appellate Court the High Court Division in the present case is competent to convert the
conviction to secure the ends of justice. Undoubtedly such an Act of the High Court Division
shall in no way prejudice the accused and State; otherwise order of remand shall entail
unnecessary time, money and energy due to fruitless or useless prosecution and defence.
Similarly, the Tribunal which is created under the Ain shall be deemed to be the Court of
Sessions of original jurisdiction and, is entitled to alter/amend the charge framed under
Section 11(Ka) of the Ain to one under Section 302 of the Penal Code and to dispose of the
case finally in accordance with law if the accused is not otherwise prejudiced.

29. Accordingly, the observation made in the body of the judgment in that regard is
reviewed and hereby expunged.
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Editors’ Note:

A retired public servant filed a writ petition in relation to his service matter and got a
rule and stay in his favour. The Government filed leave petition in the Appellate
Division against the interim order of the High Court Division challenging its legality
arguing that in service matter even retired public servants are required to seek relief in
the Administrative Tribunal in view of section 4(3) of the Administrative Tribunal Act,
1980. Appellate Division accepted the argument of the Government and found that in an
earlier decision reported in 71 DLR (AD) 319 the highest court wrongly held that in
service matter writ petition by retired public servant is maintainable. The Appellate
Division then departed from its earlier decision finding it to be per incuriam and
discharged the Rule issued by the High Court Division. However, the Court also
observed that in view of the article 111 of the Constitution, High Court Division is not
competent to hold any decision of the Appellate Division to be per incuriam and it must
follow the decision in toto. High Court Division only can bring the matter in the notice
of the Honorable Chief Justice of Bangladesh. Similarly, subordinate Courts have no
jurisdiction to raise any question regarding the legality of the judgment of the High
Court Division saying that it was a judgment per incuriam. Because only a Court
equivalent to the Court which pronounced the judgment per incuriam is free to depart
from a decision of that Court where the earlier judgment was decided wrongly.
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Section 4(3) of the Administrative Tribunal Act, 1980:

Administrative tribunal has the exclusive jurisdiction to deal with the matters when a
person in the service of the Republic is aggrieved by any order or decision in respect of
the terms and conditions of his service including pension rights or by any action taken
in relation to him as a person in the service of the Republic. In the present case, the
writ-petitioner-respondent No.l1 is a person in the service of the Republic as per the
provision of section 4(3) of the Administrative Tribunal Act, 1980 and as such the
Tribunal has the exclusive jurisdiction to deal with the matter regarding the terms and
conditions of the service of the writ petitioner-respondent No.1. (Para 11)

Paragraph 24 of 71 DLR (AD) 319 is a per incuriam decision:

We are of the view that the part of the judgment reported in 71 DLR (AD) 319
particularly in paragraph 24 regarding maintainability of the writ petition was passed
without considering the latest provision of law and, as such, the part of the said
judgment regarding maintainability of the writ petition filed by a retired public servant
is a per incuriam decision. (Para 12)

Any Court equivalent to the Court which pronounced the judgment per incuriam is free
to depart from a decision of that Court where that earlier judgment was decided per
incuriam:

Per incuriam, literally translated as “through lack of care” is a device within the
common law system of judicial precedent. A finding of per incuriam means that a
previous Court judgment has failed to pay attention to relevant statutory provision or
precedents. The significance of a judgment having been decided per incuriam is that it
need not be followed by any equivalent Court. Ordinarily, the rationes of a judgment is
binding upon all sub-ordinate Courts in similar cases. However, any Court equivalent to
the Court which pronounced the judgment per incuriam is free to depart from a
decision of that Court where that earlier judgment was decided per incuriam. (Para 13)

Article 111 of the Constitution:

If any judgment pronounced by the Appellate Division, as per provision of Article 111
of the Constitution the High Court Division is not competent to say the judgment is per
incuriam. Primarily the High Court Division must follow the judgment in toto, however,
in such a situation the High Court Division may draw attention of the Hon’ble Chief
Justice regarding the matter. On the other hand even if any judgment is pronounced by
the High Court Division, the subordinate Courts have no jurisdiction to raise any
question regarding the legality of the judgment on the point of per imcuriam. Parties
may get remedy on preferring appeal. (Para 24)

JUDGMENT

Obaidul Hassan, J:

1. This Civil Petition for Leave to Appeal (CPLA) is directed against the order dated
08.11.2021 passed by a Division Bench of the High Court Division in Writ Petition No.10075
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of 2021 staying the operation of the impugned memo No.14.00.0000.006.27. 016.19.256
dated 24.10.2021 (Annexure-I to the writ petition).

2. The writ-petitioner-respondent No.l filed the Writ Petition No.10075 of 2021
challenging the notification vide memo No.14.00. 0000.006.99.001.21.07 dated 06.01.2021
issued under signature of the respondent No.4 giving retirement to writ-petitioner-respondent
No.1 in the post of Additional Director General (Grade-2) under section 43(1) of the 3=t
B4 o129, 205b without granting Post Retirement Leave (PRL) with other attending benefits
as required under section 47 of the JRSAI /par W24, w0 and the memo No.14.00.
0000.006.27.016.19.256 dated 24.10.2021 issued by the respondent No.4 asking the writ-
petitioner-respondent No.l to show cause as to why compensation should not be realized
from the pension, gratuity of the petitioner and rest under Public Demand Recovery (PDR)
Act as per Rule 247 of the BSR, Part-1 and also praying for a direction upon the writ-
respondents to grant writ-petitioner-respondent No.1 PRL with all attending benefits from
09.01.2021 to 08.01.2022 and then all other service benefits i.e. pension, gratuity etc. having
allowed him to go on normal retirement.

3. The facts leading to the filing of the Writ Petition are that the writ-petitioner-
respondent No.1 was appointed as Assistant Post Master General cum Post Master qualifying
in the BCS (Posts) Cadre in 1985 and joined in the Directorate of Posts. He was promoted to
the post of Additional Director General, Grade-3 on 31.03.2013 and on 14.12.2017 he was
given current charge to the post of Additional Director General (Grade-2) and on 27.02.2019
he was given promotion to the post of Additional Director General, Grade-2. On 13.03.2019
the immediate past Director General of the Directorate of Posts Mr. Susanta Kumar Mondal
sent a proposal to the writ-respondent No.1-petitioner No.1 for posting the writ-petitioner-
respondent No.1 as Director General being the most senior and competent officer and in the
said proposal the then Director General praised the writ-petitioner. Thereafter, on 03.04.2019
the writ-petitioner-respondent No.1 was given current charge to the post of Director General
of the Directorate of Posts by notification vide memo No.14.00.0000.006.11.003.19.84 dated
03.04.2019 and accordingly the writ-petitioner joined the said post. The writ-petitioner-
respondent No.l performed his duty as Director General (Current Charge) with utmost
sincerity and honesty without any blemish. But all of a sudden the writ-respondent No.1 the
present petitioner No.l sent the writ-petitioner on forced leave by letter dated 09.11.2020
without assigning any reason. As per S.S.C. Certificate the writ-petitioner's date of birth is on
09.01.1962 and accordingly he was supposed to go on retirement on 09.01.2021 with one
year PRL at the age of superannuation as per provision of section 47 of the &SR 5IFaT W12,
05, Accordingly the writ-petitioner on 21.12.2020 applied to the writ-respondent No.1 the
present petitioner No.l for granting him PRL for a period of one year from 09.01.2021.
During pendency of the writ-petitioner's application for PRL, on 30.12.2020 the writ-
respondent No.4 arbitrarily cancelled the earlier notification issued vide memo
No0.14.00.0000.006.11.003.19.84 dated 03.04.2019 by which current charge was given to the
writ-petitioner to the post of Director General and thereby the current charge held by the writ
petitioner No.1 in the post of Director General was cancelled without assigning any reason.
The writ-respondent No.4 by notification vide memo no. 14.00.0000.006.99.001.21.07 dated
06.01.2021 granted the writ-petitioner retirement as per section 43(1)(Ka) of the R4t SIFar
w124, 205b. Even after filing application for PRL, no PRL and other attending benefits were
granted to the writ-petitioner-respondent No.1 till date in violation of provision of section 47
of the RIS 5IpaT =2A, 05b. After granting direct retirement the respondents-petitioners
initiated the departmental proceeding directing the writ-petitioner-respondent No.1 to appear
before inquiry committee. The writ-respondents created mental pressure upon the writ-
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petitioner, ousted him from government residence within 30 (thirty) days and forcefully took
his government vehicle within 2(two) days. The writ-respondents-petitioners issued a show
cause notice on 24.10.2021 for realization of compensation in the form of punishment and as
such, the writ-petitioner finding no other alternative and efficacious remedy filed the writ
petition under Article 102 of the Constitution of the People's Republic of Bangladesh. Since
writ-petitioner-respondent No.l retired from service on 08.01.2021, he had no scope of
exhausting jurisdiction of the Administrative Tribunals. While the petitioner was Additional
Director General (Planning) he was given the additional charge of Project Director of the Post
e-Centre for Rural Community vide office order dated 08.12.2014. The Post e-Centre for
Rural Community was one of the most priority based projects of the Government under direct
supervision and control of the Ministry of Posts, Telecommunications and Information
Technology and the Office of the Prime Minister. The project was successfully completed in
the year 2017. But a vested group was always against the petitioner and they had been trying
to oust the petitioner from the project as they failed to get financial benefit from the project.
At their instance a daily national newspaper namely the ‘Daily Inqilab’ had published several
reports against the petitioner and some other officers and employees of the said project. Some
other vested group complained to the Anti-Corruption Commission (ACC) that some
irregularity and corruption were committed in the said project. On the basis of such complaint
the ACC inquired into the allegation and concluded the inquiry holding that no allegation was
proved in the inquiry against the writ-petitioner, accordingly the ACC disposed of the
complaint by office order dated 09.07.2019 and that was duly intimated to all the concerned
departments including the writ-respondent No.l petitioner No.l. But even after getting no
proof of the allegation by the ACC a vested quarter did not refrain themselves from
propagatory activities against the writ-petitioner-respondent No.1. At the instance of some
other dishonest officers of the Posts department the Daily Inqilab newspaper published some
propagatory news involving the writ-petitioner and others. On the basis of the report of the
newspaper departmental proceeding was initiated against the writ-petitioner and charge sheet
was issued on 19.11.2020 i.e. before 1 month 20 days of the issuance of the impugned
retirement order. On that very day the writ-petitioner was not on effective duty due to sending
him on forced leave which is a clear violation of the Rule 247 of the Bangladesh Service
Rules, Part-1. However, the writ-petitioner submitted his reply and an inquiry committee was
formed and before the inquiry committee the petitioner appeared for hearing, but he was not
allowed to cross-examine-the witnesses. The petitioner was sent on forced leave on
09.11.2020 and the departmental proceeding was initiated on 20.11.2020 when the petitioner
was not on effective duty and as such the prior permission of the Hon'ble President of the
Republic was required as per Rule 247 of the Bangladesh Service Rules, Part-1 for instituting
the proceeding against the relinquished employee, but that mandatory provision was not
followed by the respondents-petitioners.

4. The writ-petitioner was granted retirement on 06.01.2021 with effect from 08.01.2021.
On 24.10.2021 the respondent No.4 issued a show cause notice upon the writ-petitioner to
show cause as to why part of amount of Taka 92.87 crore (ninety two crore eighty seven lacs
taka only) should not be realized from his pension and gratuity as per Rule 247 of BSR, Part-
1 and rest of the financial losses should not be recovered under PDR Act for wasting
government money and damaging revenue. In the said show cause notice it is stated that the
allegations of corruption, negligence and misconduct were proved under Rule 32(Kha) of the
TR BIFAr =igd, 205y and Rule 3(Kha) and 3(Ga)(e) of the Government Servant (Discipline
and Appeal) Rules, 2018, but no punishment could be awarded due to his retirement from
service on 08.01.2021. The writ-petitioner applied for time to reply to the show cause notice.
Though all other officers and employees of the respondents-petitioners have been enjoying
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the PRL as per provision of section 7 of the Public Servants (Retirement) Act, 1974 as well as
TR BIFAT W8T, 0db the respondents-petitioners have denied to give the PRL and other
attending leave benefits to the writ-petitioner, which is a gross discrimination on the part of
the respondents-petitioners. The immediate past Director General of the Directorate of Posts
Mr.  Susanta  Kumar Mondal has also granted PRL by notification
No0.14.00.0000.006.99.00319.64 dated 11.03.2019 and the writ-petitioner was posted as
Director General (current charge) with effect from 03.04.2019 after his retirement. While the
impugned order was passed the writ-petitioner was on forced leave and on 20.12.2020 the
writ-petitioner applied for granting him PRL with effect from 09.01.2021 for a period of
I(one) year with attending benefits, but the respondent No.l-petitioner No.l without
considering the said application of the writ-petitioner and without assigning any reason sent
the writ-petitioner on direct retirement as per section 43(1) of the &SIl HIFAT A2, 05 in
violation of provision of section 47 of the FR®€I 514! =&+, 205b and as such the impugned
order has been passed in violation of the mandatory provision of law and the same is also
arbitrary and malafide.

5. It is the case of the respondent that all other officers and employees of the Directorate
of Posts and other offices of the government have been enjoying PRL as per provision of
section 247. The immediate past Director General of the Directorate of Posts Mr. Susanta
Kumar Mondal was also granted PRL, but the writ-petitioner's PRL and other allowances
have been denied and thereby the writ-petitioner has been grossly discriminated by the
respondents-petitioners and as such the impugned order of retirement without granting PRL
with attending benefits is liable to be declared illegal and without lawful authority.

6. Upon hearing the writ petition a Division Bench of the High Court Division on
08.11.2021 issued Rule and stayed the operation of the impugned memo
No.14.00.0000.006.27.016.19.256 dated 24.10.2021.

7. Mr. AM. Amin Uddin, the learned senior Advocate appearing on behalf of the writ-
petitioner-respondent No.l took us through the order of the High Court Division dated
08.11.2021, the materials on record and submits that the High Court Division erred in law by
passing the impugned order of stay in as much as the writ-petitioner- respondent No.1 retired
from the post of the Additional Director General (Grade-2) of the Directorate of Posts, which
is the service of the Republic and the matter in issue involves terms and condition of service.
According to section 4 of the Administrative Tribunal Act, 1980 the Administrative Tribunal
has the only exclusive jurisdiction to hear and determine in respect of the terms and
conditions of his service including pension rights, or in respect of any action taken in relation
to him as a person in the service of the Republic and as such the Writ Petition No.10075 of
2021, which 1s now pending in the Hon'ble High Court Division is not at all maintainable and
as such the impugned order of stay dated 08.11.2021 is liable to be set aside. Referring to the
decision in the case of Secretary, Ministry of Home Affairs and others Vs. Sontosh Kumar
Saha and others 21 BLC(AD)(2016) 94 the learned Advocate for the petitioner-writ
respondent No.l submits that according to Article 117 of the Constitution of the People’s
Republic of Bangladesh Administrative Tribunal has the exclusive jurisdiction to hear and
determine the issues in respect of the terms and conditions of service of the Republic and
without considering the same, the High Court Division passed the impugned order.

8. On the other hand, Mr. Probir Neogi, the learned senior Advocate on behalf of the
respondents-writ petitioners submits that the High Court Division rightly issued Rule and
stayed the operation of the memo No.14.00.0000.006.27.016.19.256 dated 24.10.2021 issued
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by the respondent No.5. He further submits referring the case of Government of Bangladesh,
represented by the Secretary, Ministry of Social Welfare, Bangladesh Secretariat and others
Vs. Md. Akterun Nabi 71 DLR (AD)(2019) 319 that it is against the principle of natural
justice to ask the writ-petitioner-respondent No.1 to pay the service related benefit for the
alleged excess 2 years as the writ-petitioner-respondent No.1 was never served with any
notice and was not given any opportunity of being heard. Over and above when any person
renders service to anybody he has a right to get remuneration for the service he rendered and
it is the duty of the party who received such service to pay for such service he received. On
reply learned Attorney General further submits that if the writ petitioner has any grievance
against the action of the authority he must go to the Administrative Tribunal. As we drew
attention of the learned Attorney General regarding the decision reported in 71 DLR(AD)319
(paragraph-24) regarding maintainability of the writ petition on behalf of a retired public
servant the learned Attorney General submits that part of the said decision has been given in
contrary to the statutory provision of law as mentioned in section 4(3) of the Administrative
Tribunal Act, 1980. Possibly at the time of hearing of the case reported in 71 DLR(AD) 319
the latest provision of law was not brought to the notice of the Court. Had it been brought to
notice of the Court the said decision might not been passed.

9. We have considered the submissions of the learned advocates for the both sides,
perused the order dated 08.11.2021 passed by the High Court Division, and the materials on
record.

10. It would be benefitted for all of us, if we go through the powers and jurisdiction of
Administrative Tribunal as has been mentioned in section 4 of the Administrative Tribunal
Act, 1980 which provides as follows:

“4, Jurisdiction of Administrative Tribunals-

(1) An Administrative Tribunal shall have exclusive jurisdiction to hear and
determine applications made by any person in the service of the Republic (or of any
statutory public authority in respect of the terms and conditions of his service
including pension rights, or in respect of any action taken in relation to him as a
person in the service of the Republic or of any statutory public authority).

(2) A person in the service of the Republic (or of any statutory public authority) may
make an application to an Administrative Tribunal under sub-section (1), if he is
aggrieved by any order or decision in respect of the terms and conditions of his
service including pension rights or by any action taken in relation to him as a person
in the service of the Republic (or of any statutory public authority).

Provided that no application in respect of an order, decision or action which can be set
aside, varied or modified by a higher administrative authority under any law for the
time being in force relating to the terms and conditions of the service of the Republic
(or of any statutory public authority) or the discipline of that service can be made to
the Administrative Tribunal until such higher authority has taken a decision on the
matter.

Provided further that, where no decision on an appeal or application for review in
respect of an order, decision or action referred to in the preceding proviso has been
taken by the higher administrative authority within a period of two months from the
date on which the appeal or application was preferred or made, it shall, on the expiry
of such period, be deemed, for the purpose of making an application to the
Administrative Tribunals under this section, that such higher authority has disallowed
the appeal or the application).
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Provided further that no such application shall be entertained by the Administrative
Tribunal unless it is made within six months from the date of making or taking of the
order, decision or action concerned or making of the decision on the matter by the
higher administrative authority, as the case may be.

(3) In this section "person in the service of the Republic (or of any statutory
public authority)" includes a person who is or has retired or is dismissed,
removed or discharged from such service but does not include a person in the
defence services of Bangladesh (or of the Bangladesh Rifles)."

11. From the above provision of law it is abundantly clear that administrative tribunal has
the exclusive jurisdiction to deal with the matters when a person in the service of the
Republic is aggrieved by any order or decision in respect of the terms and conditions of his
service including pension rights or by any action taken in relation to him as a person in the
service of the Republic. In the present case, the writ-petitioner-respondent No.1 is a person in
the service of the Republic as per the provision of section 4(3) of the Administrative Tribunal
Act, 1980 and as such the Tribunal has the exclusive jurisdiction to deal with the matter
regarding the terms and conditions of the service of the writ petitioner-respondent No.1.

12. We find substance in the submissions of the learned Attorney General regarding the
case reported in 71 DLR (AD) [2019] 319 in respect of maintainability of the writ petition.
For the reason that the decision regarding maintainability of the writ petition filed by a retired
government servant mentioned in paragraph-24 of the said judgment wherein it has been held
that “we are of the view that since the order impugned before the High Court Division had
been issued after retirement of the writ-petitioner-respondent he cannot be treated in the
service of the Republic.” The said decision was given referring another decision in the case of
Syed Abdul Ali Vs. Secretary, Ministry of Cabinet Affairs, Establishment Division and ors.
reported in 31 DLR (AD )[1979] 256. In the said case the judgment was pronounced on
February 6, 1979 and the judgment of the case reported in 71 DLR( AD)319 was pronounced
on 23" April, 2019. During this long gap of time from 1980 to 2019 the law has been
changed. The sub-section 3 of section 4 of the Administrative Tribunal Act, 1980 has been
added in the said provision of law in the year 1984 vide Ordinance No.LX of 1984. When the
judgment of the case reported in 31 DLR (AD) 256 was pronounced at that time sub-section 3
of section 4 of the Administrative Tribunal Act, 1980 had no existence, but when the
judgment was pronounced in the case reported in 71 DLR (AD) 319 the provision of sub-
section 3 of section 4 of the said Act came into force and found place in the statute book.
Thus, we are of the view that the part of the judgment reported in 71 DLR (AD) 319
particularly in paragraph 24 regarding maintainability of the writ petition was passed without
considering the latest provision of law and, as such, the part of the said judgment regarding
maintainability of the writ petition filed by a retired public servant is a per incuriam decision.

13. What is the meaning of per incuriam? Per incuriam, literally translated as “through
lack of care” is a device within the common law system of judicial precedent. A finding of
per incuriam means that a previous Court judgment has failed to pay attention to relevant
statutory provision or precedents. The significance of a judgment having been decided per
incuriam 1is that it need not be followed by any equivalent Court. Ordinarily, the rationes of a
judgment is binding upon all sub-ordinate Courts in similar cases. However, any Court
equivalent to the Court which pronounced the judgment per incuriam is free to depart from a
decision of that Court where that earlier judgment was decided per incuriam.
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14. The Court of Appeal in Morelle Ltd v. Wakeling [1955] 2 QB 379 stated that “as a
general rule the only cases in which decisions should be held to have given per incuriam are
those of decisions given in ignorance or forgetfulness of some inconsistent statutory
provision or of some authority binding on the court concerned: so that in such cases some
part of the decision or some step in the reasoning on which it is based is found, on that
account, to be demonstrably wrong.”

15. The exception of per incuriam under the doctrine of precedents can be understood in
two ways. Per incuriam means “carelessness”, although in practice it is understood as per
ignoratium, meaning ignorance of law. When courts ignore law and proceed to pass
judgment, the said decision falls under the spectrum of per incuriam and does not necessarily
need to be followed.

16. In the case of Hyder Consulting (UK) Limited Vs. Governor, State of Orissa reported
in (2015) Supreme Court Cases 189 their Lordships held that “A decision can be said to be
given per incuriam when the court of record has acted in ignorance of any previous decision
of its own, or a subordinate court has acted in ignorance of a decision of the court of record.
As regards the judgments of the Supreme Court rendered per incuriam, it cannot be said that
the Supreme Court has “declared the law” on a given subject-matter, if the relevant law was
not duly considered by the Supreme Court in its decision.”

17. In the case of Dr. Shah Faesal and ors. Vs. Union of India and anr., judgment
delivered on 02.03.2020 by the Supreme Court of India in Writ Petition (Civil) No.1099 of
2019, their Lordships held that “A decision or judgment can also be per incuriam if it is not
possible to reconcile its ratio with that of a previously pronounced judgment of a coequal or
larger Bench; or if the decision of a High Court is not in consonance with the views of this
Court. It must immediately be clarified that the per incuriam Rule is strictly and correctly
applicable to the ratio decidendi and not to obiter dicta.”

18. The problem of judgment per incurim when actually arises, should present no
difficulty as this Court can lay down the law afresh, if two or more of its earlier judgments
cannot stand together.

19. Since the judgment report in 71 DLR(AD) 319 was delivered without considering the
latest statutory provision (section 4(3) of the Administrative Tribunal Act, 1980) this
judgment is a judgment per incuriam. As per decision given in the case of Dr. Shah Faesal
and ors. Vs. Union of India and anr. in Writ Petition (Civil) No.1099 of 2019, since it has
come to the knowledge of this Court that the previous judgment reported in 71 DLR(AD) 319
was delivered due to ignorance of the statutory provision of section 4(3) of the
Administrative Tribunal Act, 1980. This Court should address the matter in accordance with
law. We are of the view that it is the duty of this Court to make it very clear that if any
judgment passed by the Court of co-equal jurisdiction has been passed on carelessness, or due
to non-consideration of any statutory provision or previous judgment it must rectify the error.

20. We are of the view that the ratio decided in the case of Government of Bangladesh,
represented by the Secretary, Ministry of Social Welfare, Bangladesh Secretariat and
others Vs. Md. Akterun Nabi reported in 71 DLR(AD) 319 in respect of maintainability of
the writ petition by a retired public servant is not applicable in this case as the said judgment
1s pronounced per incuriam.

21. In the jurisdiction of UK in many cases it has been observed that per incuriam
judgment should not be followed by any equal Court even by the subordinate Court. We are
unable to accept this proposition in toto. As per provision of Article 111 of the Constitution
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the law declared by the Appellate Division is binding upon the High Court Division and all
other subordinate Courts and the law declared by the High Court Division is binding upon all
the subordinate Courts. In the case of Bangladesh Agricultural Development Corporation
(BADC) vs. Abdul Barek Dewan being dead his heirs: Bali Begum and others reported in 4
BLC(AD)85 their Lordships held that “The word “per incuriam” is a Latin expression. It
means through inadvertence. A decision can be said generally to be given per incuriam when
the court had acted in ignorance of a previous decision of its own or when the High Court
Division had acted in ignorance of a decision of the Appellate Division. [see Punjab Land
Development and Reclamation Corporation Ltd. vs Presiding Officer, Labour Court,
1990(3)SCC685(705)]. Nothing could be shown that the Appellate Division in deciding the
said case had overlooked any of its earlier decision on the point. So, it was not open to the
High Court Division to describe it as one given “per incuriam”. Even if it were so, it could
not have been ignored by the High Court Division in view of Article 111 of the Constitution
which embodies, as a rule of law, the doctrine of precedent.

22. Apart from the provision of Article 111 of the Constitution enjoining upon all courts
below to obey the law laid down by this Court, judicial discipline requires that the High
Court Division should follow the decision of the Appellate Division and that it is necessary
for the lower tiers of courts to accept the decision of the higher tiers as a binding precedent.
This view was poignantly highlighted in Cassell & Co. Ltd vs Broome and another, (1972)
AC 1027 where Lord Hailsham of St. Marylebone, the Lord Chancellor, in his judgment said:

“The fact is, and I hope it will never be necessary to say so again, that, in the
hierarchical system of courts which exists in this country, it is necessary for
each lower tier, including the Court of Appeal, to accept loyally the decisions
of the higher tiers.”

23. The provision of Article 111 of the Constitution runs a follows:
“The law declared by the Appellate Division shall be binding on the High
Court Division and the law declared by either division of the Supreme Court
shall be binding on all courts subordinate to it.”

24. In view of the above judgment reported in 4 BLC(AD) 85, if any judgment
pronounced by the Appellate Division, as per provision of Article 111 of the Constitution the
High Court Division is not competent to say the judgment is per incuriam. Primarily the High
Court Division must follow the judgment in toto, however, in such a situation the High Court
Division may draw attention of the Hon’ble Chief Justice regarding the matter. On the other
hand even if any judgment is pronounced by the High Court Division, the subordinate Courts
have no jurisdiction to raise any question regarding the legality of the judgment on the point
of per imcuriam. Parties may get remedy on preferring appeal.

25. In view of the above discussions and considering other materials on record, we are of
the view that the High Court Division committed illegality in issuing Rule and passing an
order staying the operation of the impugned memo No.14.00.0000.006.27. 016.27.016.19.256
dated 24.10.2021.

26. In the light of the observations made above, we find merit in the submissions of the
learned Attorney General appearing for the petitioners and therefore the Rule issued by the
High Court Division is liable to be discharged.

27. Hence, the Rule issued by the High Court Division on 08.11.2021 is discharged.
However, the petitioners are directed to issue a fresh notice upon the respondent No.1 giving
him opportunity to submit his reply and then to dispose of the matter in accordance with law.

28. Accordingly, the Civil Petition for Leave to Appeal is disposed of.
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Editors’ Note:

The suit property belonged to Rukkhini Dashi who purchased the same from her
Stridhan fund. Rukkhini Dashi died leaving only daughter Hazari Sundory Dashi who
also died leaving only daughter the plaintiff Elokeshi Mondol. Defendant nos.1-6 who
were paternal uncles of the plaintiff, managed to get the suit land recorded in their
names in the S.A. record. When the defendants denied the title of the plaintiff, she filed
the present suit. The trial Court decreed the suit in favor of the plaintiff. The Appellate
Court confirmed it and on revision the High Court Division affirmed the judgments and
decrees of the Courts bellow. The concurrent findings of the Courts were that the suit
property was the Stridhan property of Rukkhini Dashi. The defendants filed appeal
before the Appellate Division contending that according to the ‘Dayabhaga’ school,
property inherited by a woman whether from a male or from a female, does not become
her Stridhan and she takes only a limited interest in the property and on her death the
property passes not to her heirs but to next heir of the person from whom she inherited
it and if the property is inherited from a female, it will pass to the next Stridhan heirs of
such female, thus the impugned judgment and order is liable to be set-aside. On the
contrary, the contention of the plaintiff-respondents were- when a daughter inherits
Stridhan of her mother, she takes it absolutely like a son because son and daughter
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inherit equally and she acquires all the rights to dispose of the Stridhana property at
her will and there is no express text restricting women’s heritable right inasmuch as
equality is the Rule where no distinction is expressed and as such Elukeshi Mondol is
entitled to get the property of her grandmother Rukkhini Dashi after the death of her
mother Hazari Sundory Dashi. The Appellate Division, however, examining the texts
from ‘The Dayabhaga’ by Jimuta Vahana, Mulla’s principle of Hindu Law and hearing
opinion of the Amicus Curiae accepted the argument of the plaintiff-respondents and
dismissed the civil appeal with some observations.

Key Words:
The Hindu Law of Inheritance (Amendment) Act, 1929; Dayabhaga Law of Inheritance;

Stridhan; doctrine of religious efficacy; limited interest

In case of Stridhan property. it reverts back to the nearest heir of the female who is the
owner of that property:

The guiding ‘Principle of Law of Inheritance’ under the Dayabhaga School of Law,
which prevails in Bangladesh, is the doctrine of religious efficacy. Religious efficacy
means capacity to confer special benefit upon the deceased person. Succession is the
mode of devolution of property under the Dayabhaga system. The general Rule of
inheritance is that once a property is vested upon any one, it will not be divested. But in
case of Hindu woman, getting limited ownership in the property is contradictory to this
general Rule as the property will revert back to the heir of the owner. Only in case of
Stridhan property, it reverts back to the nearest heir of the female who is the owner of
that property. It is to be noted that succession of the ‘Stridhan property’ is held
absolutely by a female. (Para 17)

There is no_consistent, uniform and firm rule of Hindu Law imposing
absolute/unqualified bar to succeed Stridhana by daughter’s daughters:

From the above principles quoted from Mulla, it is clear that there is no consistent,
uniform and firm rule of Hindu Law imposing absolute/unqualified bar to succeed
Stridhana by daughter’s daughters. Moreover, § 160 makes it clear that Stridhana heirs
in the second generation may be daughter’s daughter. In the instant case, plaintiff
Elokeshi is daughter’s daughter of Rukkhini, the original Stridhana owner, and, for
that matter, she is a Stridhana heir in the second generation, and obviously not excluded
from inheriting Stridhana of her grandmother, as it is evident from § 160. (Para 21)

When a daughter inherits Stridhan of her mother, she takes it absolutely like a son
When a daughter inherits Stridhan of her mother, she takes it absolutely like a son
because son and daughter inherit “EQUALLY” and not even a single line of “The
Dayabhaga” suggests it to become her “widow’s estate” or anything like that.

(Para 35)

Stridhana being absolute ownership of a woman, on her death, absolute ownership
devolve upon her heir:

It is an elementary principle of law that what devolve upon the successor from the
predecessor are all rights and liabilities of the predecessor attached to and arising of a
certain property. In that view of the matter, the Stridhana being absolute ownership of
a woman, on her death, absolute ownership devolve upon her heir, no matter whether it
is called Stridhana or not. (Para 46)
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JUDGMENT

Borhanuddin, J:

1. This civil appeal by leave is directed against the judgment and order dated 04.07.2000
passed by the High Court Division in Civil Revision No0.2049 of 1999 discharging the Rule
and thereby affirming the judgment and decree passed by the courts below.

2. Brief facts for disposal of the appeal are that mother of the present respondent nos.1-4
namely Elokeshi Mondol wife of Binoy Krishna Mondol as plaintiff instituted Title Suit
No.171 of 1981 in the 2™ Court of Sub-ordinate Judge, Khulna, impleading petitioners herein
alongwith others as defendants for declaration of title; On transfer in the Court of Senior
Assistant Judge, Additional Court No.3, Khulna, the suit was renumbered as Title Suit No.15
of 1992; During pendency of the suit, the sole plaintiff Elokeshi Mondol died and in her place
present respondent nos.1-4 were substituted as plaintiff nos.1(ka) to (gha); Plaintiff-
respondents claimed that the suit land originally belonged to Mohadeb Dhali and others who
permanently settled the suit land infavour of Krishna Chandra Mondol by registered patta
dated 24.01.1311 B.S; Said Krishna Chandra Mondol died leaving two sons namely Chatra
Mondol and Roy Charan Mondol who in their turn transferred the suit land by registered
kabala dated 16.05.1913 infavour of Rukkhini Dashi who purchased the same from her
Stridhan fund; During owning and possessing 10.37 acres of land, Rukkhini Dashi settled
2.02 acres land under Korfa interest and the balance 8.35 acres was recorded in C.S. Khatian
No.36 in her name; Rukkhini Dashi died leaving only daughter Hazari Sundory Dashi who
also died leaving only daughter the plaintiff Elokeshi Mondol; Plaintiff after getting the suit
land by way of inheritance used to possess 15 decimals of land by settlement to Boroda
Khanta Mondol and Pancharam Mondol and 28 decimals of land to Surendra Nath Bairagee
for their residential purpose; During revisional settlement the plaintiff used to live at different
village and she entrusted the responsibility to record the land in her name to defendant nos.1-
6 who were paternal uncles of the plaintiff but in breach of the trust they managed to get the
suit land recorded in their names in the S.A. record; Although the record was prepared in the
names of defendant nos.1-6 but they never possessed the suit land; In the month of Falgun,
1348 B.S. for the first time they denied plaintiff’s title; Hence, the suit.

3. Defendant nos.1-4 and 11-14 contested the suit by filing separate written statement
denying material allegations made in the plaint and contending, interalia, that one Darikanath
died leaving 4(four) sons namely Banku Behari, Monmatha, Birinchi and Jagadish Chandra
and while the aforesaid brothers were living in joint mess they purchased the suit land in the
benami of Rukkhini Dashi who is the wife of Monmatha, with their joint money for their
joint interest; The said Rukkhini Dashi was benamdar of the aforesaid 4(four) brothers;
Banku Behari died leaving 3(three) brothers; Monmatha died leaving wife Rukkhini Dashi as
his heir and after her death the suit land was correctly recorded in R.S. Khatian and S.A.
Khatian in the names of defendant nos.1-6 and that the suit land is not the Stridhan property
of Rukkhini Dashi; Jagadish Dhali died leaving 4(four) sons i.e. defendant nos.1-4 and
husband of defendant no.7; Birinchi Dhali died leaving Khogendra and Brindra i.e. defendant
nos.5 and 6 and they sold their share measuring 3.96 acres by registered kabala dated
02.07.1996 infavour of the defendant nos.11-13 and delivered possession thereof; Defendant
no.14 also purchased .80 acre of land from the heirs of Nagendra who is the son of Jagadish;
The plaintiff has no right, title and possession in the suit land and the contesting defendants
have been possessing the suit land on payment of rent to the Government exchequer
regularly; Plaintiff never inherited the suit land according to Hindu Dayabhaga Law of
Inheritance as such the suit is liable to be dismissed.
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4. In the trial court, the plaintiff examined 4 PWs and the defendants examined 6 DWs.
All the witnesses were cross examined. Some documents were adduced in evidence and
marked as exhibits.

5. Upon hearing the parties and perusing the evidence on record, learned Assistant Judge
decreed the suit infavour of the plaintiff vide judgment and decree dated 26.02.1995 holding
that ‘by amendment of Hindu Law of Inheritance, 1929’ the daughter’s daughter are included
as heirs and according to that law the plaintift inherited the property left by Rukkhini Dashi.

6. Being aggrieved, the contesting defendants preferred Title Appeal being No.92 of 1995
in the Court of learned District Judge, Khulna, and on transfer the appeal was heard by the
learned Additional District Judge, Court No.l, Khulna, who after hearing the parties
dismissed the appeal by his judgment and decree dated 23.03.1999 affirming the judgment
and decree of the trial court.

7. Having aggrieved, the defendant-appellants filed Civil Revision No0.2049 of 1999
under Section 115(1) of the Code of Civil Procedure before the High Court Division. In
revision, the learned Single Judge of the High Court Division discharged the Rule vide
judgment and order dated 04.07.2000 affirming the judgment and decree of the appellate
court below.

8. Having aggrieved by and dissatisfied with the judgment and order passed by the High
Court Division, the defendant-appellants as petitioners preferred Civil Petition for Leave to
Appeal No.671 of 2000 before this Division under Article 103 of the Constitution and
obtained leave granting order dated 09.04.2002 in the following term:

“It is now submitted before us that the trial court wrongly held that the
plaintiff Elokeshi as daughter’s daughter of Rukkhini although did not
inherit the suit land as Stridhan of Rukkhini Dashi according to
Sections 154, 155, 156 and 157 of the Hindu Law but she inherited the
suit land as per ‘The Hindu Law of Inheritance (Amendment) Act,
1929’ which is wrong as the above amendment is only applicable to
the school of Mitakshara as it appears from said amendment itself. In
not taking notice of the above important point of law the impugned
Jjudgment and decree is liable to be set-aside.

The submission made by the learned counsel for the leave petitioner
needs to be examined.

Leave is granted.”

9. Mr. Nurul Amin, learned Senior Advocate for the appellants at the very outset submits
that the High Court Division erred in law in not considering that ‘The Hindu Law of
Inheritance (Amendment) Act, 1929’ is only applicable to the school of ‘Mitakashara’ and
this Amended Act has no relation with the Stridhan property as such the impugned judgment
and order is liable to be set-aside. He also submits that the High Court Division failed to
appreciate that according to the ‘Dayabhaga’ school, property inherited by a woman whether
from a male or from a female, does not become her Stridhan and she takes only a limited
interest in the property and on her death the property passes not to her heirs but to next heir of
the person from whom she inherited it and if the property is inherited from a female, it will
pass to the next Stridhan heirs of such female, thus the impugned judgment and order is liable
to be set-aside. The learned Advocate referring Section 130 of ‘The Principles of Hindu Law’
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written by D. F. Mulla and also Sections 162, 168 and 169 of the same submits that the
property inherited by Hazari Sundory Dashi from the Stridhan property of her mother
Rukkhini Dashi does not become her Stridhan property and she acquires only a limited
interest of the property i.e. life estate and after the death of Hazari Sundory Dashi the
property passes not to her heirs but to the next Stridhana heir of the person from whom she
inherited it i.e. to the next Stridhana heir of Rukkhini Dashi i.e. her husband’s younger
brother and husband’s brother’s son as Stridhana heirs who are the defendants of the suit
since daughter’s daughter is not a heir to Stridhan under the Bengal Law and accordingly the
High Court Division failed to appreciate in the light of the referred Sections of Hindu Law
that Elokeshi Mondol is not the next Stridhan heir of Rukkhini Dashi as daughter’s daughter
of Rukkhini Dashi as such the impugned judgment and order is liable to be set-aside. In
support of his submissions, learned Advocate referred the case of Sheo Shankar Lal and
another vs. Debi Sahai (1903), reported in 30 [.A. 202, as well as ‘Tagore Law Lectures-
1878’ by Gooroodass Banerjee M.A., D.L., Tagore Law Professor on ‘Marriage and Stridhan
of the Hindu Law’.

10. On the other hand Mr. Qumrul Haque Siddique, learned Advocate appearing on
behalf of the respondents submits that the trial court decreed the suit finding that the
defendants could not prove the case of ‘benami’ and plaintiff proved her possession in the
suit land, the plaintiff inherited the suit land as per provision of ‘The Hindu Law of
Inheritance (Amendment) Act, 1929 and this finding has been affirmed in appeal and civil
revision but referring paragraph-5 of the plaint he submits that the case of the plaintiff made
out in paragraph-5 “Fiferl sifG el 77 4w 7ife {177 29 wrzrert Law of succession S@rE
e T& i ST qq A1 2ZI--------- ” has not been examined or decided and as such
decision/fate of this case depends on examination and decision of the question “Does the
plaintiff inherit the suit land according to ‘The Dayabhaga’ law of Hindu succession?” After
drawing our attention to paragraph nos.154-157 under chapter X(V) and paragraph nos.161,
162 under chapter X(VI) and paragraph no.169 under chapter XI(I) of the book ‘The
Principles of the Hindu Law’ (15th Edition) by D. F. Mulla and the case of Sheo Shankar Lal
and another vs. Debi Sahai (1903), reported in 30 1.A.202 as well as the decision in the case
of Huri Doyal Singh Sarmana and others vs. Girish Chunder Mukerjee and others [Ind. L.R.
17 Cal, 911] alongwith Sections I and II under chapter IV of ‘The Dayabhaga’ by Jimuta
Vahana, learned Advocate submits that the case of Huri Doyal Singh Sarmana and others vs.
Girish Chunder Mukerjee and others [Ind. L.R. 17 Cal, 911] was a judgment Per Incuriam
and does not have a binding effect and for the same reason the decision in the case of Sheo
Shankar Lal and another vs. Debi Sahai (1903), reported in 30 I.A. 202 cannot be treated as
binding precedent. By referring different Sections of chapter IV of ‘The Dayabhaga’ by
Jimuta Vahana, learned Advocate submits that if all the paragraphs of Sections I and II of
chapter IV are read together, it strongly suggests that when a daughter inherits Stridhan of her
mother, she takes it absolutely like a son because son and daughter inherit “EQUALLY” and
not even a single line ‘The Dayabhaga’ suggest it to become her “widow’s estate” or
anything like that from which it is clear that Jimuta Vahana said that daughter inherits her
mother’s Stridhana absolutely and thereafter did not say anything whether it would rank her
Stridhana again or something else. Referring opinion of different Hindu jurists and scholars,
(who had access to both Shanskrit and English) namely Gooroodass Banerjee, Golap Sastri,
Jogendra Cunder Ghose and Mohamahopadhyayam Pandurang Vaman Kane, M.A, LL.M,
learned Advocate submits that the women acquires all the rights to dispose of the Stridhana
property at her will and there is no express text restricting women’s heritable right inasmuch
as equality is the Rule where no distinction is expressed as such Elukeshi Mondol is entitled
to get the property of her grandmother Rukkhini Dashi after the death of her mother Hazari
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Sundory Dashi.

11. Mr. Probir Neogi, learned Senior Advocate engaged as Amicus Curie by filing a
writing submits that the contention of the appellants whether the suit property is Stridhana or
not and whether Rukkhini was a mere benamder for the joint family are questions of fact
decided by the courts below upon concurrent findings and the High Court Division upheld
this concurrent findings of fact and now the question is ‘if the suit property is Stridhan of
Rukkhini, whether it could lawfully devolve upon the plaintiff Elokeshi, Rukkhini’s daughter’s
daughter’. Referring Sections 160, 161, 162 and 168 of Mulla’s ‘The Principles of Hindu
Law’ (20" Edition), Volume 1, P.P. 264-272, learned Advocate submits that Bengal School of
Hindu Law 1.e. ‘Dayabhaga Law of Inheritance’ which is applicable in the instant case is not
subscribed by identical view of different experts of Hindu Law rather it is clear that there is
no consistent, uniform and firm Rule of Hindu Law imposing absolute/unqualified bar to
succeed Stridhana by daughter’s daughter as such plaintiff Elokeshi Mondol being the
Stridhana heir in the second generation is not excluded from inheriting Stridhana of her
grandmother. He also referred relevant portion of ‘Tagore Law Lectures, 1878 by Sir
Gooroodass Banerjee on the ‘Hindu Law of Marriage and Stridhana’ and submits that
diversity of opinion of the authors/experts of customary law is an ambiguity in law and to
clear that ambiguity in order to bring uniformity into the law required interpretation of this
court. He next submits that judgment of the Privy Council in the case of Sheo Shankar Lal
and another vs. Debi Sahai (1903), reported in 30 [.A. 202 is no bar for rendering necessary
interpretation by this court to answer the question raised in this appeal i.e. whether the suit
property could lawfully devolve upon the plaintiff Elokeshi, Rukkhini’s daughter’s daughter.
He further submits that while interpreting a particular question of law in order to clear
ambiguity, this court should be guided by spirit and objective of the supreme law of the land,
namely the Constitution, which prohibits discrimination on the ground of sex. On this point
he also referred the enactment of the Hindu Succession Act, 1956 by which harmony,
uniformity and fundamental reforms have been brought in Hindu Law in India and thus
giving equal right of inheritance to man and women. He lastly submits that the decision of the
courts below challenged in this appeal merits to be upheld expunging the trial courts view on
‘The Hindu Law of Inheritance (Amendment) Act, 1929°.

12. Heard the learned Advocates for the parties as well as learned Amicus Curiae engaged
by the court. Leave has been granted at the instance of the defendant-appellants to consider
the following grounds:

“Elokeshi as daughter’s daughter of Rukkhini although did not inherit
the suit land as ‘Stridhan’ of Rukkhini Dashi according to Sections
154, 155, 156 and 157 of the Hindu Law but she inherited the suit land
as per ‘The Hindu Law of Inheritance (Amendment) Act, 1929’ which
is wrong as the above amendment is applicable only to Mitakshara
school as it appears from said amendment itself. In not taking notice of
the above important point of law the impugned judgment and decree is
liable to be set-aside.”

13. Plaint case in brief is that the suit land belonged to Rukkhini Dashi which she
acquired by registered patta dated 24 Baishakh, 1311 B.S. and it was her ‘Stridhana’
property. Said Rukkhini died leaving only daughter Hazari Sundory Dashi who also died
leaving only daughter the plaintiff Elokeshi Mondol who is in possession of the suit land.

14. The defendant-appellant’s line of contention is broadly divided into two branches:
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(1)  The suit property was not ‘Stridhana’ of Rukkhini, rather it was a joint
family property purchased from joint family funds and Rukkhini was a
mere benamder for the family,

(11i) Even if, the suit property is held to be ‘Stridhana’ of Rukkhini it cannot
devolve upon the plaintiff Elokeshi who happens to be Rukkhini’s
daughter’s daughter.

15. Whether the suit property is ‘Stridhana’ or not, and whether Rukkhini was a mere
benamder for the joint family property, are questions of fact and both the Trial Court and the
Appellate Court below having arrived at the same conclusion on this questions on concurrent
findings of fact and the High Court Division in revision having upheld this concurrent
findings of fact, this question cannot be reopened at this stage. The trial court also arrived at a
finding that the plaintiff has inherited the suit land as per provision of ‘The Hindu Law of
Inheritance (Amendment) Act, 1929’ and this finding has also been affirmed in appeal and
civil revision. The submission made on behalf of the defendant-appellants to the effect that
‘The Hindu Law of Inheritance (Amendment) Act, 1929’ [ Act 11 of 1929] is only applicable to
the school of Mitakshara, is correct inasmuch as Section 1(2) of the said Act provides:

“I1(1) ~---------m—-

(2) It extends to the whole of Bangladesh, but it applies only to persons
who, but for the passing of this Act, would have been subject to the law
of Mitakshara in respect of the provision herein enacted, and it applies
to such persons in respect only of the property of males not held in
coparcenary and not disposed of by will.”

16. So, finding of the courts below based on ‘The Hindu Law of Inheritance (Amendment)
Act, 1929’ is wrong. The learned Counsel for the plaintiff-respondents also admitted the
same. But he submits that the plaintiff in paragraph-5 of the plaint stated that “Fifer g
FiaEal wPIF G TG [417 127 9z Law of succession S@E Jifaa T@ ifg szifa sa are
B[~ ” has not been examined or decided as such decision of this case depends on
examination and determination of the question “Does the plaintiff inherit the suit land
according to ‘The Dayabhaga’ law of Hindu succession?”

17. The guiding ‘Principle of Law of Inheritance’ under the Dayabhaga School of Law,
which prevails in Bangladesh, is the doctrine of religious efficacy. Religious efficacy means
capacity to confer special benefit upon the deceased person. Succession is the mode of
devolution of property under the Dayabhaga system. The general Rule of inheritance is that
once a property is vested upon any one, it will not be divested. But in case of Hindu woman,
getting limited ownership in the property is contradictory to this general Rule as the property
will revert back to the heir of the owner. Only in case of Stridhan property, it reverts back to
the nearest heir of the female who is the owner of that property. It is to be noted that
succession of the ‘Stridhan property’ is held absolutely by a female. The word Stridhan is
derived from the term ‘Stri’ which means woman and ‘Dhan’ which means property. A
Hindu woman may acquire property from various sources. She may acquire property through
gifts, inheritance as well as her own skill and labor.

18. “The Principles of Hindu Law” by D. F. Mulla is one of the most frequently
consulted book on the point at issue. The 15™ Edition of the book with supplement of 1986
by Sundarlal T. Desai contain the commentaries as written before 1956 divided into Chapters
and Paragraph numbers. Paragraph Nos.154 to 157 of Chapter X (V), Paragraph Nos.161,
162 of Chapter X (VI), and Paragraph No.169 of Chapter XI (I) are relevant for the present
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casc.

19. It appears that Bengal School of Hindu Law 1.e. Dayabhaga Law of Inheritance which
is applicable in the instant case is not subscribed by identical view of different experts of
Hindu Law. Some of the very important divergent views on this point are mentioned below:

In Mulla’s ‘The Principles of Hindu Law’ (20th Edition, Vol.1, pp.264-
272), while describing Rules common to all the Schools, these have
been contemplated:

§ 160. Stridhana heirs take per stripes

Stridhana heirs in the second generation, i.e., son’s son’s,
daughter’s sons, and daughter’s daughters, take per stripes and not
per capita.

(emphasis added)

§ 161. Where stridhana heir is a male

A male inheriting stridhana takes it absolutely, and on his death, it
passes to his heirs.

Stridhana heirs are either males, such as sons, daughter’s sons,
son’s sons, etc., or they are females, such as daughter, daughter's
daughters, eftc.

(emphasis added)

§162. Where stridhana heir is a female

According to the Bombay School, a female inheriting stridhana
takes it absolutely, and on her death, it passes to her heirs. According
to all other schools, a female inheriting stridhana takes a limited
interest in it, and on her death, it passes not to her heirs, but to the
next stridhana heir of the female from whom she inherited it.

(emphasis added)

Hllustration (a) of § 168 of the Mulla’s Hindu Law states-

(a) A, a Hindu male governed by the Bengal School of Hindu Law,
dies leaving a widow and a brother. On A’s death, the widow
succeeds as his heir. The widow then dies leaving a daughter’s
daughter. The widow’s stridhana will pass to the daughter’s
daughter as her stridhana heir, but the property inherited by
her from her husband A will pass to the next heir of her
husband, namely his brother.

(emphasis added)
20. In the said commentaries of Mulla, even it has been stated-
“A Hindu widow may by custom, be entitled to her husband's property
absolutely. [Krishna Bai vs. Secretary of State, (1920) 42 All 555, 57
1C 520, AIR 1920 All 101 (Bikaner)]”

21. From the above principles quoted from Mulla, it is clear that there is no consistent,
uniform and firm rule of Hindu Law imposing absolute/unqualified bar to succeed Stridhana
by daughter’s daughters. Moreover, § 160 makes it clear that Stridhana heirs in the second
generation may be daughter’s daughter. In the instant case, plaintiff Elokeshi is daughter’s
daughter of Rukkhini, the original Stridhana owner, and, for that matter, she is a Stridhana
heir in the second generation, and obviously not excluded from inheriting Stridhana of her
grandmotbher, as it is evident from § 160.

22. Further, the contemplations of sections 159, 160 and 161 make it absolutely clear that
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daughter's daughters are not excluded from inheriting Stridhana. But § 162 contemplates that
where a female inherits Stridhana, on her death, it passes not to her heirs but to the next
Stridhana heirs of the female from whom she inherited it. In the instant case Hazari Sundori
Dashi inherited Stridhana of her mother Rukkhini Sundori Dashi, and on the death of Hazari,
it passed to Elokeshi who 1is the next Stridhana heir of Rukkhini as it appears from both the
plaint and the written statement.

23. Sir Gooroodass Banerjee, in his ‘Tagore Law Lectures, 1878 on the Hindu Law of
Marriage and Stridhana’ said:

“It remains now to consider the definition of Stridhana according to
the Bengal school. That school is represented by its founder Jimuta
Vahana and his followers Raghunandana and Srikrishna. The
Dayabhaga of Jimuta Vahana, which is the leading authority of that
school, gives, like the Mitakshara, a general definition of Stridhana;,
but, unlike the work of Vijnaneshwara, from which it differs on many
important points, it restricts the application of the term to certain
descriptions of property belonging to a woman. Generally speaking,
woman's property has two peculiarities attaching to it:-
Firstly, she has absolute power of disposal over it, notwithstanding her
general want of independence, and,
Secondly, it follows a special order of succession.
Now, the former of these peculiarities does not, according to certain
texts of Katyayana cited above, attach to every sort of property
belonging to a woman and accordingly, to reconcile their unlimited
literal interpretation of the term Stridhana with these texts, the
Viramitradaya and the Mayukha expressly affirmed that a woman's
power of disposal is absolute, not with regard to every kind of her
Stridhana, but with only certain kinds of it. Jimuta Vahana, on the
contrary, maintains, that property belonging to a woman in order that
it may properly be called Stridhana, must possess the quality of being
alienable by her at pleasure.” (p.297, 3" Edition-Revised)

24. Sir Gooroodass Banerjee in the said lecture also stated-
“The doctrine that the Stridhana which has once passed by inheritance
ceases to rank as such, is not easily deducible from Jimuta Vahana’s
definition of Stridhana. That definition, as you have seen, restricts the
term to property which woman has power to dispose of independently
of her husband’s control.” (p.303-304, ibid)

25. Diversity of opinion of the authors/experts of customary law is an ambiguity in law. It
is submitted that where there is an ambiguity in law, both statute and non-statute law
(customary law), this Court can and is required to clear the ambiguity in order to bring
uniformity into the law by way of interpretation. Such interpretations are more required for
non-statute/ customary laws like personal laws, as in the instant case, which stem from
different sources very ancient, which were reduced into written form over centuries after they
actually came into being, which took their present shape through widely divergent opinion of
various religious legal experts, and which are still composed of divergent views.

26. Thus, the judgment of the Privy Council in the case of Sheo Shankar Lal and another
Vs. Debi Sahai (1930), 30 1.A. 202, is no bar for rendering necessary interpretation by this
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Court to answer the question raised in this appeal. The learned counsel for the plaintiff-
respondents has submitted that the said decision of the Privy Council is a judgment per
incurium, and on that score it is not binding. The word ‘per incurium’, is a Latin expression.
It means, ‘through inadvertence’ (BADC vs. Abdul Barek Dewan, 4 BLC (AD) 85, para 18).
In Black’s Law Dictionary per incurium has been meant as follows:
Per incurium (of a judicial decision): wrongly decided, usually
because the judge or judges were ill-informed about the applicable
law.

27. In Paragraph 169 under chapter XI(I) of ‘The Principles of Hindu Law’ by D.F.
Mulla, referring to a decision of Privy Council in the case of Sheo Shankar Lal and another
vs. Debi Sahai (1903), reported in 30 I.A. 202, it has been stated that:

“---- a female inheriting property [Stridhana] from a female takes only
a limited estate in such property, and at her death the property passes
not to her heirs, but to the next Stridhana heir of the female from whom
she inherited it”.

28. Relevant portions of the said judgment are as follows:-
“The precise question, therefore, arising for decision is whether, under
the Hindu Law of Benares school, property which a woman has taken
by inheritance from a female is her Stridhan in such a sense that on
her death it passes to her Stridhan heirs in the female line to the
exclusion of males.
Their Lordships regret that they are called upon to decide this question
upon an appeal heard ex-parte --- --- ---
---- In Bengal it is well-settled law that property inherited from a
woman by a woman does not on the death of the latter passes as her
Stridhan. The Rule has often been expressed by saying that what has
once descended as Stridhan does not so descend again. The authorities
have been collected and reviewed in Huri Doyal Singh Sarmana vs.
Girish Chundar Mukerjee (Ind. L. R. 17 Cal. 911). ---"

29. Examining the decision in the case of Huri Doyal Singh Sarmana vs. Girish Chundar
Mukerjee [Ind. L.R. 17 Cal, 911] the following relevant observation are found:

fomm - from the Dayabhaga, Chapter 1V, Section I --- --- and there is
not the slightest indication that inherited property in the author’s
opinion would rank as Stridhan. In Chapter XI, Section II, Paragraphs
30 and 31 of the same treatise, when treating of the daughter’s
succession to the father’s property, the author says that the principle
laid down in the case of widow (Chapter XI, Section I, Section 56), that
on her death the inheritance passes to the next heir of the last full
owner, the husband, ‘is applicable generally to the case of succession
of a woman’s succession by inheritance’. It is true that this is said in a
Chapter of the work relating to succession to the property of a male,
but the language is quiet general.----

—————— whenever a woman succeeds to property by inheritance, the
property on her death passes not to her heir, but to the next heir of the
last full owner who would have succeeded in the first instance if she
had not been in existence ----"’
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30. The 17 Ind. L. R. Cal 911 case was decided relying on Chapter XI Section II of the
Dayabhaga. But title of Chapter XI of the Dayabhaga by Jimuta Vahana is “On succession to
the estate of one who leaves no male issue”, title of Section I of this Chapter is “On the
widow’s right of succession” and that of Section II of this Chapter is “On the right of
Daughter and Daughter’s Son.”

31. On the other hand, title of Chapter IV of the Dayabhaga by Jimuta Vahana is
“Succession to Women'’s Property”.

32. Title of Section I of this Chapter is “Separate property of a Woman defined and
explained”.

33. Title of Section II of this Chapter is “Succession of a woman’s children to her
separate property.”

34. From a plain reading of the “Dayabhaga” we find:

(a) Section I of Chapter 1V of “The Dayabhaga” defined and explained
separate property of a woman in paragraphs 1 to 26. An examination
of the said paragraphs shows that at least 6 kinds of properties have
been enumerated in this section, which materially differs from what
has been discussed in the book written by D. F. Mulla.

(b) At the end of paragraph 17 of section I it has been stated “---- and
after her death, descends to her offspring.”

(c) Section II of Chapter 1V deals with succession to STRIDHANA named
separate property of woman and there are 29 paragraphs in this
Section.

(d) Paragraph 1 of this Section quotes Manu to have said, “When the
mother is dead, let all the uterine brothers and the uterine sisters
equally divide the maternal estate.”

(e) Paragraph 2 says “--- --- Meaning of this passage must be this: “Let
sisters and brothers of the whole blood share the estate.”
) Paragraph 8 says the term “Equal” is unquestionably pertinent, as it

obviates the supposition, that deductions of a twentieth and the like
shall be allowed in the instance of the estate of the mother’s estate, as
in that of the father’s. Therefore, the half-learned person who argues,
that the declaration of equality is impertinent, must be disregarded by
the wise, as unacquainted with the letter of the law, and with the
reasoning which has been set forth.”

(emphasis added)

() Paragraph 12 of Section Il says, “on failure of all these above-

mentioned, including the daughter’s son and the son’s grandson, the

barren and the widowed daughters both succeed to their mother’s

property; For they also are her offspring, and the right of others to
inherit is declared to be on failure of issue.”

35. If all the paragraphs of sections I and II of Chapter IV are read together, it strongly
suggests beyond all shadow of doubts that when a daughter inherits Stridhan of her mother,
she takes it absolutely like a son because son and daughter inherit “EQUALLY” and not even
a single line of “The Dayabhaga” suggests it to become her “widow’s estate” or anything like
that. Consequences of widow’s estate are depicted in Chapter XI of “The Dayabhaga”.
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36. Thus it is clear that, Jimuta Vahana said that daughter inherits her mother’s Stridhana
absolutely, and thereafter did not say anything whether it would rank her Stridhana again or
something else, it would be totally beyond jurisdiction, competence, and authority of

(D) all governed by “The Dayabhaga”,

(2) the lawyers, and

3) even the Judges, how high so ever,

to add something in the Dayabhaga to deprive the daughter’s daughter
from her mother’s or maternal grandmother’s “separate property” or
“absolute property”.

37. In this connection it would be wise to examine the opinion of the famous Hindu
jurists and scholars (who had access to both Sanskrit and English), expressed in their
laborious works on ‘Hindu Law’ both before and after the judgment of the Privy Council in
Sheo Shankar Lal’s case (30 1.A. 202).

38. Gooroodass Banerjee: In Tagore Law Lectures-1878, Lectures XI and XII on Hindu
Law of Marriage and Stridhan delivered by Gooroodass Banerjee, M.A., D.L., Tagore Law
Professor said (at page 411)-

“the Bengal lawyers divide Stridhan into the following three classes
with reference to the relative rights of sons and daughters:-

L The Yautuka.

11 Property given by the father.

111 All other description of Stridhana.

With reference to class I, which is the main class, Jimuta Vahana
cites the following texts.-

Manu: When the mother is dead, let all the uterine brothers and the
uterine sisters equally divide the maternal estate.

---- on turning to the Dayabhaga Chapter 1V, Section 2, On the
succession of a women’s children to her separate property, in the third
sloke, the law is thus laid down-‘A woman’s property goes to her
children, and the daughter is a sharer with them, provided she be
unaffianced.’

————— after the daughter’s son, Jimuta Vahana admits the barren
and the widowed daughters, though they are unfit to confer spiritual
benefit, on the ground that ‘they also are her offspring’ and that ‘the
right of others to inherit is declared to be on failure of issue’, that is
in other words, on the ground of natural love and affection.

Thus, Jimuta Vahana so far allows the doctrine of spiritual benefit to

’

be subordinated to other considerations.’

39. Golap Sastri, in his precious investigative work ‘Hindu Law’ 4™ Edition, 1910 dealt
with the point in Chapter XII. Quoting from the original texts the author drew his
conclusions. He observed at Page No.638 as follows:
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---- and certain women are declared heirs to Stridhana property.
According to the codes, the property inherited by women became their
Stridhana; because the very fact of one’s becoming heir to another’s
estate, means, that the former acquires all the rights of the deceased
over his property, and because there is no express text restricting
women'’s heritable right.”

40. At page 639 he observed:
“And thus the Bengal women's position with curtailed heritable right is

2

superior to that of Mitakshara women-----

41. At page 659 he said:
“If any Bengali be asked as to the law by which he is governed, the
answer will be invariably received that he is governed by the
Dayabhaga; nobody will name either Srikrishna or Dayakarma-
Shangraha.
Now not only there is nothing in the Dayabhaga in support of the
above view on the contrary, a perusal of Chapter 1V of the Dayabhaga
wherein Stridhana and its devolution are discussed, will convince the
reader that the daughter takes the same interest in their mother's
Stridhana as sons.
Because it is a peculiar doctrine of the founder of the Bengal school,
that sons and daughters equally inherit their mother’s non-jautuka
Stridhana, and in arguing out this position, he refers to the well-known
maxim that, “Equality is the Rule where no distinction is expressed.”
It is difficult to understand how in the face of what the founder
maintains, namely, that the heritable right of the son and the daughter
is equal, can it be contended that they take different estates. This would
be over-ruling Jimuta Vahana by Srikrishna.
Besides in nine hundred and ninety-nine cases out of every thousand,
Stridhana consists of movables only; and the heir male or female takes
it absolutely, according to the popular belief and usage. That the
female heir takes only a limited interest, and is not absolutely entitled,
is an idea which is not known to the people, nor even to the persons
likely to become reversioners. If that were the law, how is it that there
is no provision made by Hindu Law for the protection of the future
interest of the reversioners?”

42. Jogendra Cunder Ghose, in his ‘The Principles of Hindu Law’ Volume-1, first
published in 1917 at page 352 had observed:

“The Privy Council has held that the descent to such property is not

governed by the rules of succession to Stridhana but goes to the heirs

of her other property. The Smritis as well as the commentaries, except

the Mayukha, contained no provisions, regarding succession to a
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female’s property other than her Stridhana and the family property
inherited from the husband and son. We are thus placed in a very
difficult position and when a female leaves no son but a daughter’s
daughter, who would be the heir of her Stridhana, such daughter will
not take; and indeed, any special rules of succession to such property
that may be laid down will have no texts or commentaries to support
them. Indeed, there is no authority in the Smritis for this position.”

43. Mohamahopadhyayam Panduang Vaman Kane, M.A, LL. M, Advocate in his
esteemed book “The History of Dharmasastra” Volume III published by Bhandarkar
Oriental Research Institute, Poona, 1946 at page 789 stated ‘Manu (IX.192-193) provides:

“When the mother dies all the full brothers and full sisters should
equally divide the mother’s estate. Even to the daughters of those
daughters something should be given (that is) as much as would be
seemly out of the estate of their grandmother on the ground of
affection.”

44. All the above-mentioned scholars in the field of law were also members of the Hindu
Community of Bengal. It must be presumed that they were aware and acquainted with the
faith, customs, and usages of the Hindus of Bengal as to ‘partition of Stridhan’. What they
have opined in their reputed works are now the best available aid to construction of the text
of “The Dayabhaga”.

45. From the discussions made above, it can be said that the decision passed in Huri
Doyal Singh Sarmana and others vs. Girish Chunder Mukerjee and others [Ind. L.R. 17 Cal,
911] and the decision in the case of Sheo Shankar Lal and another vs. Debi Sahai (1903),
reported in 30 I.A. 202 does not have a binding effect and cannot be treated as a binding
precedent.

46. It is an elementary principle of law that what devolve upon the successor from the
predecessor are all rights and liabilities of the predecessor attached to and arising of a certain
property. In that view of the matter, the Stridhana being absolute ownership of a woman, on
her death, absolute ownership devolve upon her heir, no matter whether it is called Stridhana
or not. Even in the judgment of Sheo Shankar Lal and another vs. Debi Sahai, it has been
observed by the Privy Council:

“During the voluminous discussions, ancient and moderned which
have arisen with regard to the separate property of woman under
Hindu Law, its qualities, its kinds, and its lines of descents, the
question has constantly been found in the forefront, What is Stridhana?
The Bengal School of the lawyers have always limited the use of the
term narrowly, applying it exclusively or nearly exclusively to the
kinds of woman’s property enumerated in the primitive sacred texts.
The author of the Mitakshara and some other authors seem to apply
the term broadly to every kind of property which a woman can possess,
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from whatever source it may be derived. Their Lordships do not
propose to dwell upon this particular question. It may perhaps be
regarded as one mainly of phraseology, not necessarily involving,
however it be answered, much distinction in the substance of the law;
for most of the old commentators recognize with regard to the property
of a woman, whether called Stridhana or by any other name, that there
may be room for differences in its line of descent according to the
mode of its acquisition.”

47. In Chapter 1V, Sub-section 8 of Section II, relating to succession of a woman’s
children to her separate property described by Jimuta Vahana in ‘Dayabhaga’ is as follows:
But if one should propose this solution: ‘the ordaining of equal
participation is fit, if the brother and sister have alike a right of succession
to their mother’s property, but, if sisters only inherit equally, or, on failure
of them, brothers only, the declared equality would be impertinent, since it
might be deduced, without such declaration, from reasoning, because no
exception to it has been specified:’ he might be thus answered [by an
obstinate antagonist: [] It is no less impertinent to declare equality, on the
assumption, that brother and sister inherit: since their parity may be in
like manner deduced from reasoning.’ [The antagonist might proceed to
sayt]. Besides, how is it impertinent? Since, in the case of brothers
inheriting alone, [upon failure of sister,]] the term “equal” is
unquestionably pertinent, as it obviates the supposition, that deductions of
a twentieth and the like shall be allowed in the instance of the mother’s
estate, as in that of the father’s. Therefore, the half learned person [who
argues, that the declaration of equality would be impertinent, ||] must be
disregarded by the wise, as unacquainted with the letter of the law, and
with the reasoning [which has been here set forth.q]

(emphasis added)

48. To ensure ‘equality’ between male and female, Indian Parliament by amending
section 14 of the Hindu Succession Act, 1956 declared property of a female Hindu to be
her absolute property in the following manner:

(1) any property possessed by a Female Hindu, whether acquired
before or after the commencement of this Act, shall be held by her as
full owner thereof and not as a limited owner.

Explanation.-In this sub-section, “property” includes both movable and
immovable property acquired by a female Hindu by inheritance or devise, or at
a partition, or in lieu arrears of maintenance, or by gift from any person,
whether a relative or not, before, at or after her marriage, or by her own skill
or exertion, or by purchase or by prescription, or in any other manner
whatsoever, and also any such property held by her as Stridhana immediately
before the commencement of this Act.

(emphasis added)

49. Again, Section 15 under the caption General rules of succession in the case of
female Hindus runs as follows:
(1) The property of female Hindu dying intestate shall devolve
according to the Rules set out in section 16.-
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(a)  firstly, upon the sons and daughters (including the children of any
pre-deceased son or daughter) and the husband;

(b) secondly, upon the heirs of the husband;

(c) thirdly, upon the mother and father,

(d)  fourthly, upon the heirs of the father; and

(e)  lastly, upon the heirs of the mother.

50. Furthermore, the Constitution of the People’s Republic of Bangladesh is the solemn
expression of the will of the people and the supreme law of the land. The principles of
‘equality’ before the law and ‘equal protection’ of the law are also incorporated in the
Constitution as Fundamental Rights. It has been stated in Article 27 of the Constitution that:

‘All citizens are equal before law and are entitled to equal protection of law.’

51. One of the Fundamental Principles of State Policy of the Constitution of Bangladesh
as provided in Article 19(2) is that:
‘The State shall adopt effective measures to remove social and
economic inequality between man and man and to ensure the equitable
distribution of wealth among citizens, and of opportunities in order to
attain a uniform level of economic development throughout the
Republic.’

52. Again, Article 19(3) of the Constitution further declare that:
‘The State shall endeavor to ensure equality of opportunity and
participation of women in all spheres of national life.’

53. Formal equality is explicitly enshrined in the Constitution of Bangladesh and various
Articles reiterate the principle of non-discrimination based on sex, caste, race and other
motives. It has been stipulated in Article 28(1) of the Constitution that:

‘The state shall not discriminate against any citizen on grounds only of religion, race,
caste, sex or place of birth.’

54. Again, Article 28(2) further provided that:
‘Women shall have equal rights with men in all the spheres of the State and of public

life.”

55. Under the facts and circumstances of the case and the discussions made above, we are
of the view that the suit property being Stridhana of Rukkhini Dashi will lawfully devolve
upon the plaintift Elokeshi, Rukkhini’s daughter’s daughter according to her faith law ‘The
Dayabhaga’.

56. However, the trial court’s view on ‘The Hindu Law of Inheritance (Amendment) Act,
1929°, affirmed by the court of appeal and revision is hereby expunged.

57. Accordingly, the civil appeal is dismissed with the observations made above.

58. No order as to costs.
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High Court Division disposing of a writ petition directed concerned authority to co-
operate substantively with the writ petitioner-respondent for dredging/extracting of
86.30 lac cubic meter of sand/earth at writ petitioner’s own cost from the dubochar of
Meghna River bed situated under different Mouzas by country made dredger for the
proper navigability of the river. Against the order of the High Court Division the
Government preferred this leave petition. The Appellate Division analyzing sections 2
(7), 3, 9, 10, 11 and 13 of IR+ 8 WG T« N2 W0 found that the High
Court Division in contravention of the above Act most illegally and arbitrarily leased
out the Mouzas in questions to the writ petitioner for extracting sand which it cannot
do. Consequently, Appellate Division set aside the judgment and order of the High
Court Division with a direction to the Deputy Commissioner, Chandpur to take
necessary steps to realize the royalty for the already extracted sand (3%]) from the writ
petitioner.
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Article 102 of the Constitution and Section 9 of === 8 WG IR AN N2 WO
The High Court Division cannot assume the power and jurisdiction of a particular
authority conferred by a specific law/statute in exercising power under Article 102 of
the Constitution of the People’s Republic of Bangladesh and thus, the High Court
cannot declare a particular area as ‘Balumahal making a particular law i.e. Ain 2010
nugatory or redundant. Thus, in this particular case the High Court Division has
traveled beyond its jurisdiction declaring the mouzas in question as ‘Balumahal .

(Para 20)

Section 10 of IFIFE 8 MG G NI WwDo:

A ‘Balumahal shall be leased out through open tender, and after acceptance of lease
proposal, concerned Deputy Commissioner would execute lease agreement in specific
manner and procedure and after receiving the lease money the possession of leased
‘Balumahal will be handed over to the lessor. But the High Court Division making the
Ain, 2010 nugatory most illegally and arbitrarily leased out the mouzas in questions to
the writ petitioner for extracting sand. The High Court Division, in fact, had played the
role of the lessor, which it cannot do. (Para 22 & 23)

Mandamus may not be issued where there is no violation of a legal right:

It is now well settled that mandamus may not be issued where there is no violation of a
legal right or statutory duty by the authority concerned and that a person can avail writ
jurisdiction by way of mandamus only for enforcement of his legal right or for redress
violation of such right. (Para 28)

Court cannot give any direction contrary to the relevant Act and Rules:

In the instant case no legal right or statutory right has been created in favour of the writ
petitioner to get lease of the ‘Balumahal’ in question and the concerned authority
refrains to perform its legal or statutory duty. Mere deposition of the cost for
hydrographic survey by the petitioner with the approval of court ipso facto does not
create any legal or vested right in his favour. The writ petitioner did not come before
the court to establish any public right but only to serve his selfish ends. A writ of
mandamus cannot be indulged for such a purpose. Further, Court cannot give any
direction which is contrary to the relevant Act and Rules. (Para 30 & 31)

Section 3 of IR 8 NG FIRI?T A=A WDO:

For the excavation of any kind of bed of navigable waterways or removal of sand (3%])
outside the port area, the provision of ‘I @ Nf6 g~ W2, 030’ will be applicable,
even for the purpose of proper and smooth navigation. In this regard Bangladesh
Inland Water Transport Authority (BIWTA) has got no authority to deal with the
matter under the Port Rules, 1966. (Para 34)

JUDGMENT
M. Enayetur Rahim, J:
1. Delay of 1440 days in filling the civil petition for leave to appeal is hereby condoned.

2. This leave petition, at the instance of writ-respondents are directed against the
judgment and order dated 05.04.2018 passed by a Division Bench of the High Court Division
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in writ petition No.7545 of 2015 disposing the Rule with a direction to co-operate
substantively with the writ petitioner-respondent for dredging/extracting of 86.30 lac cubic
meter (i.e. 30 crore and 48.10 lac cubic feet) sand/earth from the dubochar of Meghna River
bed situated under charsholadi Mouza, Paschim Charkrishnapur Mouza, Charjahiruddin
Mouza, Nilkomol Mouza, Monipur/ Kutubpur Mouza, Bajapti Mouza, Gazipur Mouza,
Charbhoirabi Mouza and Miarchar Charfakhordia Mouza under Haimchar Upozilla,
Chandpur and Razrajeswar Mouza, Nilarchar Mouza, Ibrahimpur Mouza, Zafrabad Mouza,
Safarmali Mouza, Shakhua Mouza, Ichuli Mouza, Chaltatli Mouza, Gunanandi Mouza,
Gorapia Mouza and Induli Mouza under Chandur Sadar Upozilla, Chandpur (as per
annexure-L) (hereinafter referred to as Mouzas in question) by country made dredger.

3. The relevant facts for disposal of the leave petition are as follows:

4. The present respondent No.l as writ petitioner filed writ petition No.7545 of 2015
before the High Court Division and a Rule was issued on the following terms:

“Let a rule Nisi was issued calling upon the respondents to show cause as to
why they should not be directed to do a hydrographic survey chart from the
Meghna river bed situated at Charsholadi Mouza, Paschim Charkrishnapur
Mouza, Charjahiruddin Mouza, Nilkomol Mouza, Monipur/Kutubpur Mouza,
Bajapti Mouza, Gazipur Mouza, Charbhoirabi Mouza and Miarchar
Charfakhordia Mouza under Haimechar Upozilla, Chandpur and Razrajeswar
Mouza, Nilarchar Mouza, Ibrahimpur Moua, Zafrabad Mouza, Safarmali
Mouza, Shakhua Mouza, Ichuli Mouza, Chaltati Mouza, Gunanandi Mouza,
Gorapia Mouza and Induli Mouza, under Chandpur Sadar Upozilla, Chandpur
at the cost of the petitioner and to submit a hydrographic survey chart and
report to the Respondent No.2 and 4 and also to the petitioner whether
sand/earth (Balu) is in existence therein and to allow the petitioner for
extraction of sand/earth from the above mentioned area if any sand/earth is
found after hydrographic survey chart for public interest at the own cost of the
petitioner by country made dredger for the proper navigability of the river
and/or pass such other or further order or orders as to this Court may seem fit
and proper.”

5. In the writ petition it is contended that the writ-petitioner is the sitting Chairman of
No.10 Lokkhipur Model Union Parishad under Chandpur Sadar Upazilla, District-Chandpur
and also a conscious citizen of Chandpur district. Siltation at the river bed creates problem to
the navigability to the river and also becomes a major source of flood. Bangladesh Inland
Water Transport Authority (BIWTA) as well as the Ministry of Land allow dredging in the
river bed, the Government every year investing a huge amount of money in the river for
dredging of river in order to keep up the proper navigability, but there are some
char/pastureland under water in the river bed Meghna situated at the Mouzas in question and
unless these area are dredged it is not possible to protect the river bank from river erosion.

6. By informing the real scenario of the said dubochar area on 15.06.2015, the petitioner
filed two separate applications to the Hon’ble Minister, Ministry of Shipping and Senior
Secretary, Ministry of land and requested to allow him to extract sand/earth from the
aforesaid area at the cost of the petitioner for the proper navigability of the river. On
16.06.2015 and 17.06.2015 respectively, the Hon’ble Member of Parliament requested the
Hon’ble Minister, Ministry of Shipping, the Chairman, BIWTA and the Senior Secretary,
Ministry of Land to allow the petitioner to extract sand/earth from the said Mouzas at his own
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cost by country made dredger for the wellbeing of public of that area for the proper
navigability of the river. But the authority concerned did not allow the petitioner to extract
sand/earth form the said Mouzas.

7. Hence, the writ petitioner compelled to file the writ petition.

8. During pendency of the writ petition, the writ-petitioner-respondent filed an application
before the High Court Division seeking direction to allow him to deposit money to the
concerned authority for a hydrographic survey report within 30 days upon the aforesaid
mouzas and accordingly the High Court Division allowed his prayer on 15.12.2015.
However, said order was not interfered by this Division in civil petition for leave to Appeal
No.875 of 2016. Pursuant to the order of High Court Division the writ petitioner-respondent
on 11.12.2017 through a pay order deposited amounting to Tk.28,30,568.22 (Taka twenty-
eight lac thirty thousand five hundred sixty eight and poisa twenty two) only in favour of the
BIWTA for doing a hydrographic survey upon the said mouzas in question. Upon receiving
the money BIWTA held hydrographic survey upon the said mouzas. Secretary, BIWTA vide
a letter dated 31.01.2018 informed the Deputy Commissioner, Chandpur that within the said
mouzas the survey authority found 45.08 lac cubic meter sand under survey chart No. CD
647/2018A and 41.22 lac cubic meters sand under survey chart No.CD647/2018B totaling
86.30 lac cubic meters.

9. The High Court Division having considered the said survey report, coupled with the
fact that on behalf of the writ-respondents no affidavit-in-opposition has been filed and
accordingly disposed of the Rule on the following manner:

“The respondents are directed to co-operate substantively with the
petitioner allowing him for dredging/extracting of 86.30 lac cubic
meter (i.e 30 crore and 48.10 lac cubic feet) sand/earth from the
dubochar of Meghna river bed situated under Charsholadi Mouza,
Paschim Charkrishnapur Mouza, Charjahiruddin Mouza, Nilkomol
Mouza, Monipur/Kutubpur Mouza, Bajapti Mouza, Nilkomol Mouza,
Monipur/Kutubpur Mouza, Bajapti Mouza, Gazipur Mouza,
Charbhoirabi Mouza and Miarchar Charfakhordia Mouza under
Haimchar Upozila, Chandpur and Razarajeswar Mouza, Nilarchar
Mouza, Ibrahimpur Mouza, Zafrabad Mouza, Safarmali Mouza,
Shakhua Mouza, Ichuli Mouza, Chaltatli Mouza, Gunandi Mouza,
Gorapia Mouza and Induli Mouza, under Chandpur Sadar Upozilla,
Chandpur (as per annexure L) by country made dredger.”

10. Feeling aggrieved by and dissatisfied with the said judgment the writ-respondents
have filed this leave petition.

11. Mr. Kazi Mynul Hassan, learned Deputy Attorney General, appearing for the leave
petitioners submits that-
1) the High Court Division failed to appreciate that the Hydrographic Survey
report pursuant to section 9(1) (Kha) of the Balumahal and Mati Babosthapona
Ain, 2010 1s not a sole basis for sand extraction from any river. The
Hydrographic Survey report ought to be send to the Deputy Commissioner and
to be considered in the light of parameters/assessment stipulated under section
9(2) and (3) and there being no as such assessment under section 9(2) and (3)
of the Balumahal and Mati Babosthapona Ain, 2010 by the office of the
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Deputy Commissioner, Chandpur in any manner and in the absence of
declaration by the Divisional Commissioner as Balumahal for the Mouzas
referred in the writ petition, direction passed by the High Court Division
allowing sand extraction by the writ-petitioner-respondent No.1, has got no
legal basis;

i1) the High Court Division failed to appreciate that there is a specific
provision for lease in open tender in case of ‘Balumahal’ pursuant to Sections
10,11,12,13 and 14 of the Balumahal and Mati Babosthapona Ain, 2010 along
with applicable Rules under Balumahal and Mati Babosthapona Rules, 2011.
In the instant case there being no such lease, direction upon the writ
respondents-petitioners to co-operate substantively allowing the writ-
petitioner-respondent No.l to dredging/extracting of 86.30 lac cubic meter
(i.e. 30 crore nad 48.10 lac cubic feet) sand/earth from the dubochar of
Meghna river bed situated at the Mouzas in question is absolutely without any
lawful basis, therefore direction passed by the High Court Division is liable to
be interfered;

i11) the Bangladesh Fish Research Institute, Nandi Kendra, chandpur;
Bangladesh Water Development Board (BWDB) and BIWTA by their
respective officials expressed grave concern against the nature and manner of
sand extraction by the writ-petitioner-respondent;

1v) the way writ-petitioner-respondent extracted sand causing continuing
prejudice to eco-diversity, fish production, livelihood of local people by river
erosion and same is done by violation of the Act, 2010 and Rules, 2011 as
such direction passed by the High Court Division is liable to be set aside.

12. Per contra, Mr. Ajmalul Hossain, learned senior Advocate appearing with Ms. Tania
Amir, learned Senior Advocate, supports the impugned judgment making the following

submissions:

1) the writ petitioner being the public representative of the local area for the
interest of proper navigability of the river Meghna has taken various steps, in
particular to remove the sand/earth from the area in question;

i1) the petitioner as per the order of the High Court Division, which was not
interfered by the Appellate Division, deposited the cost for hydrographic
survey of the mouzas in question and accordingly, survey had been done and
the High Court Division having satisfied rightly given direction to the writ-
respondents to allow the writ petitioner for dredging/extracting of 86.30 lac
cubic meter (i.e. 30 crore and 48.10 lac cubic feet) sand/earth from the
dubochar of Meghna River bed situated under the mouzas in question.

ii1) the High Court Division in passing the impugned judgment giving
direction to the writ-respondents did not exceed it jurisdiction.

13. We have considered the rival submissions of the learned Advocates for the respective
parties, perused the impugned judgment and other materials as placed before us as well as the
provisions of relevant law and Rules ie. === @ WG [N =2, Wbdo
(hereinafter referred to as Ain, 2010) and == 8@ WG V== R[RIENEN 200
(hereinafter referred to as Bidhimala, 2011)
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14. Section-2(7) of the ===I=T @ NG BIRI#NI N2 w0 do has defined "I as
under:
“(Q) IEIE L AKCEH SrFy AR NI [ BCSETNCA7T
g | W sfHre Ifeaite @391 &9 Se =9, B AR
A IS B L IS [ b ) B 1 X L I L o o B
== =27 cifE® 1 (underlines supplied)

15. Section 9 of the said Ain speaks about the procedure for declaration and abolishment
of a Balumahal which is as follows:

“o | IR (A @ REqaFaet 1oy ) IFpRE e ¢ R v, So-gRr
() 9T R ACATF , (T SHPTHS (RIS oo TPRe BT 2303-

(F) REE GIRE AGT AP Fed vy FARA GO ¢ OFHFEPR
TR afsrane azet FfEE;

(¥) T-3w= FE Fifecd WS @ #ite @I IR 31 A SR G1R 376 Je
RN TeFeI (T-ifees T (Regefgeiby) 7 Mo FRgriirs s
PR TR aAforame @zd Ffca;

() W (F) 8 (¥) 99 4T R® efStanea eI o Shm«Es fae
TEVIREETS 2B (27 BRI |

() TA-ART (») G A (V) GF SR B (@I A (Tl QT AT,
ARG @, f @1 ST T4t A AR A7 GAren aifonie «f7aee, S g
(I3 Ter, FETOG, AWET, (@R, ToAGE, F-APE, TE A, To) @R
RIFE SR (Pl T 220 B R aew wFHE Fgeiten Tome a7
PR |

(©) @IF NI STSFFEMT A 1 WG A AfeeT, A 7 91 W Sreew
SR T A @ e g 1 eIl a1 (PRSI wwgsd ge whoag A
Teard fAfge 2239 SRS AfFE, @@ e, ey shrmeae 6 T
JRINRICT (o] (e SR 2RI (2R CS AT 1”7

16. From the above, it is crystal clear that the Deputy Commissioner of the concerned
district has empowered to declare a certain area as ‘Balumahal subject to fulfillment of
certain conditions with the approval of concerned Divisional Commissioner.

17. In the instant case, the alleged ‘Dubochars’ of Meghna River bed under the mouzas in
question have never been declared as ‘Balumahal’ by the concerned Deputy Commissioner
complying the provisions of relevant law i.e. Ain 2010.

18. Now, the pertinent question is whether the High Court Division in exercising power
under Article 102 of the Constitution can declare a particular area as ‘Balumahal assuming
the power of a Deputy Commissioner wherein there is a specific law and Bidhimala to deal
with the matter.

19. The answer is very simple-“No”.

20. The High Court Division cannot assume the power and jurisdiction of a particular
authority conferred by a specific law/statute in exercising power under Article 102 of the
Constitution of the People’s Republic of Bangladesh and thus, the High Court cannot declare
a particular area as ‘Balumahal making a particular law i.e. Ain 2010 nugatory or redundant.
Thus, in this particular case the High Court Division has traveled beyond its jurisdiction
declaring the mouzas in question as ‘Balumahal .

21. From the impugned judgment it transpires that the High Court Division without taking
consideration of the provision of section 9 of the Ain, 2010 straight way treated the
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Dubochars of Meghna River bed under mouzas in question as ‘Balumahal and directed the
writ-respondents-petitioners to allow the writ petitioner to extract sand from the said mouzas.
Section 10 of'the Ain of 2010 provisions about the procedure for leasing a * /UK’ runs as
follows:
“So | IFTNRE BGEl e, qofif I-(y) e JRpRE, [y wEr Mo smfere, Sqe
ARG NN IS QI FRCS 2307 |
Q) U8 SRR A LSRN AW TRGE HHeT (<A (Tl eHPTRCS ITRITS] DA Sy
2Tl (e@iI (et PR g ST [T @it G 2Afwed |
(©) TA-GRT () 9 TR TS (ST JETARET YA FAGF A5 8 Fforafs &fy amr
[ERIESESICE
(8) TA-RT () T AT TS WAT@ (STl PR 0 T EAF A SIfeTHIPe
@1 FE [ AfSBIT TS S (T2 SRANZS FRCS A 7 |
() TA-4RT (8) @7 W Wil *6ifw , GRW ¢ 7 Y =T dife =21 |
(V) (FF IR TSR B[ AN 239K 2, (CFT P 364l &We IR
FME IfTrR SaEe W AfNTEerd e [y wer Mt smfs ¢ T, TE
B v S0 |
() BGRT T T o IMICEF 217 TRAET THRREONE AR T4 TWRA IECO
2373 I” [underline supplied]

22. From the above provision of law, it is clear that a ‘Balumahal shall be leased out
through open tender, and after acceptance of lease proposal, concerned Deputy
Commissioner would execute lease agreement in specific manner and procedure and after
receiving the lease money the possession of leased ‘Balumahal will be handed over to the
lessor.

23. But the High Court Division making the Ain, 2010 nugatory most illegally and
arbitrarily leased out the mouzas in questions to the writ petitioner for extracting sand. The
High Court Division, in fact, had played the role of the lessor, which it cannot do.

24. Further, in section 13 of the Ain,2010 the tenure of lease of a ‘Balumahal has been
mentioned which is as follows;
“30 | IENRE TSR R |- TN LSRN QAT GRM 2307 2fS A1 g o oY
T3S Yo Ubd AT |”

25. But in the instant case the High Court Division has allowed the writ petitioner to
extract sand for indefinite period without fixing any tenure and royalty. Thus, we are
constrained to hold that the High Court Division disposed of the writ petition beyond the
scope of Article 102 of the Constitution of the People’s Republic of Bangladesh.

26. Further, section 11 of the Ain, 2010 clearly contemplates that:
T IEINE SERT AV I AT 223 ATET, TF NI 2800 G2 N20AF SR LS
AN OIS N (I “Iafore e A W Srerm, «Afiee, e ¢ w{<aE S0 A2 T
R % T (FIF AT AW F4T ALF 7 1

27. On examination of the above provision, it is clear that a ‘Balumahal cannot be leased
out otherwise, save and except under the Ain, 2010.

28. It is now well settled that mandamus may not be issued where there is no violation of
a legal right or statutory duty by the authority concerned and that a person can avail writ
jurisdiction by way of mandamus only for enforcement of his legal right or for redress
violation of such right. In this connection we may rely on the case of Hazerullah vs.
Assistant Commissioner, Board of Management of Abandoned property, 55 DLR (AD)
15.

29. In the case of Telekhal progressive Fisherman vs. Co-operative Society Itd. vs.
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Bangladesh and others reported in 1 BLD (AD), 103 this Division has observed to the

effect:
“It 1s well settled that in order to entitle a person to ask for the performance of
any public duty by mandamus it is necessary to show that he has a legal right
for claiming such performance apart from the fact that he is interested in the
performance of such duty. In the case of Queen V. Guardians of the Lewisham
Union, (1897) 1.Q.B. 498 it was observed:
This court would be far exceeding its proper functions if it were to assume
jurisdiction to enforce the performance by public bodies of all their statutory
duties without requiring clear evidence that a person who sought its
interference had a legal right to insist upon such performance.
It was held that an applicant should have a legal and specific right to enforce
the performances of such duties. To quote Bruce J;-
It has always required that the applicant for a mandamus should have a legal
specific right to enforce the performance of those duties.
In the instant case apart from the privileges of applying for the lease, the
petitioner could not point out too any such specific legal right which inheres in
him for which he claims the performance of the statutory duties conferred
upon the public functionaries.
In the result, therefore, this petition is dismissed.”

30. In the instant case no legal right or statutory right has been created in favour of the
writ petitioner to get lease of the ‘Balumahal’ in question and the concerned authority
refrains to perform its legal or statutory duty. Mere deposition of the cost for hydrographic
survey by the petitioner with the approval of court ipse facto does not create any legal or
vested right in his favour. The writ petitioner did not come before the court to establish any
public right but only to serve his selfish ends. A writ of mandamus cannot be indulged for
such a purpose.

31. Further, Court cannot give any direction which is contrary to the relevant Act and
Rules.

32. It is pertinent to mention here that the Port Rules, 1966 made under the Ports Act,
1908 provides for removal of substance including sand from beds of navigable waterways
and also excavation of any kind on the bed or foreshore of navigable waterways. The rule 53,
54 and 55 of the Port Rules, 1966 are as follows:

“53. Removal of substance from beds of navigable waterways-

No person shall remove or cause to be removed gravel, sand, earth or
substance from the beds of the navigable waterways of a port, without the
prior written permission of the conservator and without the aid or under the
supervision of such person, as the conservator may appoint to take part in or
supervise the performance of such work.

54. Constructions and excavations affecting beds of navigable
waterways-

(a) No person shall make any construction or excavation of any kind on
the bed or foreshore of navigable waterways within a port without a licence
from the Conservator.

Any person, who wishes to obtain a licence under clause (a), shall apply in
a prescribed form and shall pay an application fee of five rupees only.

55. Licence to construct or excavate-The Conservator may grant a
periodical licence applied for under Rule 54 on such terms and conditions as
may be specified in the licence and charge and collect a licence fee for such
occupation in assessing such free and determining the period of such licence,
the conservator shall take into consideration the importance and the nature of
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construction or excavation, the importance of the area, the volume of traffic,
the landing and shipping charges for such traffic, the maintenance of the
regime of the navigable waterways, and the effect of the construction or
excavation therein. Any contravention of the terms and conditions as may be
specified in the licence shall render the licence to cancellation without any
notice and the licence shall be liable to any of the penalties as specified in the
Act.

This Rule shall be deemed to apply to all existing encroachment
constructions or excavation, if any, in or on the beds or foreshore of
waterways within a port.”

33. However, in the present case the provision of Port Rules, 1966 will not be applicable.
Because section 3 of the ‘Te=R 8@ WG JAFHT W2, w0d0° has over-overrode other laws and
Rules. Section 3 of the said Ain is as follows:

“o | WA A€y - Ports Act, 1908 (Act XV of 1908), Inland Water
Transport Authority Ordinance, 1958 (E.P.Ord.No.LXXV of 1908), «f¥ @ <fqe
o (FEel @ TEe) o129, S553 (d55 AT 0p T W2H) WA N (@ N2
A AT Y A S I SO, eeaH A A TR FIGHAT R GOPIREES
S R A 52 AFF 91 (T, @R SN2 QU T4y S13ed 17

(underlines supplied).

34. In view of the above, for the excavation of any kind of bed of navigable waterways or
removal of sand (3)) outside the port area, the provision of ‘IR ¢ WG FIGIT HZ, W0’
will be applicable, even for the purpose of proper and smooth navigation. In this regard
Bangladesh Inland Water Transport Authority (BIWTA) has got no authority to deal with the
matter under the Port Rules,1966.

35. Having, considered and discussed as above we have no hesitation to hold that the
High Court Division has committed serious error in passing the impugned judgment and
order.

36. Before parting it is necessary to note that since 2016 the writ petitioner-respondent
had extracted sand (I¥]) from the mouzas in question without paying any royalty to the
Government in an arbitrary manner which has already incurred a heavy financial loss to the
Government.

37. Thus, the concerned authority, in particular the Deputy Commissioner, Chandpur is
directed to take necessary steps to realize the royalty for the alleged extraction of sand (3F])
from the petitioner, from the date of the judgment of the High Court Division till the date of
order of stay (04.04.2022) passed by this Division.

38. It also surprises us that on behalf of the Government no affidavit-in-opposition was
filed before the High Court Division to contest the Rule and the conduct of the concerned law
officers are highly suspicious. The concerned Government officials of Chandpur District
administration slept over the matter for a long span of time. We express our dissatisfaction
with the conduct of the concerned Government Officials of Chandpur District Administration
who slept over the matter years together as well as the law officers who did not perform their
duties properly before the High Court Division.

39. Accordingly, the leave petition is disposed of.

40. The judgment and order dated 05.04.2018 passed by the High Court Division in writ
petition No.7545 of 2015 disposing the Rule with directions is hereby set aside.
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Editors’ Note:

Dr. S. Taher Ahmed a Professor of the University of Rajshahi was brutally killed at his
varsity residence. All the convict petitioners were found guilty and sentenced to death
by the Tribunal. The High Court Division commuted the sentence of death to
imprisonment for life awarded to convict Md. Abdus Salam and Md. Nazmul. It
confirmed the sentence of death awarded to the appellant Dr. Miah Md. Mohiuddin and
Md. Zahangir Alam. Against which, they preferred criminal appeals, criminal petitions
and jail petitions and the state preferred criminal petitions. The Appellate Division
dismissed all those cases and affirmed the judgment and order of the High Court
Division. Against that judgment of the Appellate Division these review petitions were
filed by the convicts. In the review petitions learned Counsel of the convicts made the
same submission that they had made during appeal hearing without pointing to any
error apparent on the face of the record that has been committed in the judgment
passed by the Appellate Division. The Appellate Division finding no ground for
reviewing its earlier decision dismissed all the review petitions observing that there is
hardly any scope of rehearing of the matter afresh as a court of appeal in a review
petition. It also observed that if the cases are reopened on flimsy grounds which have
already been addressed by the courts then there will be no end to the litigation.

Key Words:
Article 105 of the Constitution; Rule 1 of Order XXVI of the Supreme Court of Bangladesh

(Appellate Division) Rules, 1988; error apparent on the face of the record; commutation of
sentence

Article 105 of the Constitution and Rule 1 of Order XXVI of the Supreme Court of
Bangladesh (Appellate Division) Rules, 1988:

The core question for consideration is whether there is error apparent on the face of the
record which calls for interference of the impugned judgment. It is an established
jurisprudence that a review is by no means an appeal in disguise whereby an erroneous
decision is reheard and corrected, but lies only against patent error of law. Where
without any elaborate argument one could point to the error and say that here is a
substantial point of law which stares one in the face, and there could reasonably be no
two opinions to be entertained about it, a clear case of error apparent on the face of the
record would be made out. It is only a clerical mistake or mistake apparent on the face
of the record that can be corrected but does not include the correction of any erroneous
view of law taken by the Court. (Para 23)

For entertaining a review an error has to be one which is so obvious that keeping it on
the record will be legally wrong:

Further, it has now been settled that an error is necessary to be a ground for review but
it must be one which is so obvious that keeping it on the record will be legally wrong.
The moot point is, a party to a litigation is not entitled to seek a review of judgment
merely for the purpose of rehearing or a fresh decision of the case. The power can be
extended in a case where something obvious has been overlooked-some important
aspects of the matter has not been considered, the court can reconsider the matter.
There are exceptional cases where the court can remedy its judgment. In the
alternative, it may be said that the error must also have a material real ground on the
face of the case. (Para 24)
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Delay in the disposal of this case cannot by itself be a ground for commuting the
sentence of death:

From the nature of the offence it appears to us that the petitioner is in no way entitled to
get any sympathy. We do not find any mitigating or extenuating circumstances on
record for commutation of the sentence of death. Delay in the disposal of this case
cannot by itself be a ground for commuting the sentence of death to one of
imprisonment for life since the crime committed by the petitioner was premeditated
senseless, dastardly and beyond all human reasonings. (Para 29)

There must be accountability for gruesome violations of our penal law:

We insist on accountability for gruesome violations of our penal law because that is how
we defend the law and demonstrate our insistence on respect for the law going forward
in a progressive legal system. If we fail to ensure accountability across the legal system
by ending impunity, we risk undermining the very beneficial effects to which the
nascent accountability drive that has built over the past decades. That is the final
message we would wish to propel in adjudicating this significant criminal review.

(Para 34)

JUDGMENT
Md. Ashfaqul Islam, J:

1. All the review petitions are directed against a judgment of this court in its appellate
forum maintaining the death sentence awarded to the petitioners Md. Zahangir Alam, Dr.
Miah Mohammad Mohiuddin and commutation of sentence from death to imprisonment for
life awarded to Md. Abdus Salam.

2. The prosecution case, in short, was that, Dr. S. Taher Ahmed was the senior most
Professor of the Department of Geology and Mining, University of Rajshahi. He was a
Member of both the Departmental Planning Committee and the Expert Committee of the
University. Pursuant to the pre-concerted plan, Dr. Taher was brutally killed at his Quarters
(Pa-23/B) by all the accused in furtherance of their common intention 01.02.2006 after 10.00
P.M. or thereabout on his arrival thereat from Dhaka. After the killing of Dr. Taher, his dead
body was dumped into a manhole behind the place of occurrence house. In the morning of
03.02.2006, his dead body was recovered from the manhole. Thereafter, the son of the victim,
namely, Mr. Sanjid Alvi Ahmed alias Himel (P.W.1), lodged an ejahar with Motihar Police
Station, Rajshahi.

3. The Investigating Officers P.W.47 Md. Omar Faruk, P.W.48 Md. Golam Mahfiz and
P.W.49 Achanul Kabir investigated the case. Accused Zahangir Alam, Abdus Salam and
Nazmul made confessional statements before P.W.46 Magistrate Jobeda Khatun recorded
under section 164 of the Code of Criminal Procedure. Finding prima facie case, the last
Investigating Officer submitted a charge-sheet against all the accused including the acquitted
accused Md. Azim Uddin Munshi and Md. Mahbub Alam @ Saleheen for committing
offence punishable under section 302/201/34 of the Penal Code.

4. The Tribunal charged all the accused except Azim Uddin Munshi under section 302/34
of the Penal Code and the co-accused Azim Uddin Munshi was charged under section 201 of
the Penal Code. They pleaded not guilty thereto and claimed to be tried.
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5. The defence version of the case, as it appears from the trend of cross-examination of
the prosecution witnesses, was that the accused are innocent and have been falsely implicated
in the case and the alleged confessional statements of the accused Zahangir, Salam and
Nazmul are the products of police torture, oppression and maltreatment and the P.W.25 Dr.
Md. Sultan-Ul-Islam Tipu and P.W.29 Golam Sabbir Sattar Tapu are responsible for the
death of Dr. Taher.

6. After hearing both the parties and upon perusing the materials on record and having
regard to the attending facts and circumstances of the case, the Tribunal came to the
conclusion that the prosecution brought the charge home against the appellants and
petitioners, and accordingly, it convicted and sentenced them. The Tribunal also found the
co-accused Saleheen and Azim Uddin Munshi not guilty and accordingly acquitted them.

7. Against the said judgment and order of the Tribunal, the convicts preferred criminal
appeals and jail appeals. The Tribunal transmitted the record to the High Court Division for
confirmation of the sentence of death which was registered as Death Reference No.57 of
2008. The High Court Division by the impugned judgment and order, dismissed the Criminal
Appeal No.3455 and 4058 and Jail Appeal Nos.631-634 of 2008. However, the High Court
Division commuted the sentence of death to imprisonment for life awarded to convict Md.
Abdus Salam and Md. Nazmul. It confirmed the sentence of death awarded to the appellant
Dr. Miah Md. Mohiuddin and Md. Zahangir Alam. Against which, they preferred criminal
appeals, criminal petitions and jail petitions and the state preferred Criminal Petitions. By a
judgment and order dated 05.04.2022 this Division dismissed all those cases and affirmed the
death sentence awarded to the petitioners Md. Zahangir Alam, Dr. Miah Mohammad
Mohiuddin and commutation of sentence from death to imprisonment for life awarded to Md.
Abdus Salam. Against which the present review petitions have been filed by the convicts.

8. In the judgment the charges and evidence of the witnesses both oral and documentary
have been meticulously considered and after evaluation of the same this court affirmed the
sentence of death awarded to the two petitioners and commutation of sentence from death to
imprisonment for life awarded to the another petitioner as mentioned above. In a review
matter this court cannot re-assess the evidence afresh and re-hear the case. This court
disposes of the points so far as it is relevant for the disposal of the matter. Learned Counsel
argued on various points as if he were arguing an appeal and accordingly we refrained from
discussing those points on reassessment of the evidence.

9. Mr. S.N Goswami, the learned Senior Advocate appearing for the petitioners in Review
petition Nos. 66 and 69 of 2022 has submitted a written argument. His contention is that this
court committed error of law in believing the confessional statements made by the accused
petitioners without considering the following points:

1. Confessional statement of accused Jahangir was not voluntary in nature.

2. Confession recorded by Magistrate in violation of Section 164(3), Code of the
Criminal Procedure cannot be used to convict the Appellant.

3. Confessional statement of accused Jahangir was not true.

4. Retracted confession should be corroborated in material particular by other
evidence.

10. The points raised by the learned counsel as above have already been answered by this
Division in the appeal. This court has thoroughly assessed the evidence of the witnesses both
oral and documentary and on a careful evaluation of the confessional statements, found that
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their statements are consistent with one another and corroborates the version given by each
other and opined that confessing accused were speaking the truth. Therefore, those points are
beyond the ambit of review and there is no scope for reconsideration of those facts.

11. The learned Senior Advocate further submits that the accused petitioner is in the
condemn cell for more than 14'), years suffering the pangs of death and it may be a good
ground for commutation of sentence of death.

12. Mr. S.M. Shahjahan, the learned Senior Advocate appearing for the petitioner in
Review petition No. 67 of 2022 has adopted the same argument advanced by the learned
Senior Advocate Mr. S.N Goswami.

13. On the other hand Mr. A.M. Aminuddin, the learned Attorney General appearing for
the State, submits that this Division elaborately discussed the evidence and answered those
points raised by the learned Senior Counsel in the judgment sought to be reviewed. Since the
points have already been considered by this Division in the judgment and the learned Counsel
failed to show any error of law apparent on the face of the record in the conclusion arrived at
by this Division, the points raised by the learned Counsel do not call for any interference.

14. Let us first discuss the relevant law, rules and decisions of the apex courts of home
and abroad to maintain a petition for review in a criminal proceeding.

15. Provision of Article 105 of the Constitution empowers this Division to review its
judgment pronounced or Order made "subject to the provisions of any Act of Parliament or of
any Rules made by the division". This Division has made Rules for the review of criminal
proceeding.

16. Rule 1 of Order XXVI in part IV of the Supreme Court of Bangladesh (Appellate
Division) Rules, 1988 provides:-
“Subject to the law and the practice of the Court, the Court may, either of its own
motion or on the application of a party to a proceeding, review its judgment or order
in a Civil proceeding on grounds similar to those mentioned in Order XLVII, rule 1 of
the Code of Civil Procedure and in a Criminal Proceeding on the ground of an error
apparent on the face of the record.”

17. In the case of Zobaida Naher @ Jharna Vs. Khairunnessa being dead her heirs Md.
Feroz Alam and others 3 BLC (AD) 170 it has been observed:
"A review cannot be granted to urge fresh grounds when the judgment itself does not
reveal an error apparent on the face of the record. To allow such a prayer for review is
to allow re-hearing of the appeal on points not urged by a party".

18. For better understanding let us now discuss what is an error apparent on the face of
the record. This has been explained in the case of AHM Mustain Billah vs Bangladesh 57
DLR (AD) 41. The concept of error apparent on the face of the record has been explained by
his lordship Md. Fazlul Karim, J at paragraphs 27-28:
"Mere error of fact or law is no error on the face of the record. It is such obvious error
of law, which has either crept through Court's oversight or Counsel's mistake and
failure to explain the legal position by the learned Counsel for the party. The error
must be such which at a glance can be detected without advancing elaborate
argument.
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Though there is no hard and fast rule as to what is an error apparent on the face of the
record but the same depends on the facts and circumstances of each case. But there
could not be an error apparent on the face of the record merely because two possible
views as to the interpretation or application of law vis-a-vis the particular facts of a
case, one view accepted by the Court though may be erroneous but could not be the
ground of review even if a decision or order is erroneous in law or on merits, the same
shall not amount to an error apparent on the face of the record.”

19. In the case of Zulfikar Ali Bhutto Vs. Suite reported in PLD 1979 SC 741 as to scope
of review and what is error apparent it has been observed:

“In Order that an error may be a ground for review, it is necessary that it must be one
which is apparent on the face of the record, that is, it must be so manifest, so clear that
no Court could permit such an error to remain on the record. It may be an error of fact
or of Law, but it must be an error which is self-evident and floating on the surface,
and does not require any elaborate discussion or process of ratiocination. The
contention that the exposition of the Law is incorrect or erroneous, or that the Court
has gone wrong in the application of the Law to the facts of the particular case: or that
erroneous inferences have been drawn as a result of appraisal or appreciation of
evidence, does not constitute a valid ground for review. However, an Order based on
an erroneous assumption of material fact, or without adverting to a provision of Law,
or a departure from an undisputed construction of the Law and the Constitution may
amount to an error apparent on the face of the record. At the same time if the
judgment under review or a finding contained therein, although suffering from an
erroneous assumption of facts, is sustainable on other grounds available on the record
then although the error may be apparent on the face of the record, it would not justify
a review of the judgment or the finding in question. In other words, the error must not
only be apparent, but must also have a material bearing on the fate of the case. Errors
of inconsequential import do not call for review.”

20. In a good number of cases of this Division including the case of Mazdar Hossain Vs.
Ministry of Finance 7 BLC (AD) 92 it has been held:

“A review 1s no means an appeal in disguise whereby an erroneous decision is reheard
and corrected. A review lies where an error apparent on the face of the record exists.
It is not a rehearing of the main appeal. Review is not intended to empower the Court
to correct the mistaken view of law, if any, taken in the main judgment. It is only a
clerical mistake or mistake apparent on the face of the record that can be corrected by
leave but does not include the correction of any erroneous view of law taken by the
Court.”

21. In the case of Sow Chandra Kanta and another Vs. Sheik Habib reported in AIR
1975(SC) 1500 where Krishna Iyer, J. observed as follows:

“A review of a judgment is a serious step and reluctant resort to it is proper only
where a glaring omission or patent mistake or like grave error has crept in earlier by
judicial fallibility. A mere repetition through different counsel of old and overruled
arguments, a second trip over ineffectually covered ground or minor mistakes of
inconsequential import are obviously insufficient. The very strict need for compliance
with these factors is the rationale behind the insistence of counsel's certificate which
should not be a routine affair or a habitual step.”

22. A review cannot be granted to urge fresh grounds when the judgment itself does not
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reveal an error apparent on the face of the record. To allow such a prayer for review is to
allow a re-hearing of the appeal on points not urged by a party. We find support for this view
from the following observation of Hamoodur Rahman, CJ in Mohd Hussain vs. Ahmad Khan,
1971 SCMR 296 (297):
"A review cannot be granted on the ground that the Counsel appearing at the original
hearing did not argue or press a particular point which was available to him then and
could have been found out with a little amount of diligence. This would really amount
to granting a re-hearing of a matter merely to make good the failure on the part of
Counsel to argue all the points that could have been argued. This cannot furnish an
adequate ground for review."

23. The core question for consideration is whether there is error apparent on the face of
the record which calls for interference of the impugned judgment. It is an established
jurisprudence that a review is by no means an appeal in disguise whereby an erroneous
decision is reheard and corrected, but lies only against patent error of law. Where without any
elaborate argument one could point to the error and say that here is a substantial point of law
which stares one in the face, and there could reasonably be no two opinions to be entertained
about it, a clear case of error apparent on the face of the record would be made out. It is only
a clerical mistake or mistake apparent on the face of the record that can be corrected but does
not include the correction of any erroneous view of law taken by the Court.

24. Further, it has now been settled that an error is necessary to be a ground for review
but it must be one which is so obvious that keeping it on the record will be legally wrong.
The moot point is, a party to a litigation is not entitled to seek a review of judgment merely
for the purpose of rehearing or a fresh decision of the case. The power can be extended in a
case where something obvious has been overlooked-some important aspects of the matter has
not been considered, the court can reconsider the matter. There are exceptional cases where
the court can remedy its judgment. In the alternative, it may be said that the error must also
have a material real ground on the face of the case.

25. This Division has repeatedly held that the court should not be oblivious of the theme
that when the finality is attached to the judgment delivered by a court, particularly the
judgments at the apex level of the judicial hierarchy, upon a full-fledged hearing of the
parties, a review petition being neither in the nature of a rehearing of the whole case nor
being an appeal against judgment, review is not permissible only to embark upon a reiteration
of the same contention which were advanced at the time of hearing of the appeal, but were
considered and repelled in the judgment under review. It was also expressed that while
dispensing justice, it is the duty of the court to resolve the issue of law properly brought
before it and once it is done, the finality is reached and then a review cannot be made on any
grounds whatsoever. It is because of the fact that an opinion pronounced by this Division
which stands at the apex of the judicial hierarchy should be given finality and any departure
from that opinion will be justified only when circumstances of a substantial and compelling
character make it necessary to do so.

26. Thus, the powers of review can be exercised sparingly within the limits of the statute.
In the realm of law the courts and even the statues lean strongly in favour of finality of
decisions legally and properly made. If the cases are reopened on flimsy grounds which have
already been addressed by the courts then there will be no end to the litigation. That is why,
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the power of review is restricted by given guidelines of the apex courts of the sub-continent.

27. Another vital aspect in respect of sentence of death for the offence of murder has been
spelt out in the case of Rasedul Islam vs. State 68 DLR (AD) (2016) 114 which is as under:-

“Predictably the exceptions to section 300 of the Penal Code have no application in
this case and the accused persons have also not taken any plea in this regard. When
such an act which is eminently dangerous and must in all probability cause death is
committed with knowledge that death might be the probable result without any
excuse,' the offence is murder. This clause applies only to a case of dangerous actions
without intention to cause specific bodily injury to any person. The knowledge which
accompanies the acts must be death. The act was so eminently dangerous that it must
in all probability cause death. The sentence provided for the offence of murder is
death and only in extraneous circumstances, life sentence may be awarded. On
consideration of the brutality of the incident, the High Court Division has rightly
confirmed the sentence of death to the petitioners. No special reason is required to be
assigned in awarding the death sentence if the offence attracts section 302. Since the
sentence of death is the legal sentence for murder particularly if the murder is
perpetrated cold-bloodedly and in the absence of any extenuating circumstances to
commute the sentence, this Division has committed 'no error of law in maintaining the
petitioners' sentence. The accused petitioners were involved in heinous crime which
was committed with inhuman brutality and the very nature of the incident called for
no other than the extreme penalty provided in law. The enormity of the crimes and the
gravity of the situation in which it was committed outweigh the consideration of other
factors to consider the commutation of the sentence. As regards delay, it is now
settled that mere delay is not a legal ground for commutation of the sentence.”

28. But in the instant case, the learned Counsel for the petitioners argued the case, as if
treating the case one as a regular appeal without attempting to make out a case one of error in
the decision apparent on the face of the record or that the judgment is liable to be reviewed
for any substantial reasons or any statutory provision was unnoticed in the impugned
judgment.

29. From the nature of the offence it appears to us that the petitioner is in no way entitled
to get any sympathy. We do not find any mitigating or extenuating circumstances on record
for commutation of the sentence of death. Delay in the disposal of this case cannot by itself
be a ground for commuting the sentence of death to one of imprisonment for life since the
crime committed by the petitioner was premeditated senseless, dastardly and beyond all
human reasonings.

30. On the question of confessional statements, this court has discussed the evidence
thoroughly in support of the plea and disbelieved the defence plea. All points agitated by the
learned counsels on behalf of the petitioners are not relevant for disposal of the review
petition. The points raised by the learned counsels are reiteration of the points agitated at the
time of hearing of the appeal.

31. In a recent decision of Md. Shukur Ali vs. the State 74 DLR AD 11 of this Division
his lordship Mr. Obaidul Hassan, J observed:
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“We hold that confessional statement of a co-accused can be used against others non-
confessing accused if there is corroboration of that statement by other direct or
circumstantial evidence. In the instant case, the makers of the confessional statements
vividly have stated the role played by other co-accused in the rape incident and
murder of the deceased which is also supported/corroborated by the inquest report,
postmortem report and by the depositions of the witnesses particularly the deposition
of P.Ws. 1, 2, 3, 10, 11, 12, 14 and 18 regarding the marks of injury on the body of
the deceased. Every case should be considered in the facts and circumstances of that
particular case. In light of the facts and circumstances of the present case, we are of
the view that the confessional statement of a co-accused can be used for the purpose
of crime control against other accused persons even if there is a little bit of
corroboration of that confessional statement by any sort of evidence either direct or
circumstantial. (Emphasis added). Thus, the accused namely Shukur and Sentu are
equally liable like Azanur and Mamun for murdering the deceased after committing
rape.”

32. Further in the instant case his Lordship Mr. Hasan Foez Siddique, CJ maintained:
“There was no provocation and the manner in which the crime was committed was
brutal. It is the legal obligation of the Court to award a punishment that is just and fair
by administering justice tempered with such mercy not only as the criminal may justly
deserve but also the right of the victim of the crime to have the assailant appropriately
punished is protected. It also needs to meet the society’s reasonable expectation from
court for appropriate deterrent punishment conforming to the gravity of offence and
consistent with the public abhorrence for the heinous offence committed by the
convicts. It is unfortunate but a hard fact that appellants and petitioners have
committed such a heinous and inhumane offence. The murder of a genius professor of
the University has shocked the collective conscience of the Bangladeshi people. It has
a magnitude of unprecedented enormity.”

33. Culture of impunity and magnanimity in no way can over shadow the fathomless
detestable offence that has been committed in this ill-fated ugly case. Mercy cannot be an
option in such type of case.

34. We insist on accountability for gruesome violations of our penal law because that is
how we defend the law and demonstrate our insistence on respect for the law going forward
in a progressive legal system. If we fail to ensure accountability across the legal system by
ending impunity, we risk undermining the very beneficial effects to which the nascent
accountability drive that has built over the past decades. That is the final message we would
wish to propel in adjudicating this significant criminal review espousing incidents that were
horrendous and vile.

35. Fortified with the decisions and discussions as made above we are of the view that
there is hardly any scope of rehearing of the matter afresh as a court of appeal in a review
petition. Further in the instant petition the learned counsel fails to point out any error in the
judgment apparent on the face of the record. Therefore, all the review petitions merit no
consideration and accordingly those are dismissed.
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Editors’ Note:

In the instant case High Court Division directed the writ respondents to absorb the writ
petitioners as Lecturers in their concerned Government Colleges relying on &€Ts"gs
e PR @ SRrEe IR Sgiedw [fET-205b and gave relief to the writ petitioners

although the Rule Nisi had not been issued in that term and the writ petitioners did not
make any such prayer in the writ petition. The Appellate Division held that the High
Court Division travelled beyond the scope of Rule Nisi in giving relief to the writ
petitioners. Consequently, the judgment and order of the High Court Division was set
aside.
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Rules, 1973; G~ ICT& Fres @ S SR s RRTET-205b;

Article 102 of the Constitution:

The relief under article 102 of the Constitution being an equitable relief the High Court
Division has to cautious while passing the judgment and order so that the relief which it
is giving to the parties by the judgment and order is not beyond the terms of the Rule
Nisi. (Para 19)

Article 102 of the Constitution and Chapter XIA of the Supreme Court (High Court
Division) Rules, 1973:

The High Court Division erred in law in travelling beyond the scope/terms of the Rules
Nisi:

The person who wants to invoke article 102 must be an aggrieved person and must
specify the relief in his prayers. Chapter XIA of the Supreme Court (High Court
Division) Rules, deals with preparing and filing of writ petition under article 102 of the
Constitution. It provides that the aggrieved person must specifically set out the relief
sought for. So, the writ petitioner must have specific claim in the form of prayer against
such persons who are respondents, following which the Court can grant relief, if
favourable, in accordance with law. In the present cases, the High Court Division has
delivered the impugned judgment and order basing on the “WI@W e fBrEs 8
SfrFE FAGRAT QP [RINET-200” by which the earlier Rules of 2000 has been repealed
and thereby directed the writ respondent-leave petitioner herein to absorb the writ
petitioners-respondents herein as Lecturers in their concerned Government Colleges
despite of the fact that the writ petitioners did not make any such claim in the form of
prayer in the writ petition asking absorption under the aforesaid absorption Rules of
2018 nor the Rules Nisi were issued at that effect. As such, the High Court Division
erred in law in travelling beyond the scope/terms of the Rules Nisi in both the writ
petitions in giving relief to the writ petitioners while passing the impugned judgment
and order. (Para 25 & 26)

JUDGMENT
Md. Abu Zafor Siddique, J:

1. Delay of 168 and 172 days in filing Civil Petitions for Leave to Appeal Nos.3013 and
3045 of 2019 respectively are hereby condoned.

2. These civil petitions for leave to appeal are directed against the judgment and order
dated 29.04.2019 passed by the High Court Division in Writ Petition Nos.17372 and 16602
of 2017 thereby making both the Rules Nisi absolute.

3. The subject matter and the point of law involved in both the civil petition are same and
similar and as such, they are heard together and disposed of by this single judgment.

4. Facts relevant for disposal of Civil Petition for Leave to Appeal No.3013 of 2019 in
short are as follows:

5. That present respondent Nos.1 to 4 as writ petitioners filed Writ Petition No.17372 of
2017 stating inter alia that they were appointed with required qualifications as Lecturers in
Bir Shreshtha Nur Mohammad Degree College at different times when the said College was
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non-government College; writ-petitioner No.1, having qualification of B.A. (Hon's) and MSS
(Social Science), joined as Lecturer on 25.11.1997 and since then has been serving as
Lecturer of Economics in the said College; writ-petitioner No.2, having educational
qualifications of B.A. and MSS (Social Science), joined as Lecturer on 09.12.2002 and since
then has been serving as Lecturer of Social Work; writ-petitioner No.3, having educational
qualifications of B.Com and M.Com, joined as Lecturer on 27.10.2002 and since then has
been serving as Lecturer of Management; Writ-petitioner No.4, having educational
qualifications of B.S.S and M.S.S, joined as Lecturer on 10.06.2001 and since then has been
serving as Lecturer of Political Science. It is stated by the writ-petitioners that two of the
writ-petitioners have been enlisted as MPO teachers of the said College. Thereafter, because
of good performance of the said College, the Government, vide Memo dated 21.05.2013,
nationalized the said College and, accordingly, published gazette on 23.05.2013.
Accordingly, the said College was renamed as Government Bir Sreshtha Nur Mohammad
Degree College. Thereafter, the Ministry of Public Administration created 40 posts of
teachers and some post of non-teaching staffs ignoring the recommendation of the Education
Ministry to create 65 posts in total. Upon such nationalization, the Ministry of Education
subsequently, on 29.05.2014, published the names of the teachers who were appointed on ad-
hoc basis as per Rules 3 and 5 of the “GréRea~Fe FeTe #FFe @ A#rws FAOE G Iwae [EATE-
000”, However in the said list, the names of the writ-petitioners were not included. It is
further stated that since, at the relevant time under the said ST€i®aw f&f¥sET-2000, the
educational requirement for such absorption as Government teachers was the equivalent
requirements applicable to the Government cadre posts, the writ-petitioners subsequently
obtained such qualifications with prior approval from the College authority. Accordingly, a
representation was made to the College authority for absorbing their service as Government
teachers. Representation was made to the Director General, Secondary and Higher Secondary
Education as well for absorbing their services as Government teachers, but got no positive
response. Under such circumstances writ petitioner respondent Nos.1 to 4 have filed the writ
petition and obtained the Rule Nisi.

6. Fact of Civil Petition for Leave to Appeal N0.3045 of 2019 in short are as follows:

7. That respondent Nos.1 to 6 as writ petitioners have filed Writ Petition No.16602 of
2017 stating inter alia that they were appointed as Lecturers of Charfasson College with
required qualifications applicable at the time of appointment. Writ-petitioner No.1, having
B.A and M. A in Islamic Studies, was appointed as a Lecturer in Secretarial Education on
20.11.2002 and he joined on 21.11.2002. Thereafter, he was appointed as Lecturer of Islamic
Studies, and since then he has been serving in the said College as Lecturer of Islamic
Studies. Writ-petitioner No.2, having educational qualifications of B.Com (Honors) and
M.Com (Accounting), was appointed as Lecturer in Accounting on 09.06.2012 and,
accordingly, he joined in the said post on 12.06.2012. Since then he has been serving in the
said College as such. Writ-petitioner No.3 was appointed as Lecturer of Philosophy on
22.02.2000 and he joined in the said post on 01.03.2000. Since then he has been serving as
Lecturer of the said College. Writ-petitioner No.4, having B.A and M.A. (Social Science),
was appointed as Lecturer of Social Welfare on 08.05.2004 and she joined in the said post on
09.05.2004. Since then she has been serving as Lecturer of the said College. Writ-petitioner
No.5, having B.Com and M.Com (Management), was appointed as Lecturer of Management
on 09.06.2012 and joined in the said post on 12.06.2012. Since then she has been serving as
such in the said College. Writ-petitioner No.6, having B.Com and Masters of Business
Studies (Management), was appointed as Lecturer of Management on 09.06.2012 and he
joined in the said post on 12.06.2012. Since then he has been serving as Lecturer in the said
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College. It is stated that because of the good, performances of the writ-petitioners, they were
enlisted as MPO teachers of the said College. Thereafter, because of good performance of the
said College, the Government, vide Memo dated 22.10.2013, nationalized the said College
and, accordingly, published gazette on 31.10.2013. Accordingly, the said College was
renamed as Charfasson Government College. Thereafter, Upon such nationalization, the
Ministry of Education subsequently, on 16.04.2015, published name of the teachers who were
appointed on ad-hoc basis as per Rules 3 and 5 of the “EreRTaFe FC=Te #%s ¢ A FAOE!
SR fAfaT-2000” and gazette notification was published on 14.05.2015 by dropping the
names of the writ-petitioners in the said list. It is further stated that since, at the relevant time
under the said SeiFa f{f¥weT-2000, the educational requirement for such absorption as
Government teachers was the equivalent requirements applicable to the Government cadre
posts, the writ-petitioners subsequently obtained such qualifications with prior approval from
the Colleges authority., Accordingly, a representation was made to the College authority for
absorbing their services as Government teachers. Representation was made to the Director
General, Secondary and Higher Secondary Education as well for absorbing their services as
Government teachers, but got no positive response. Under such circumstances writ petitioner
respondent Nos.1 to 6 have filed the writ petition and obtained the Rule Nisi.

8. The High Court Division took both the Rules Nisi together for hearing and ultimately,
after hearing the parties and considering the materials on record, both the Rules Nisi were
made absolute by the impugned judgment and order dated 29.04.2019. Hence, the writ-
respondents are now before us having filed these two civil petitions for leave to appeal for
redress.

9. Ms. Abanti Nurul, learned Assistant Attorney General appeared on behalf of the leave-
petitioners in both the civil petitions for leave to appeal submits that the High Court Division
erred in law in travelling beyond the scope of Rule Nisi in giving relief to the writ petitioner
respondents under the absorption Rules, 2018 although no Rule Nisi was issued to that effect
and as such, the impugned judgment and order is liable to be set aside. Moreover, she next
submits that since the writ-petitioner respondents were appointed as Lecturer in Bir Sreshtha
Nur Mohammad Degree College, Sarsha, Jessore and Charfasson Government College,
Bhola, when they were the non-government Colleges in 1997, 2000, 2001, 2002, 2004 and
2012 respectively. But the said Colleges were nationalized by the Government vide gazette
notification dated 14.05.2013 and 22.10.2013 and subsequently, the Ministry of Education by
circular dated 15.07.2013, 22.10.2013. 29.05.2014 and 16.04.2015 published the names of
the Lecturers who were appointed on ad-hoc basis on different subject for the Bir Sreshtha
Nur Mohammad Degree College, Sarsha, Jessore and Charfassion College as per Rules 3 and
5 of the “EreTFe I (Fe ¢ WFFe FHM WGP [fENFT-2000” and accordingly,
Gazette Notification was published on 05.06.2014 and 14.05.2015 excluding the names of the
writ petitioner respondents since at that point of time they had no requisite qualifications for
becoming absorbed in the nationalized Colleges and as such, the impugned judgment is liable
to be set aside. She further submitted that as per Rules 1 in Clause (2) of the “Ersrea~F®
FETE (e @ S FAORI WGP [{IENET-205b that “9® [fgwer w31 seoREeits
TIPS FETE ¢Fed G2 [T ety 2303 1”7 the writ-petitioner respondents cannot claim any
benefits for absorption in the nationalized Colleges under that provision of Rules and as such
the High Court Division, without applying judicial mind, passed the judgment and order
dated 29.04.2019 in clear violation of the provision of law. She lastly submitted that at the
time of nationalization and post creation, the writ-petitioner respondents had no requisite
qualifications and as such, they have no right to get any remedy in the writ petition and thus
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impugned judgment and order is liable to be set aside on disposing of the civil petitions.
However, she submits that since some of the writ petitioners are already enjoying the
Government portion of monthly salary (MPO) and other benefits they will be continuing to
get the same in accordance with law.

10. Mr. Md. Imam Hasan, learned Advocate appeared on behalf of respondent in both the
civil petitions for leave to appeal made submissions in support of the impugned judgment and
order passed by the High Court Division. He submitted that although the writ-petitioners did
not have the required qualification for being absorbed as Lecturers under the Nationalized
Colleges as per the provision of the “GroRea~Fe FcTer *rF ¢ S*FFe FAHE G [ALART-
R000” but they subsequently obtained their educational qualifications and as such, the writ-
petitioners are entitled to have their service absorbed under the Nationalized Colleges in view
of “ErSTFIFS FeTer I ¢ Wk UG AGIPaw f[AfAFT-2055” by which the earlier Rules of
2000 has been repealed as evident from the saving clause of rule 15 sub-rule 2 Kha which
provides that if any teacher or staffs of the concerned College was not absorbable under the
bidhimala 2000 and if their services are absorbable under the Bidhimala, 2018 then they may
be absorbed under the bidhimala 2018 considering which the High Court Division has rightly
passed the impugned judgment and order in accordance with law and hence he submitted that
these two civil petitions for leave to appeal are liable to be dismissed by affirming the
impugned judgment and order passed by the High Court Division.

11. We have considered the submissions of the learned Assistant Attorney General for the
leave-petitioners in both the civil petitions and the learned Advocate for the writ petitioner-
respondents, perused the impugned judgment and order along with other connected papers on
record.

12. It 1s not disputed that the writ-petitioners had lack of qualification for being absorbed
as Lecturers under the aforesaid Nationalized Colleges as per the provision of “E&reRea~F®
TG #FS @ S FE TG S [fNE-2000”, The writ-petitioner respondents have stated
in the additional paper book that subsequently they have upgraded their educational
qualifications and as such, they claimed that they are eligible to be absorbed as teachers in the
Nationalized Colleges as per the provision of “GSRFITFS FCTer *FFd ¢ WFFFP FAGIA WG
fafeseT-205b". In support of their claim, the learned Advocate for the writ-petitioner
respondents referred to rule 15(2)(Kha) of aforesaid Absorption Bidhimala, 2018 basing on
which the High Court Division has delivered the impugned judgment and order in favour of
the writ petitioner-respondents and as such, according to the learned Advocate for the writ
petitioner respondents the High Court Division did not commit any illegality in passing the
impugned judgment and order.

13. In this respect, the learned Advocate for the leave-petitioners emphatically raised a
question that the High Court Division has travelled beyond the scope/terms of the Rule Nisi
in giving relief to the writ petitioner respondents by the impugned judgment and order which
is liable to be set aside in accordance with law.

14. To answer on this point, let us go through the prayers formulated in the writ petitions
which read as follows:
“A Rule Nisi calling upon the respondents to show cause as to why the refusal of the
respondents in absorbing the service of the petitioners Lecturer of Government Bir
Shreshtha Nur Mohammad Degree College and Charfasson Government College,
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Bhola upon considering the required academic qualifications of the petitioners to be
absorbed as Lecturer of Government College while Nationalization of the same
should not be declared to have been done without lawful authority and is of no legal
effect and also to show cause as to why the respondents should not be directed to
absorb the service of the petitioners as the Lecturer of Government Bir Shreshtha Nur
Mohammad Degree College, Sharsha, Jessore and Charfasson Government College,
Bhola upon considering the required academic qualification of the petitioners to be
absorbed in the Government College while Nationalization of the same.”

15. Now let us see the terms of the Rule Nisi issuing orders in both the writ petitions as
appears from the impugned judgment and order which read as under:

“Rules in the aforesaid writ petitions were issuing in similar terms, namely calling
upon the respondents to show cause as to why their refusal in absorbing the serviced
of the petitioners as Lecturers of Government Colleges, namely Government Bir
Shreshtha Nur Mohammad Degree College (Writ Petition No.17372 of 2017) and
Charfasson Government College (Writ Petition No.16602 of 2017) after
nationalization of the same upon considering the required academic qualifications of
the petitioners, should not be declared to be without lawful authority and is of no
legal effect and as to why they should not be directed to absorb the petitioners
services as Lecturers of the said Colleges upon considering their such academic
qualifications.”

16. On perusal of the prayers made in the writ petitions as well as the terms of the Rule
issued as per prayers as quoted above, we do not find that the writ petitioners have challenged
the absorption Rules, 2000 or asked for any relief under the absorption Rules, 2018 by which
the earlier absorption Rules of 2000 were repealed nor the Rule Nisi has been issued in that
terms. So, the terms of the Rules Nisi in both the writ petitions are crystal clear that the writ
petitioners did not challenge the absorption Rules, 2000 or ask for any relief under the
absorption Rules, 2018 by which the earlier absorption Rules of 2000 were repealed.

17. Having gone through the impugned judgment and order it appears that the High Court
Division has relied on the absorption Rules of 2000 and 2018 in giving relief to the writ
petitioner respondents. The High Court Division found that under the previous absorption
Rules of 2000, the writ petitioners were not qualified to be absorbed as Government teachers
as the minimum qualification for such absorption was the qualification applicable to a cadre
post as provided in Rule 2(Chha) of the Absorption Rules of 2000. But, the new Absorption
Rules of 2018 have obliterated the said requirement by Rule 5 which provides that the
required qualification for absorption shall be the required qualifications for appointments in a
non-government College. Therefore, the High Court Division came to a definite finding that
there should not be any dispute as regards basic qualifications of the petitioners for
absorption in the Government Colleges after promulgation of the new absorption Rules of
2018, which has recognized such entitlement of the petitioners for such absorption with the
required qualifications for appointment in the non-government Colleges as well. So, it is clear
that the High Court Division relying on the aforesaid absorption Rules of 2018 has passed the
impugned judgment and order and gave relief to the writ petitioner respondents although the
Rule Nisi has not been issued in that terms.

18. So, the High Court Division has travelled beyond the terms of the Rule Nisi issuing
orders in both the writ petitions in giving relief to the writ petitioners by the judgment and
order impugned in both the civil petitions for leave to appeal before this Division.
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. The relief under article 102 of the Constitution being an equitable relief the High
Division has to cautious while passing the judgment and order so that the relief which
ving to the parties by the judgment and order is not beyond the terms of the Rule Nisi.

. Reliance may be placed in the case of the Managing Director, Dhaka Electric

Supply Company Limited and others Vs. Md. Tamjid Uddin and others, reported in 5
L.M.(AD)130, wherein the points for determination by this Division were as under:

“I. For that the High Court Division passed the impugned judgment and order
declaring the promotion of the petitioners to the post of Assistant Managers to
be unlawful and without jurisdiction should be set aside inasmuch that the
terms of the Rule Nisi issued in Writ Petition No.651 of 2012 did not
entail/cover the lawfulness of the petitioner’s promotions.

11 For that the High Court Division passed the impugned judgment and order in
breach of the principles of natural justice inasmuch that the petitioners were
never made party to the Writ Petition No.651 of 2012, no Rule Nisi was ever
issued or served upon them and nor were they asked or given an opportunity
to present their case before passing of the impugned judgment.

111 Because the cancellation of departmental promotion after two and half years

and direction to take necessary steps for promotion in making the Rule
disposed of, the High Court Division went beyond the scope of Article 102 of
the Constitution and thereby usurped the function of the executive and as such,
the judgment and order passed by the High Court Division is liable to be set
aside.”

21. To answer the aforesaid points, this Division in the said case has gone through the
Rule Nisi issuing order, prayer formulated in the writ petition basing on which the Rule Nisi
was issued along with the judgment and order impugned in that including the provision of

article

22.

23

102 of the Constitution, and thereby held in paragraph No.16 as follows:

“On perusal of the materials on record it appears that the High Court Division, while
passing the impugned judgment, found the first part of the Rule, relating to
“publishing the advertisement” has become infractuous due to completion of
appointment by direct recruitment in 67% of the vacant posts and as such, in the
name of consequential relief it declared the entire process of promotion to the post of
Assistant Manager, illegal and without lawful authority, although Rule Nisi was not
issued on the entire promotion process concerning promotion, dated 27.12.2011, of
the appellants of C.A. No.135 of 2015, or any such prayer being specifically made in
the writ petition.”

This Division in that case also held as under:

“In the present case, on perusal of the writ petition, the prayer portion and the terms
of the Rule issuing order, it appears that the writ petitioner did not make such prayer
challenging the promotion of the present appellants nor any relief has been sought
against them making them parties. As such the finding and decision of the High Court
Division, so far it relates to ‘declaring the promotion of the present appellants to be
illegal and without lawful authority’, is not a correct finding and decision and rather
it is beyond the prayer as sought for. The same could have been correct if the writ
petitioners would have challenged the present appellants’ 2Y: years earlier promotion
making them parties and Rule being issued to that effect.”

. Further, reliance may be placed in the case of West Bengal, Home Department and
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others Vs. Ram Chandra Choudhury reported in AIR 1973 Cal 220, it has been held in

paragraph-32 as follows:
e Orders for recovery of money can be made by this Court in exercise of its
writ jurisdiction, but only in a limited class of cases, namely, where the statutory
provision under which money was paid was declared by this Court to be void or
where money has been paid under orders which have been struck down. The third and
the more formidable obstacle to the amendment of the petition, at this stage, is that an
amendment relating to recovery of arrears of salary would be wholly beyond the
terms of Rule Nisi which was made absolute by the trial Court. This Court sitting in
appeal over the judgment and order by which the Rule Nisi was made absolute,
cannot, at this stage, enlarge the scope of the Rule Nisi to which a return has been
filed by the appellants, so as to enable the respondent to agitate the question of
recovery of his arrears of salary.”

24. Thus, in the light of the aforesaid decision it is clear that granting of such relief
beyond the terms of the Rule Nisi is not approved by this Division. The High Court Division
should not have granted any relief different from the terms of the Rule Nisi issued as per
prayer made in the writ petition.

25. Whether the High Court Division went beyond the scope of Article 102 of the
Constitution, in giving relief beyond the terms of the Rule Nisi as in the present case, we need
to see article 102 of the Constitution as well as the High Court Division Rules which deal
with writ petitions. Article 102 (2)(1) provides that ‘the High Court Division on the
application of any person aggrieved, may give such directions or orders to any person
including any person performing any function in connection with the affairs of the Republic,
as may be appropriate for the enforcement of any of the fundamental right conferred by part
III of this Constitution’. So the person who wants to invoke article 102 must be an aggrieved
person and must specify the relief in his prayers. Chapter XIA of the Supreme Court (High
Court Division) Rules, deals with preparing and filing of writ petition under article 102 of the
Constitution. It provides that the aggrieved person must specifically set out the relief sought
for. So, the writ petitioner must have specific claim in the form of prayer against such persons
who are respondents, following which the Court can grant relief, if favourable, in accordance
with law.

26. In the present cases, the High Court Division has delivered the impugned judgment
and order basing on the “GISRPINFS FCT& F#FF ¢ ARTS FAGIA AQeae [AATET-2056" by
which the earlier Rules of 2000 has been repealed and thereby directed the writ respondent-
leave petitioner herein to absorb the writ petitioners-respondents herein as Lecturers in their
concerned Government Colleges despite of the fact that the writ petitioners did not make any
such claim in the form of prayer in the writ petition asking absorption under the aforesaid
absorption Rules of 2018 nor the Rules Nisi were issued at that effect. As such, the High
Court Division erred in law in travelling beyond the scope/terms of the Rules Nisi in both the
writ petitions in giving relief to the writ petitioners while passing the impugned judgment and
order. Thus, the finding of the High Court Division is not the correct reflection of the terms
of the Rules Nisi and as such the same does not leg to stand in accordance with law.

27. In view of the aforesaid facts and circumstances we are of the view that the finding
and decision arrived at by the High Court Division in both the civil petitions for leave to
appeal being not based on proper appreciation of both the facts and law the same calls for
interference by this Division. As such, we are inclined to set aside the impugned judgment
and order upon disposing of both the civil petitions for leave to appeal without granting any
leave on the same.

28. In the result, these two civil petitions for leave to appeal are disposed of. The
impugned judgment and orders of the High Court Division are set aside.
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Editors’ Note:

In the appointment letter of the writ petitioner it was clearly mentioned that her
appointment as a Junior Officer was on a temporary basis without mentioning in it any
period for which she was appointed. She was assigned various duties by the authority
during her service which indicated her good performance and she received a pay rise.
Suddenly, the authority issued a show cause notice as to why she would not be removed
from service for dissatisfactory performance requiring her to make the reply within one
week. The writ-petitioner replied describing her good performance during her service
but paying no heed to the reply and without giving any opportunity of personal hearing
she was removed from service. The High Court Division directed the writ respondent to
reinstate the writ petitioner. On appeal, the Appellate Division found that the writ
petitioner could not be termed as temporary appointee because no specific period of her
appointment was mentioned in the appointment letter. The Court also held that
principle of natural justice demands before putting stigma of inefficiency an
opportunity of being heard should have been given to the writ-petitioner. Mere
mentioning of inefficiency in the impugned order of removal is nothing but an
arbitrariness on the part of the authority. Consequently, the appeal was dismissed.

Key Words:
Temporary appointee; section 10 of =l THIF @ fFF@T TS~ W27, Wd0; putting

stigma; principle of natural justice;
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For _categorizing an emplovee to be temporary the temporary period for which he is
appointed has to be clearly mentioned:

Mere wording of ‘temporary’ used in the appointment letter cannot be the basis for
categorizing the employee as temporary appointee in the absence of any fraction period
or certain period mentioned in the appointment letter itself. (Para 20)

If the appointment letter does not contain any fraction period or certain period for
which someone is appointed she could not be termed as temporary appointee:

Admittedly, Insurance Development and Regulatory Authority [IDRA] established
under the = BHIF @ [NTGT FS*'F W3, Ww>do and to run the aforesaid IDRA,
some employees were appointed along with writ-petitioner without waiting for the
formation of organogram of service rules under the said Ain, 2010. In the present case it
reveals that the writ-petitioner [respondent No.01] was appointed initially on 01.08.2011
and subsequently after considering her good performance by office order dated
04.01.2012 her monthly salary has been increased to Tk. 12000/- with effect from
01.01.2012. It further appears that she got appointed in the post of Junior Officer on
temporary basis. But the appointment letter of the writ-petitioner [respondent No. 01]
does not contain any fraction period or certain period for which she was appointed and
as such she could not be termed as temporary appointee. (Para 21)

It is well settled that before putting such stigma principle of natural justice demands an
opportunity of being heard to be given of the writ-petitioner. In order to satisfy the
authority about the performance in the service, although writ-petitioner made reply
stating all facts but the authority could not show any material as to substantiating the
allegation of dissatisfaction with the service of the writ-petitioner. And as such mere
mentioning of dissatisfaction or inefficiency in the impugned order of removal is
nothing but remains a disputed question of arbitrariness on the part of the authority
which is not sustainable in law. (Para 24)

JUDGMENT
Jahangir Hossain, J:

1. This Civil Appeal, by leave, is directed against the judgment and order dated
08.12.2015 passed by a Division Bench of the High Court Division so far as it relates to Writ
Petition No. 7487 of 2014 making the Rule Nisi absolute-in-Part.

2. Relevant facts, involved in this civil appeal, are that the Respondent No.01 as writ-
petitioner filed Writ Petition No.7487 of 2014, stating, inter alia, that she got appointed on
01.08.2011 in the Insurance Development and Regulatory Authority (IDRA) as Junior
Officer on temporary basis. By the office order vide memo No.
SfooFe/fGaf®/ss29/2055-20 dated 04.01.2012 her salary was increased at Tk.
12,000/- with effect from 01.01.2012 considering her performance in the service. She was
assigned for various duties of the authority during her service in recognition of her
performance, in particular, the following activities:

“(a) Worked as a member of Internal Audit Team of IDRA since 14.11.2011
and acted as an Internal Auditor till issuing the Memo No. ts®sfNszs
[fEaf®/se3v-/2058-5a4a dated 27.07.2014 so nominated by IDRA;

(b) Worked for preparing budget of IDRA on 25.10.2012;

(¢) Participated in the hearing for issuing license of new insurance company;
(d) Called on by the Banking and Financial Institution Division of the Ministry
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of Finance on 27.02.2014 to attend a meeting for the purpose of publication of
a handbook under the heading J5ieF ¢ = AfSHF STyren FigaE=3
RO9-0138 ;
(d) Included in three committees on the same day by Memos
No 8 3fNsF3/B3/>000 /2055-(959), A38:[[sF3/ (53/>000/05>-
(©5%) all dated 18.03.2014, and the committees were formed to undertake the
following tasks;
I) For publication of a handbook under the hearing, “351<<,
I @ ST 2AfSDIT T2 FIEEFT3 059-2038;

II) For preparation of analytical report on aims and
developments of the activities under IDRA;

IIT) For preparation of draft budget of IDRA for the year
2014-2015.
(e) For checking the statements of account of rentals on 10.07.2014 in respect
of the lease of new spaces for office of IDRA and found payable of Taka
1,81,32,654/- which included rentals of Taka 1,54,82,588/-, income tax of
Taka 9,46,452/- and VAT of Taka 17,03.614.
(f) For correspondences and meetings with the Ministry on behalf of IDRA.”

3. Suddenly, the member of the IDRA [writ-respondent No.2] issued a show cause notice
on 08.07.2014 upon the writ-petitioner as to why she would not be removed from service for
dissatisfactory performance in the service requiring her to make the reply within one week
from the date of service of the notice. Pursuant to the said show cause notice, the writ-
petitioner replied on 16.07.2014 describing her performance during her service. But, paying
no heed to the reply and without giving any opportunity of personal hearing to the writ-
petitioner, the writ-respondent No.02 issued the impugned order removing her from service
vide memo No. s sNsws/fHFaf® /sexv/2058-5a4a dated 27.07.2014 which led the
writ-petitioner to file the writ petition.

4. In the writ petition writ-respondent No.1, the Chairman of the IDRA filed affidavit-in-
opposition controverting the statements as made in the writ petition. It is stated that she was
appointed purely on temporary basis and from the date of her joining in the service, there was
no progress in her performance rather she was found inattentive and insincere. She was
warned of her in-efficiency and despite repeated warnings, no betterment was found in her
performance. Eventually, due to lack of minimum work skill, the writ-petitioner was asked to
show cause but there being no satisfactory reply she was removed from service. It is further
stated that due to want of organogram, the authority had to face shortage of employees, which
was the main reason for nominating the writ-petitioner namely, Ms. Shaila Akhter in various
extra assignments but the same could not be the credential for her service. Accordingly, the
respondent IDRA prayed for discharging the Rule Nisi.

5. After hearing the parties and on perusal of the writ petition along with annexures
thereto, the High Court Division passed the impugned judgment and order making the Rule
Nisi absolute-in-part.

6. Challenging the aforesaid judgment and order the appellant [writ-respondent] IDRA
presented Civil Petition for Leave to Appeal No. 1763 of 2016 and obtained Leave which
gave rise to the instant appeal.

7. Mr. Shamim Aziz Khan, learned Advocate appearing on behalf of the appellant
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submits that the High Court Division was wrong in making the Rule absolute on gross
misconception of law as the writ petitioner's appointment was purely temporary basis and the
appointment letter dated 04.012012 as well as all its terms and conditions has been accepted
by the writ-petitioner and in clause '2' of the appointment letter it's clearly stated that "(2) «%
T SRS G THT WA ffsre A1 g e @I fepozrel @i ¢ 917 and on accepting this
term and condition the writ-petitioner joined in the service and as such she is bound by the
said condition.

8. He next submits that the writ-petitioner is an apprentice officer and she was appointed
on temporary basis. Moreover, her performance was not satisfactory but to show fairness in
view of the natural justice, the appellate Authority issued show cause notice to the writ-
petitioner to the effect that her service was not satisfactory to the authority to which she gave
reply and the same was not accepted and hence she has no locus standi to maintain the writ
petition under Article 102 of the Constitution of the People's Republic of Bangladesh.

9. It is also submitted that the High Court Division manifestly erred in law in failing to
consider that admittedly no organogram has vet been approved or framed in respect of
employers of the Insurance Development and Regulatory Authority (IDRA), then, the terms
and conditions of the Employment can only be ascertained by the appointment letter which is
clearly manifesting that the job is purely temporary basis and hence the impugned judgment
and order is beyond the limit of terms and conditions of the appointment and therefore, the
impugned judgment and order dated 08.12.2015 passed by the High Court Division is liable
to be set aside.

10. Mr. M. A. Hannan, learned Advocate for the Respondent No.01 [writ-petitioner]
contends that the term as contained in the leave granting order is not tenable in the eye of
law, in view of the facts and circumstances of the present case and the same is contrary to the
applicable laws. He next submits that the word 'temporarily’ used in the appointment letter
cannot be attributed for classifying the employee as temporary appointee and that the
court has ample power to go beyond whatsoever is meant by appointment letter and as such,
just mentioning in the appointment letter that the appointment was on temporary basis as on
the date of appointment there was no organogram, cannot be disentitled the respondent No.01
to claim to be permanent as of right after having regular organogram of IDRA. In this respect
he has relied upon the case of Government of Bangladesh —Versus- Md. Ismail Hossain
reported in 31 DLR (AD) 127.

11. He finally submits that the respondent No.01 having been appointed as Junior officer
on formation of the Authority in absence of any organogram approved by the government and
without having any service regulations under section 10 of the Insurance Development &
Regularity Authority Act, 2010 (Act No. 12 of 2010), she acquired a legal right and has
legitimate expectation to get the permanent service/post as junior officer in the said Authority
having continuous service with the said Authority after having organogram approved by the
Government under the applicable laws.

12. Having heard the learned Advocates appearing on behalf of the respective parties and
on perusal of the materials on record including the impugned judgment and order it appears
that the respondent No. 01 as writ petitioner filed Writ Petition No. 7487 of 2014 challenging
the order of removal/dismissal from her service by the Annexures-B and D to the writ
petition, dated 08.07.2014 and 27.07.2014 respectively and obtained Rule. The High Court
Division after hearing the parties and on perusal of the materials on record made the Rule
Nisi absolute-in-part by the impugned judgment and order.

13. The High Court Division came to a definite finding that the writ-petitioner rendered
service to the authority for a long time performing various duties. If it is absolutely temporary
appointment given to the writ-petitioners, then, she could be removed from service in terms
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of condition of the letter of appointment. But in the present case, the authority passed the
mmpugned order of removal for not only the reason as to service of temporary nature rather
the authority passed the impugned order removing the writ-petitioner putting a stigma, as to
dissatisfaction of inefficiency of her service and that before putting such stigma, principle of
natural justice demands an opportunity of being heard to be given to the writ-petitioner in
order to satisfy the authority as to her performance and service. Although a show cause notice
was served upon the writ-petitioner but pursuant to the same, the writ-petitioner made reply
stating all the facts as to her sincerity and efficiency in the service. The writ-respondents
could not deny the same rather they utterly failed to show any material as to their
dissatisfaction with the service of the writ-petitioner.

14. With such finding the High Court Division made the Rule Nisi absolute-in-part
declaring the order of removal vide Annexure-D of the writ petition to be without lawful
authority and is of no legal effect and also directed the respondents to reinstate the writ-
petitioner [Respondent No.01] in her post, as was at the time of passing the impugned order
within 60[sixty] days from the date of receipt of the impugned judgment and order.

15. Feeling aggrieved by and dissatisfied with the said judgment and order the writ-
respondent No. 01 filed civil petition for leave to appeal as mentioned above and obtained
leave which gave rise to this appeal.

16. The point for determination by this Division as raised by the appellant is whether the
writ-petitioner could claim absorption as of right since in the appointment it was clearly
mentioned that the appointment was purely on temporary basis.

17. In this regard, to resolve the dispute as to whether the writ-petitioner as temporary
employee, a reliance may be relied upon the case of Government of Bangladesh —Vs- Md.
Ismail Hossain, reported in 31 DLR (AD) 127.

18. In the said case question arose as to whether the appointment of respondent was
temporary and whether the order of reversion amounted to reduction in rank within the
meaning of Article 135 of the Constitution. However, it was observed in the said case which
1s run as follows;

“The respondent was appointed for the life of the cadre itself, not for a fraction
of that period of the cadre. The word ‘temporarily’ used in the appointment
order cannot be attributed for classifying the respondent as a temporary
appointee. The respondent held his office substantively in the temporary cadre
and he cannot be removed during the period the cadre remains in existence
except for misconduct or for some such reason and by following the service
rules.”

19. It was further held in the said case that;
“The undefined duration in the appointment order of the respondent goes to
show that his appointment was temporary as the cadre was temporary and not
on any other count. If there would have been a defined period in the
appointment order of the respondent within the period of the tenure of the cadre
then it could be said that his appointment being temporary for a particular
period, his reversion to his former post would not amount to reduction in rank.”

20. Having gone through the aforesaid decision it appears that mere wording of
‘temporary’ used in the appointment letter cannot be the basis for categorizing the employee
as temporary appointee in the absence of any fraction period or certain period mentioned in
the appointment letter itself.

21. Admittedly, Insurance Development and Regulatory Authority [IDRA] established
under the SN BHA ¢ fNTE~ FE71%F IR, w0 and to run the aforesaid IDRA, some
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employees were appointed along with writ-petitioner without waiting for the formation of
organogram of service rules under the said Ain, 2010. In the present case it reveals that the
writ-petitioner [respondent No.01] was appointed initially on 01.08.2011 and subsequently
after considering her good performance by office order dated 04.01.2012 her monthly salary
has been increased to Tk. 12000/- with effect from 01.01.2012. It further appears that she got
appointed in the post of Junior Officer on temporary basis. But the appointment letter of the
writ-petitioner [respondent No. 01] does not contain any fraction period or certain period for
which she was appointed and as such she could not be termed as temporary appointee.

22. It is not denied that though the writ-petitioner was appointed as Junior Officer for a
particular official duty but she was assigned with various important job/task because the
authority having satisfied with the performance rendered by the writ-petitioner and was
assigned with the aforesaid task in addition to her schedule official duty. It is also not denied
that she was the member of the audit team of the authority and implementation of budget; she
also worked in conducting the hearing in respect of registration of insurance company more
importantly, she also attended the workshop namely J51<= @ SNAF 2AfSHIT FTY2F FIEEN
039-2058 organized by the Bank and Financial Institution Division of the Ministry of
Finance. Apart from the aforesaid performance, she also acted as member of three
committees, formed by the authority.

23. On perusal of the affidavit-in-opposition filed by the present appellant in the writ
petition it appears that the appellant took a plea that due to want of organogram the authority
has been facing shortage of employees which is the main reason for nominating her for
various extra curriculum or outside programs that cannot be a credential report for her
service. This plea clearly proves that she has earned competency and good-will by rendering
her additional services bestowed on her by the authority, after being satisfied. So, the
question of absorption of the writ-petitioner as raised by the appellant relying on the decision
in the case of Bangladesh —Vs- Abdul Razzak, reported in 71 DLR (AD) 395 has no manner
of application in the facts and circumstances of the present case. Direction of the High Court
Division in the instant case in hand is crystal clear that to reinstate the writ-petitioner [herein
respondent No. 01] in her respective post, as was at the time of passing the removal order and
her service would be temporary basis until organogram and service Rule is promulgated.

24. It appears from the order of removal that the authority passed an order putting a
stigma simply stating as to dissatisfaction and ‘inefficiency of her service’ which is not
sustainable in view of the facts and circumstances stated above. It is well settled that before
putting such stigma principle of natural justice demands an opportunity of being heard to be
given of the writ-petitioner. In order to satisfy the authority about the performance in the
service, although writ-petitioner made reply stating all facts but the authority could not show
any material as to substantiating the allegation of dissatisfaction with the service of the writ-
petitioner. And as such mere mentioning of dissatisfaction or inefficiency in the impugned
order of removal is nothing but remains a disputed question of arbitrariness on the part of the
authority which is not sustainable in law.

25. Having gone through the judgment and order impugned before us, it is our considered
view that the finding and decision arrived at by the High Court Division in making the Rule
Nisi absolute in part, being based on proper appreciation of facts and law, and the same does
not suffer from any legal infirmity to interfere with by this Division. We do not find any
substance in the submission of the learned Advocate for the appellant. Therefore, the point
raised in this appeal is not sustainable in law.

26. Accordingly, there is no merit in this appeal and the Appeal is liable to be dismissed.
In the result, this Civil Appeal is dismissed without any order as to costs.
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Ms. Justice Farah Mahbub
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Mr. Justice S.M. Maniruzzaman

Editors’ Note:

The questions arose in this case are (1) what is the time limit for preferring appeal
under Section 100(2) of the Trade Mark Act, 2009 from the order or decision of the
Registrar of the Department of Patents, Designs and Trade Marks and (2) whether
section 5 of the Limitation Act, 1908 is applicable for condonation of delay in preferring
appeal under the said section of the Act. Analyzing different sections of Trade Mark Act
2009 and relevant Rules of Trade Mark Rules, 2025 the High Court Division came to
the conclusion that time period for preferring appeal under section 100(2) is 2(two)
months and time starts from the date of receipt of the certified copy of the order or
decision of the Registrar. The Court also held that Trade Mark Act, 2009 being a
special law section 5 of the Limitation Act, 1908 cannot be applied for condoning delay
in preferring appeal under section 100(2) of the Mark Act, 2009.

Key Words:

Section 5, 29(2) and Article 156 of the 1% Schedule of the Limitation Act, 1908; Section
2(12), 100 of the Trade Mark Act, 2009; Supreme Court of Bangladesh (High Court
Division) Rules, 1973; Article 107(1) of the Constitution of the People’s Republic of
Bangladesh; Order XLI Rule 1, Order XLIII Rule 2 of the Code of Civil Procedure; Rule 10,
14, 15 and 50(1) of Trade Mark Rules, 2015;

Since Bangladesh Supreme Court (High Court Division) Rules, 1973 does not prescribe
any time limit for preferring appeal before the High Court Division against the order
passed by the Registrar under the Act, 2009 as such, the time frame as prescribed in
Rule 50(1) of the Rules of 2015 is applicable. (Para 10)
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Section 100 (2) of the Trade Mark Act, 2009 read with Rule 50(1) of the Trade Mark
Rules, 2015:

In view of Section 100 (2) of the Act, 2009 read with Rule 50(1) of the Rules, 2015 the
limitation period for preferring appeal before the High Court Division is 2 (two)
months to be computed from the date of receipt of the certified copy of the order or
decision of the Registrar and that vide Rule 15(8) the date on which the decision of the
Registrar, so passed under Rule 15(6), is sent to the applicant in Form TMR-19 shall be
deemed to be the date of decision of the Registrar. (Para 25)

Time period for preferring appeal under Section 100(2) of the Trade Mark Act, 2009
read with Rule 50(1) of the Trade Mark Rules, 2015 is 2(two) months and time starts
from the date of receipt of the certified copy of the order or decision of the Registrar
passed under Rule 15(6) read with Rule 15(8) of the Rules, 2015:
The time period as prescribed in Rule 15(7) has no role to play, for, vide Rule 15(7) the
Registrar on receipt of the application in Form TM-15, if there be any, shall inform the
applicant the reason of his decision so taken under Rule 15(7). In other words, sub rule
(6) of Rule 15 deals with the decision “f31@i® » of the Registrar which is duly notified to
the applicant on behalf of the Registrar in Form TMR-19 and Rule 15(8) deals with the
date of the said decision for preferring appeal under Section 100 (2) read with Rule
50(1) of the Rules, 2015. Conversely, Rule 15(7) deals with supply of reasons ‘FH&>T=’
for taking the said decision by the Registrar, provided any prayer is made to that effect
by the applicant. No where within the four corners of Section 100(2) of the Act, 2009
read with Rule 50(1) of the Rules, 2015 the time period so consumed for supply of the
certified/copy of the reason “¥f&>1IR ” of the said decision in Form TM-15 has been
made inclusive. Be that as it may, we have no manner of doubt to find that time period
for preferring appeal under Section 100(2) read with Rule 50(1) is 2(two) months and
time starts from the date of receipt of the certified copy of the order or decision of the
Registrar passed under Rule 15(6) read with Rule 15(8) of the Rules, 2015.

(Para 26 & 27)

Section S of the Limitation Act, 1908 cannot be applied for condoning delay in
preferring appeal under Section 100(2) of the Trade Mark Act, 2009:

It is the established principles of law that under special law when time period has been
prescribed for preferring appeal Section 5 of the Limitation Act, 1908 cannot be applied
unless incorporated by the Legislature in express terms. Trade Mark Act, 2009 being a
special law and having prescribed specific period for preferring appeal before the High
Court Division as such, in the absence of incorporation of Section 5 of the Limitation
Act, 1908 it shall have no manner of application for condoning delay in preferring
appeal under Section 100(2) of the Act, 2009. (Para 28)

JUDGMENT

Farah Mahbub, J:

1. The cardinal issue requires determination in the instant Rule is whether Section 5 of the
Limitation Act, 1908 is applicable for condonation of delay in preferring appeal under
Section 100 of the Trade Mark Act, 2009 (Act No. 19 of 2009).
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2. Vide Section 100 (2) of the Trade Mark Act, 2009 (in short, the Act, 2009) the
Legislature has created forum of appeal before the High Court Division of the Supreme Court
of Bangladesh, which provides as under:

“300 I SUAMFTI-(3)uenininennnnnn.

(R) TA-LET (D) M G RN BSOS fogea 9 Ry = AfFest, a”
NIEICERCEISISISIEAC CRIRIEEEDISacE e icliea DR e bl IS I sk (ace M S E A
RIBCHI6 [oieaq fRdifae s e s 0 W31

3. Challenging the order or decision passed by the Registrar under this Act or Rules so
framed thereunder, an appeal may be preferred before the High Court Division within the
prescribed period “ _&ifss =cz= sy ........ ”. The word * fa4if&s ~ has been defined in
Section 2(12) of the said Act, which runs as follows:

“fdifee =g AN T FIELRF CFe@, FAN (F6 o Jare [y vl s
GOIR, I3 CFC@, FTFE o Zare [y == H«ifas;”

4. Supreme Court of Bangladesh (High Court Division) Rules, 1973 (in short, the Rules,
1973) is the governing rules, so framed in exercise of power as provided under Article 107(1)
of the Constitution of the People’s Republic of Bangladesh for ‘=i3¢=IG Reieam Sifs <
“amfs faas f<¥c@”. Chapter—V’ of the Rules, 1973 contains “General Rules of
Procedure”. However, Rules 3-18 as incorporated under the Heading “B- Appeal Memo,
Revisional Application etc.” deals with the respective procedures for drawing up/ filing of
Memo of Appeal and of cross-objection including revision in the manner as prescribed under
Order XLI Rule 1 or as the case may be under Order XLIII Rule 2 of the Code of Civil
Procedure (in short, the Code). Order XLI Rule 1 of the Code lays down the procedure and
that Order XLIII Rule 2 provides that the provision of Order XLI will apply, so far as may
be, to appeal from orders.

5. So far limitation period for preferring appeal is concerned against decree or order
passed under the Code Article 156 of the 1* Schedule of the Limitation Act, 1908 provides as
follows:

“The First Schedule”

Description of Appeal Period of Limitation | Time from which period begins
to run.

156. Under the Code of Civil | Ninety Days The date of the decree or order

Procedure, 1908, to the High appealed from.

Court Division except in the
cases provided for by article 151
and Article 153.

6. Supreme Court of Bangladesh (High Court Division), Rules, 1973, however, does not
specifically provide any time frame for preferring appeal before the High Court Division
against the order passed by the Registrar concerned under the Trade Mark Act, 2009. In this
regard, Section 100(6) of the Act, 2009 provides, inter-alia : “ R2CHIG Fores [REE S A=
CF@, @2 2 @ (fe@ [ seses, et Srffam R aoaresy 236317

7. In other words, respective provisions of the Code of Civil Procedure shall apply to
appeal before the High Court Division but subject to the provisions of the Act No.19 of 2009
and the Rules so framed thereunder i.e. “@e RENET, 205¢” (in short, Rules, 2015).
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8. Rule 50(1) of the Rules of 2015 provides that challenging the order or decision of the
Registrar the aggrieved party may prefer an appeal before the High Court Division within
2(two) months from the date of receipt of the copy / certified copy thereof.

9. Rule 50(1) of the Rules of 2015 is quoted below:
“ co| RICHIG o A - (O) Fawss &= Swmee Al Trales Aoya i
el Fl Praies Sgfei ifes 2 (93) R N0 RIBCHIG [oies A wfHes
“fifqc=1”

10. In other words, since Bangladesh Supreme Court (High Court Division) Rules, 1973
does not prescribe any time limit for preferring appeal before the High Court Division
against the order passed by the Registrar under the Act, 2009 as such, the time frame as
prescribed in Rule 50(1) of the Rules of 2015 is applicable.

11. At this juncture, Mr. Gazi Md. Neamat Hossain, the learned Advocate appearing with
Mr. Md. Sofiullah Haider, the learned Advocate for the petitioner-appellant submits that in
order to fix time limit for preferring appeal under Section 100(2) of the Act, 2009 Rule 50 (1)
of the Rules, 2015 has to be read along with Rule 15(7) and (8) of the said Rules, for, vide
Rule 15(6) the Registrar on receipt of written objection under sub-rule (2) or after hearing the
applicant under sub-rule (5) shall give decision on the application for registration of trade
mark and shall inform the applicant to that effect in Form TMR -19. Moreover, vide Rule
15(7), he goes to submit, the applicant may apply to the Registrar in Form TM-15 within
1(one) month of his being informed of the said decision ‘FPrai® w=fTe =3 > (9F) -
3= &5 to refer the reasons for giving the said decision ‘e gwice=w Fhe=TwR w<Re
fe=r= &3 and if there be any application to that effect, the Registrar shall inform the
applicant the respective reasons within 1(one) month of receipt of the said application.
However, vide sub-rule (8) of Rule 15, he submits, for preferring appeal the date on which
the decision of the Registrar has been sent to the applicant shall be deemed to be the date on
which the decision of the Registrar has been passed. As such, he submits that as a whole,
limitation period for filing appeal before the High Court Division is (2+1) 3 months.

12. In this connection referring to Section 29(2) of the Limitation Act, 1908 he goes to
submit that Section 5 of the said Act comes into play if limitation period for preferring
appeal under special law is same from the period as prescribed under the First Schedule of the
Act, 1908. Since vide Article 156 of the First Schedule, the period to prefer appeal before the
High Court Division from a decree or order passed under the Code is 90 (ninety) days, and
the appeal under Section 100 of the Act, 2009 read with Rule 15(7) and (8) is also 90 (ninety)
days as such, Section 5 of the Act, 1908 is applicable. In support, he has referred the decision
of the case of Bijanlata Bassak Vs. Bhudhar Chandra Das reported in AIR 1955 (Calcutta)-
578.

13. Conversely, Mr. Mohammed Mozibur Rahman, the learned Advocate appearing for
the respondent No.4 submits that admittedly Trade Mark Act, 2009 is a special law
prescribing specific time limit of 2 (two) months under Rule 50 (1) of the Trade Mark Rules,
2015 for preferring appeal; whereas Rule 15(7) gives 1(one) month time to the applicant to
ask the Registrar, if so desires, in form TM-15 for giving reason of the decision given earlier
by the said authority under Rule 15(6). As such, said period of 1 (one) month cannot be
merged with the prescribed period of 2(two) months as provided under Rule 50(1) in order to
extend the period upto 3(three) months for preferring appeal. As such, Section 5 of the
Limitation Act, 1908 has no manner of application for condoning the delay in preferring
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appeal under Section 100(2) of the Act, 2009. Accordingly, he submits that this Rule for
condonation of delay being devoid of any substance is liable to be discharged.

14. For proper appreciation of the respective arguments so have been advanced by the
learned Advocates appearing on behalf of the respective contending parties let us first have a
look at Rules 10, 14 and 15 of the Trade Marks Rules, 2015, which are relevant for disposal
of the instant Rule and are quoted as under:

“So | (RN AT @A, TG |- (3) 217 A ORI & &I GO, AGRHaw Gowrs,
TS W I AfSTHITTS N s & ey or e @ Tus-y wam o (fox) &
SRR S AIfe FEC 230 |

(R) &S STame ve2 TP Trafie @ @ GIfb @fAge =y A1 G/ FifFe 280 Wk @R f[{fwm
Ty ARIRCE, qPR N ey @fem Ay a1 R TR0 Srweey FREHEE (G A2 S
PO (A |

(9) 92 Efage e 1 R[S ey I ORI IFCF R SA@A T[T 280, TCO T I HIEE
e fRifie faqe Aifers =21 |

(8) (@ SCIVIIAN SRIF A AR S A& R, WA ARS TR F9{CF Afere
e FiCS 2307 |

38 I ARF - (TN GONIF [~THe~T =i oifed =TS (7R)
T ey f<hey-

(F) TR FS GOAIF G CF@ =1 G, b, &, S0, 5>, L(d) AR >0 A
Tfeife *[cSe =t =33C2 & w1 T 9w sfaw Basw=-8 wacy ffom
HREH;

(}) @ F® G WHa [ IR SfHes o=l I [kaife 32 sftes =i
AT R =1ew Beol=ed Fafee @9 Gowig A id wifkepe Reasaidi=a
SCIATCRT W 9L 219 I GTRAE &) HA G2 GHCAF ~Io) I GRS,
T GFR I Al G Sy, WA ARFA Al A G AR Ay
S<l REfRsEsres sp=p=id =1 Tar Aies 239 o=y 2= sfea @
Bus=r=-8 T feif>aa ==

3¢ | IR FCE WifE i Baw ool 1- (o) [k 38 o 9T Gowe st Smeaws A9 @
SEPTE ARGER IR T FIAER FF e, I Tl I A @ (@ {7, IR A @wadiar
7R FRCS AT T2 [CApaR 27 1w, e TF (@ Aol =18, e, 2Afwres ar
fafy-fcag smear sface vifeee, fof [fy 98 @3 SR ST T @ TP ARGE e 2339
Yo (W) feed o T weife, *1$, swesigRt, a9 [fy-famy o Bumer-sy wwow
IMVAFANCE PO TS I |

() TA-RfY (5) 97 WA SRS 239 O 20O {(¥R) WER NG A 0 WAfG, =S,
TREHTEET, S T -y TR e TR wifeE FREE o2dr Bus-g0 TR SN o
v I, O Tug-o w0 Aife S wme (7%) I =~ 7 Jad &=y v dlRes
ARG |

(0) Ty () w7 S8 foyfare e ey i w@m wifker a S SREr $9ifaE o SeEms
T FCT SACIANG ACATPIAN TP ATTOI el RIACR IERA /°ly 73

@ XS ACEF @, v Ao 267 @5 wifid *RaST ¢ (=115) I=@a Wy s & eme
ACATE T 2RIore WMAs 4RI FF J AR |

(8) TA-fRf¥ () U7 ST IR Ty STV FA[ 220 [ dFid SCAMCA Ol 28CS A 3(9F)
WER N0 S e 4 FRET G T2 MRS S[ee SR |

(¢) e I TNPed WA  (@GREd (T FHPS S FRCI GR WS e ===
SRR GUR 2f SNy I ARTGIT SIS weH a2e FRCS 2w |
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(V) TAfRfE () wr w@T Fifve T@[ aifer s7 = To-RfE (¢) @3 s&9 wxifem =7 fawms
MNFe GeNt e el a2 IR qR T BUTerE-ss FHA ACEANSRICE SRS
PRE |

(9) To-fH (v) G S Praie [T 22AF 3(9F) TER N P emitad IeR S[Re R
Ty fa-3¢ T a0 s FRce AfRaT @R TSR0 e 41 28CT A&
Afied 3(9F) MO TG 7HS SMees 2ng Faes FemR AEFSRIE HARS FRCH |

(v) @2 R[fm 949 @ St SR 716 e @@ F60 2307, AR CFa, T2 fwe
TGS Frare emices Sife e oy 2309 1”7

15. Vide Rule 10 of the Trade Marks Rules, 2015 the applicant may file application in
Form TM-1 for registration of trade mark of any product or service. Vide Rule 14 on receipt
thereof the Registrar upon scrutiny shall endorse his opinion in Form TMR-4 as to whether
there is any violation of Sections 6/8/9/10/11/67(1) and Section 120 of the Act, 2009 within
2(two) months from the date of receipt of the said application.

16. Vide Rule 15(1) after completion of the examination and inquiry of the application for
registration of trade mark the Registrar if wants to impose any condition, amendment or
registration, shall inform the applicant in Form TMR-12 within 10 (ten) days of completion
of such examination and enquiry.

17. Rule 15(2) provides that the applicant may file written objection within 2(two)
months from the date of his knowledge or may make prayer in Form TM-23 for hearing;
however, by filing an application in Form TM-19 he may ask for an extension of time for
another 2(two) months.

18. Under Rule 15(3) if no written objection or application for hearing is filed within the
stipulated period the application for registration shall be deemed to have been abandoned.
However, subject to payment of prescribed fees within 5(five) years from the date of service
of notice of the said abandoned application it may be restored.

19. Rule 15(4) provides that if application is made under Rule 15(2) for hearing the
Registrar shall fix the date of hearing of the application within 1(one) month from the date of
receipt of the said application so made in Form TM-23.

20. Rule 15(6) provides that on receipt of written objection under sub rule (2) or after
hearing under sub-rule (5) the Registrar shall give decision on the application for registration
of trade mark and shall inform the applicant of his decision in Form TMR -19.

21. Under Rule 15(7), the applicant may apply to the Registrar in Form TM-15 within
1(one) month of knowledge of the said decision under sub-rule (6) ‘Frale® ==Hfes 2=
S(9<F) = Neds” to refer the reason of the decisions of the Registrar.

22. Rule 15(8) provides that the date on which the decision of the Registrar, so passed
under sub rule (6), is sent to the applicant, ‘T SIfFY ScTwaFR= WG Forae czFe ==
23" shall be the regulating date for preferring appeal.

23. In this regard, the categorical contention of the respondent No. 4 by filing counter-
affidavit is that the present petitioner-appellant and the respondent No.4 filed respective
applications bearing Nos.68052 dated 07.11.2000 and 86279 dated 21.06.2004 respectively
before the Registrar of Trade Mark. The application of the petitioner, however, was
abandoned on 03.05.2012. Subsequently, on examination of the application of the respondent
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No.4 the Registrar finally registered the same and that the mark in question was duly
advertised in the respective journal in the name of the respondent No.4.

24. Further contention of the said respondent is that the petitioner has no right to claim
trademarks, as because he has already transferred the title of the trade mark in question in
favour of one Md. Wasim Sukum on 17.06.2020 and that said Md. Wasim Sukum filed an
application being No.TM-16 before the Registrar of Trade Marks on 18.06.2020 for
amending the name of the ownership of the trade marks in question.

25. As observed earlier, in view of Section 100 (2) of the Act, 2009 read with Rule 50(1)
of the Rules, 2015 the limitation period for preferring appeal before the High Court Division
is 2 (two) months to be computed from the date of receipt of the certified copy of the order or
decision of the Registrar and that vide Rule 15(8) the date on which the decision of the
Registrar, so passed under Rule 15(6), is sent to the applicant in Form TMR-19 shall be
deemed to be the date of decision of the Registrar.

26. Here, the time period as prescribed in Rule 15(7) has no role to play, for, vide Rule
15(7) the Registrar on receipt of the application in Form TM-135, if there be any, shall inform
the applicant the reason of his decision so taken under Rule 15(7). In other words, sub rule
(6) of Rule 15 deals with the decision “fS1&i® ” of the Registrar which is duly notified to the
applicant on behalf of the Registrar in Form TMR-19 and Rule 15(8) deals with the date of
the said decision for preferring appeal under Section 100 (2) read with Rule 50(1) of the
Rules, 2015. Conversely, Rule 15(7) deals with supply of reasons ‘Fh&>1=’ for taking the
said decision by the Registrar, provided any prayer is made to that effect by the applicant.
No where within the four corners of Section 100(2) of the Act, 2009 read with Rule 50(1) of
the Rules, 2015 the time period so consumed for supply of the certified/copy of the reason
‘“Fh&>1= ” of the said decision in Form TM-15 has been made inclusive.

27. Be that as it may, we have no manner of doubt to find that time period for preferring
appeal under Section 100(2) read with Rule 50(1) is 2(two) months and time starts from the
date of receipt of the certified copy of the order or decision of the Registrar passed under
Rule 15(6) read with Rule 15(8) of the Rules, 2015.

28. Last but not the least, it is the established principles of law that under special law
when time period has been prescribed for preferring appeal Section 5 of the Limitation Act,
1908 cannot be applied unless incorporated by the Legislature in express terms. Trade Mark
Act, 2009 being a special law and having prescribed specific period for preferring appeal
before the High Court Division as such, in the absence of incorporation of Section 5 of the
Limitation Act, 1908 it shall have no manner of application for condoning delay in preferring
appeal under Section 100(2) of the Act, 2009. Rather, it is an admitted position of facts that
Trade Mark Appeal No.05 of 2020 has been preferred before this Court beyond the time
frame as fixed under Rule 50(1) of the Rules, 2015. In view of the above position of facts and
law, the decision so has been referred to by the petitioner—appellant has no manner of
application in the present case.

29. In the result, the Rule so issued under Section 5 of the Limitation Act, 1908 is hereby
discharged. Resultantly, Trade Mark Appeal No.05 of 2020 is hereby dismissed without any
order as to costs.

30. Communicate the order at once.
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HIGH COURT DIVISION
Death Reference No.85 of 2016 with Criminal Appeal No. 6082 of 2016 with Jail Appeal
No. 151 of 2016

The State and others Mr. Mohammad Akter Hossain, A.A.G.
Vs. For the State
Golam Mostafa Mithu and others Mr. S.M. Shahajan, with
Mr. Forhad Ahmed with
Mr. A.K.M. Fazlul Haque Khan Farid, Mr. Amir Hossain with
Advocate. Mr. Shafiqul Azam Khan with
....Instructed by the prosecution with Mr. Anawarul Islam, Advocates
Mr. Sarwar Hossain, D.A.G. with ... For the appellant
Mst. Moududa Begum, A.A.G with Heard on 22.03.2022, 23.03.2022
Mrs. Hasina Momotaz, A.A.G. with and Judgment on 28.03.2022

Mr. Mohammad Salim, A.A.G. with

Mr. Justice Md. Rezaul Hasan
And
Mr. Justice Kazi Ebadoth Hossain

Editors’ Note:

In the instant case two elderly persons were murdered in a cold-blooded brutal manner
by repeated chapati-blows and the accused was caught red handed. Later he made
confessional statement. The trial court found the accused guilty and sentenced him to
death accordingly. The defense case was that there was no legal evidence and the
conviction was solely on the basis of confessional statement. They claimed that since the
accused was produced before the magistrate beyond the statutory period, the
confessional statement was not made voluntarily and it could not be relied upon. The
High Court Division found that the confessional statement was true and voluntary and
the accused was sentenced not only on the basis of confessional statement but also
depending on other materials i.e testimony of the witnesses, material exhibits, inquest
reports, post mortem reports and circumstantial evidences. The High Court Division
also held that mere delay alone should not be a ground to brush aside a confessional
statement which has been found to be true and voluntary in nature and corroborated by
other evidence. Considering the brutal nature of the murder, the Court also refused to
commute the sentence of the convict.

Key Words:
Section 302 of the Penal Code, 1860; Section 164 of the Code of Criminal Procedure, 1898;
Delay to produce the accused within 24 hours

Section 164 of the Code of Criminal Procedure, 1898:

In the case before us, we however, have found that the order of conviction and sentence
is not based solely on the confessional statement of the convict, rather it is based on the
testimony of the witnesses. Moreover, the material exhibits, inquest reports, post
mortem reports all these evidence clearly establish the complicity of the convict in the
commission of the offence, he has been charged with. In this case, the confessional
statement under section 164 of the Code of Criminal Procedure, is supported by other
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evidences and corroborated by the oral evidences. Moreover, when the truth of the
statement made in the confessional statement are established by other relevant,
admissible and independent evidences, then the voluntary nature of the same is proved.
We have found the confessional evidence as true and voluntary. (Para 33 and 34)

Effect of delay in producing the accused:

We are of the opinion that, even if, there were some unintentional delay or failure of the
police to produce the accused within 24 hours, this mere delay alone should not be a
ground to brush aside a confessional statement which has been found to be truth and
voluntary in nature, since established by other evidence. (Para 35)

JUDGMENT
Md. Rezaul Hasan, J.

1. This Death Reference No.85 of 2016, under section 374 of the Code of Criminal
Procedure, 1898, has been made by the Sessions Judge, Mymensingh, for confirmation of the
sentence of death imposed upon the condemned-prisoner Golam Mostafa Mithu, passed on
26.06.2016, in Sessions Case No.1458 of 2014. The Condemned-prisoner Golam Mostafa
Mithu preferred Criminal Appeal No. 6082 of 2016 under section 410 of the Code of
Criminal Procedure and also Jail Appeal No. 151 of 2016. The Reference, Criminal Appeal
and also the Jail Appeals have been heard together and are being disposed of by this single
judgment.

2. The facts leading to the prosecution are that, the informant Hasibul Haque Rana, an
Area Manager of Imperial Shoe Company, accompanied by Md. Towhidul Islam, Lutful
Kabir Chhana and Kamruzzaman lodged an F.I.R. with the Kotwai Model Police Station,
Mymensingh alleging inter-alia that his father Abdul Haque was a retired Post Master and his
mother Raihatun Nessa was an Assistant Teacher of Akua Government Primary School,
Mymensingh. It has been also alleged that, the sister and the husband of the assailant Golam
Mostafa Mithu, son of Abdul Jobber Member of Village-Choykhada, Police Station-Court
Chandpur, District- Jhenaidah were residing for about 2-3 years as tenant in the residence of
the victims and the assailant has easy access to the said house of the informant and on
12.07.2014, at about 7.30 p.m., in a preplanned manner he entered into the house of his
parents and killed his father and mother by indiscriminate blows of sharp cutting weapon. It
has also been stated that at their outcry, the surrounding peoples came to the spot and caught
red-handed, detained the assailant Golam Mostafa Mithu and informed the police and the
police came to the spot, took the assailant Golam Mostafa Mithu in their custody. It has been
also stated that he got information about the incident over mobile phone, rushed to the place
of occurrence and lodged the F.I.R.

3. On the basis of the F.I.LR. S.I. Md. Shibirul Islam was entrusted into the investigation
as investigating officer. During investigation, he visited the place of occurrence, seized
alamats, prepared sketch map alongwith index, and recorded the statements of the witnesses
under section 161 of the Code of Criminal Procedure. The investigating officer forwarded the
assailant Golam Mostafa Mithu for recording confessional statement under section 164 of the
Code of Criminal Procedure. On the basis of the confessional statement and the statements of
the witnesses, the assailant was found preliminary guilty for committing the offence
punishable under section 302 of the Penal Code and the investigating officer has submitted
charge sheet No. 793 dated 11.09.2014.
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4. After submission of the Police Report, the case was transferred to the Court of
Session Judge, Mymensingh. The Sessions Judge, Mymensingh, after hearing both the
prosecution and defence has framed charge punishable under section 302 of the Penal Code.
The charge was duly read over and explained to the accused when he pleaded not guilty and
claimed to be tried.

5. In order to prove the charge, the prosecution has examined as many as 22 witnesses
and proved some documents which have been marked as exhibit 1-12 series and also material
exhibit LI, IIT and IV. However, the defence examined none.

6. The defence case, as it appears from the trend of cross-examination and suggestion
put to the witnesses, is that, the accused is innocent, his sister and husband never resided in
the house of the informant and he did not make any confession voluntarily, the police did not
investigate the matter properly and he has been falsely implicated in this case.

7. On completion of the trial, the accused was examined under section 342 of the Code
of Criminal Procedure in which he pleaded not guilty and prayed for justice.

8. The Sessions Judge, Mymensingh, having assessed the oral and documentary
evidences on record, have found the accused guilty of the offence punishable under section
302 of the Penal Code and awarded capital sentence and a fine of Tk. 20,000/= (twenty
thousand) in default to suffer rigorous imprisonment for 6(six) months more.

9. After pronouncement of the impugned judgment and order of capital punishment the
learned Sessions Judge, Mymensingh, made this reference under section 374 of the Code of
Criminal Procedure for confirmation of the death penalty.

10. Simultaneously, being aggrieved by and dissatisfied with the impugned judgment and
order of conviction and sentence, the condemned-prisoner Golam Mostafa Mithu preferred
Criminal Appeal No. 6082 of 2016 and Jail Appeal No. 151 of 2016 which have been
opposed by the State.

11. Learned Advocate Mr. A.K.M. Fazlul Haque Khan Faird, instructed by the
prosecution along with Mr. Sarwar Hossain, D.A.G. with Mst. Moududa Begum, A.A.G with
Mrs. Hasina Momotaz, A.A.G. with Mohammad Salim, A.A.G. with Mohammad Akter
Hossan, A.A.G. have appeared on behalf of the prosecution. The learned D.A.G. having
drawn our attention to the evidence on record, first of all submit that, this is a case of
premeditated brutal murder of 2 (two) innocent persons namely, Abdul Haque (65) and his
wife Raihatun Nessa (55). Referring to the facts narrated in the F.I.LR. and to the prima-facie
case narrated in the charge sheet, he submits that, the deceased Abdul Haque was a retired
post master and his wife, another deceased, Raihatun Nessa was a teacher of a Government
Primary School and the assailant was known to them and had easy access in their residence.
In this circumstances, on the date of occurrence, on 12.07.2014, at about 7.30 p.m., the
assailant entered into the house of the victims, at the first Floor with a preplanned motive to
kill them and thereafter to steal the valuables. The learned D.A.G. further submits that, both
the deceaseds were elderly persons and they were not in a position to resists the assailant and
the assailant dealt indiscriminate ‘Chapati’ blows on the persons of the deceased. Referring
to the confessional statement of the assailant, he submits that, the assailant has confessed that
one day before the date of occurrence he went to the house of the victims and asked them to
pay Tk. 50,000/= as loan from the deceaseds, but the deceaseds refused to pay the same and
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thereafter the convict made a plan to kill them. Accordingly, he continues, the convict
purchased a Chapati-Dao from the shop of the P.W. 3 Badol Miah, who has identified the
convict on dock during his deposition and has also proved the Chapati-Dao, material exhibit
I. He then submits that, the P.W. 4 Md. Zakaria, who is a salesman, has proved the shirt worn
by the assailant at the time of occurrence and that the shirt was proved and marked as
material exhibit II and the P.W. 4 has also identified the convict present at the dock.

12. The learned D.A.G. next submits that, the assailant has admitted in his confessional
statement that there was none else in the house of the two elderly deceaseds and they did not
suspect the convict and the convict has admitted that he was offered tea by the deceased on
the fatal night and that the victim Abdul Haque went to another room to attend a mobile call,
when, taking this opportunity, he dealt severe blows on the person of the deceased Raihatun
Nessa by taking out Chapati-Dao from his bag and, when another deceased came to the spot,
the assailant indiscriminately dealt ‘Chapati’ blows on him and both the victims had
succumbed to the fatal wounds inflicted on them. The learned D.A.G. further submits that,
hearing hue and cry of the deceaseds, the P.W. 2, Zakia Begum Rani (who is a new tenant of
the ground floor) went to the upstairs to see what happened and, having seen the P.W. 2, the
assailant tried to escape and went to the roof of the house and jumped from the roof upon the
next tin shed house and the local peoples, having heard the sound of jump on the tin shed,
rushed to the direction of the sound and found the victim and then caught him red-handed and
detained him.

13. He proceeds on that, the P.W. 1 Md. Hasibul Haque Rana is the informant of this case
and, having heard about the incident over mobile phone of one Towhidul Islam (P.W 17), he
went to the house, seen the occurrence and lodged the F.I.R. He has stated the fact narrated in
the F.I.R. during his deposition. The P.W. 2 Zakia Begum Rani (the new tenant and inmates
of the ground floor) deposed that she heard of something fallen on the first floor and she
rushed to the up stair and have seen the victims with bloodstained wounds. Besides, he
proceeds on that, the P.W. 5 Md. Asaduzzaman Murad, P.W. 6 Md. Fazlul Karim Raja, P.W.
7 Md. Apu and P.W 8 Md. Kamruzzamana (Chanchal) deposed in a voice that the assailant
after killing the victims, had jumped upon the next tin shed house and tried to escape, but he
was apprehended red-handed by them.

14. The learned D.A.G. next submits that, the P.W. 9 Md. Abdul Alim (Kazol) who is a
businessman at Akua Bazar (nearest to the place of occurrence) heard of something fallen at
the tin shed house and then hearing the hue and cry he went to the spot and found that the
convict was apprehended by P.W.Nos. 7, 8, 18, 19 and he were found blood-stains on his
shirt. P.W. 12, Dr. Md. Lutful Kabir deposed that he was returning after offering Tarabi
prayer, when he heard about the occurrence and went to the spot and found that the police
was taking the assailant from the spot and he has identified the assailant, present at dock. He
also deposed that, the police prepared inquest report and he has put his signature on the
inquest report of deceased Abdul Haque (Ext. 4/2) and proved his signature put on the inquest
report of deceased Raihatun Nessa (Ext. 3) and his signature exhibit 3/2. P.W 13, Hamida,
deposed to have heard the hue and cry, she went to the spot. She also deposed that, the police
prepared seizure list and she put her signature on the seizure list (Ext. 6/2). She also testified
that, she had adjusted the clothing of the deceased Raihatun Nessa. P.W. 14 Mohd. Ahsan
Habib, is the Judicial Magistrate, who had recorded the confessional statement and he proved
confessional statement (Ext. 7) and his signatures put thereon (Ext. 7 series). The P.W. 15,
Dr. AN.M. Al Mamun has stated that on 13.7.2014, he held autopsy of the dead body of the
victim Abdul Haque (65) and found the following injuries on the dead body.
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1. Chop wound at right side of cheek from right ear lobule to tip of the mandible

measuring 177 x 57 bone depth.

2. Just above the injury No.1 there are two sharp cut injuries 9~ x 3™ bone depth and

117 x 3" bone respectively.

3. A sharp cut injury 03 x 17 x 17 at right angle of mandible.

4. Sharp cut injury at right lateral side of neck 6™ x 3™ xbone depth.

5. A sharp cut injury 037 x 17 x 17 over right shapuler.

6. A sharp cut injury 4 x 2 x bone over right cheek.
The stomach was found healthy and a small amount of food was found inside it.
On dissection on retraction of the scalp he found huge haemorrhage at right side of temporal
bone, meanings lacerated at right side, brain matter lacerated at right side, temporal reason,
maxillous bone, zygomatic bone and body of the mandible (right side) clearly divided, neck
structure of right side was clearly sharp cut and other internal organs are pale.
He has opined that the cause of death of the victim deceased was due to haemorrgagic and
Neurogesic shock resulting from the above mentioned injuries which were ante mortem and
homicidal in nature.

15. The P.W. 15 has also held the autopsy of the dead body of the deceased Raihatun
Nessa (55) and found the following injuries:
(1)  Multiple sharp cut injuries (7 in numbers) with different size and shape over
posterior aspect of neck from occipital region to shoulder.
(2)  One sharp cut injury 3™ x 1™ x bone depth at right temporal region from where
brain matter come out externally.
In his opinion the cause of death was due to haemorrgagic and neurogenic shock resulting
from the above mentioned injuries which were antemortem and homicidal in nature. He also
proved both the autopsy report and his signatures put on the report.

16. The learned D.A.G. next, referring the deposition of P.W. 16 Md. Lutfor Rahman,
submits that, this witness has proved his signature on the seizure list and has stated that he
went to the spot and saw the dead body of 2 victims. This witness has also deposed that the
Daroga prepared two seizure lists and he had put his signatures on it. He proved his
signatures on the seizure list (Ext. 3/3 and 4/3 and he also proved the material exhibit I.
Referring to the deposition of P.W. 17 Md. Towhidul Islam, the learned D.A.G. submits that
this P.W. 17 has deposed that, on the date of occurrence he had rushed to the place of
occurrence and that the convict Golam Mostafa Mithu was apprehended by Chanchal, Murad,
Raja and others (P.W. 8, 5, and 6). He found that the dead body of the victims and heard that
the victims were killed by the convict and found that the victims were brutally injured lying
at dinning space with several marks of injury on their back of them and fatal injury on the
body of the deceased Raihatun Nessa at her below the neck and on her back and that he found
the dead body of Abdul Haque with serious bleeding injuries and he was found other injuries
on the neck. P.W. 18 Md. Shahajan also deposed that, on 12.07.2014, at about 10.30 p.m. he
rushed to the place of occurrence having heard the hue and cry and found that the convict was
caught red-handed by the peoples and he also heard that the victims admitted to have killed
by the convict. He saw the dead body of the victims and he was previously known to him.
P.W. 21 S.I. Md. Saidul Rahman, the 1* investigating officer of this case. He deposed to have
received the information of committing murder through Warless at about 10.45 p.m. on
12.07.2014 at Akua Warless Road Gorur Khoar Mor and that he rushed to the place of
occurrence along with force and found that the assailant was caught red-handed by the
peoples and he admitted to have killed the victims. He informed to the Officer-In-Charge and
the Officer-in-Charge rushed to the place of occurrence with forces and sent the convict to
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the police station. He then went to the 1** floor of the house where the deceaseds were killed
by sharp cutting weapons. He then prepared inquest report of deceased Abdul Haque and
took the signatures of P.Ws. 5, 17, 16, 12 and 13 and he has prepared another inquest report
of the victim Raihatun Nessa and took the signatures of the witnesses which have been
marked as exhibit 4/5 and 5/5, respectively. He has also seized the alamats used by the
convict during the commission of the offence of murder, prepared the seizure list and also
took the signatures of the witnesses like P.W. 5, Md. Asaduzzalam Murad, P.W 16, Lutfor
Rahman on the seizure list. He also seized sharp cutting Chapat-Dao having 13”7 length
including the handle.

17. The learned D.A.G. further submits that, this witness has also seized Orange colour
shopping bag, blood sample of both the victims and took signature of the witnesses on the
seizure list and taken the assailant in his custody. He has proved the seizure list (Ext. 10) and
his signature (Ext. 10/1). Next referring to the deposition of P.W. 22, S.1. Shebirul Islam, the
learned D.A.G. submits that, he was the 2" Investigating Officer of this case. He deposed
that he has consulted with the F.I.R., got the accused arrested and kept him in his custody. He
has also docketed the 2 inquest reports, kept the alamats and he has visited the place of
occurrence, prepared sketch map along with the index and also recorded the statement of
some of the witnesses under section 161 of the Code of Criminal Procedure. He has also
deposed that, he went to the house of the assailant and as pointed out, he has seized Laptop, 2
Mobile sets. He has proved his signature (Ext. 6/2). He then took the assailant to the “Fashion
Zone” from where he purchased a shirt used at the time of commission of the offence and
also went to the Bazar from where he has purchased the Chapati-Dao. Being gathered the
materials on fact he has produced the assailant before the Magistrate on 14.07.2014 at about
7.30 a.m. for recording the confessional statement under section 164 of the Code of Criminal
Procedure and finding prima-facie case against the assailant he has submitted the Charge
Sheet No. 793 dated 11.09.2014 under section 302 of the Penal Code. He also proved the
index and sketch map (Ext. 11 and 12) and his signature on it Ext. 11/1 and 12/1 and
identified the accused on dock.

18. The learned D.A.G. emphatically submits that, all the witnesses in a voice have
supported the case of the prosecution and no inconsistency has been found in their deposition.
He also submits that, during their cross-examination, nothing could be found to discredit
them and that the prosecution has been able to prove it’s case beyond all reasonable doubt
and also proved the nature, the manner of occurrence by credible and reliable evidence. He
proceeds on that, this kind of accused who has committed heinous murder by using sharp
cutting weapons to these two innocent elderly victims by misusing their trust and at their own
house should not be given any mercy and that considering the entire facts and circumstances
of this case, the trial court has awarded capital punishment which is absolutely just and
proper. He proceeds on that there is no mitigating circumstances to justify taking a different
view for commuting the sentence, since the order of conviction and sentence passed on the
basis of ocular evidence and in addition to the above facts, the convict has made confessional
statement which is totally true and inculpatory in nature and which has also been proved by
eye-witnesses of the occurrence, the material exhibits and the circumstantial evidence. He
also submits that, the confessional statement is absolutely inculparoty in nature and that in
this case, the decision reported in 73 DLR(AD)73 between Aziz @ Azizul @ Azid Vs. The
State, wherein it has been held that, “when the character of the confession and truth are
accepted it is safe to rely on it. Indeed a confession, if it is voluntary and true and not make
under any inducement of threat or promise, is the most patent piece of evidence against the
maker. A confession may form the legal basis of conviction if the court is satisfied that it was
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true and was voluntarily made.” However, the learned D.A.G. further submits that, keeping
apart the confessional statement, the prosecution has been adequately proved the case by
adducing the reliable witnesses including the eye-witnesses and circumstantial evidence.
Referring to the deposition of P.W. 2, Zakia Beum Rani, he proceeds on that, the occurrence
took place on 12.07.2014, at about 10.30 p.m. and she heard sound of falling something on
the roof of building of landlord Abdul Haque. Then and there she opened the door and found
the accused Golam Mostafa Mithu was going towards the roof and she could recognize him
with the light of electricity. After going a bit upward she found to .......... Abdul Haque
Master and his wife Raihatun Nessa in bleeding condition in the dining space, near the door.
Then she cried out and the neighboring people came and saw that the P.Ws. 5, 6, 8 and others
had apprehended the accused Mostofa Mithu and she heard that the accused Golam Mostafa
Mithu had killed the deceased Abdul Haque Master and his wife Raihatun Nessa. Thereafter,
other witnesses along with P.Ws. 9.10.11 and 13 came to the spot. This witness has proved
her statement made under section 165 of the Cr. P.C. (Exhibit-2 and her signature in the same
(Exhibit -2/1). She has identified the accused Golam Mostafa Mithu on dock.

19. The learned D.A.G. next submits that, all the circumstantial evidences, the seized
alamats, seizure list clearly indicate that the accused was liable for the commission of the
offence as alleged in the F.I.R. and on the day before the occurrence, the convict purchased a
Chapati-Dao and went to the house of the victims with intention to kill them. Therefore, he
submits, the intention and motive of occurrence is clear and he has confessed in the
confessional statement that he has dealt several blows by sharp cutting weapon like Chapati-
Dao to these two helpless victims, which have been clearly proved. He next submits that the
subsequent conduct to try flee away from the spot, the brutality of the murder of two victims,
their depth of injuries on the sensitive parts of the body of two victims, which have clearly
supported by the post mortem report and the blows have been dealt with intent to kill them.
The Doctor P.W. 15 has opined that the death of the deceased were due to haemorrgagic and
Neurogesic shock resulting from the above mentioned injuries which were ante mortem and
homicidal in nature. Hence, he submits, the medical evidence also adequately proved as
regards the brutality of the murder not only the 2 aged victims who are unable to defend
themselves to resists the attack. In the inquest report, it has been recorded that on the dead
body of victim Raihatun Nessa vividly described. He process on that there is extinguishable
circumstances in this case and for the same reason this reference and the appeal has no merit
and as such, he prays for acceptance of the reference and dismissal of the appeal.

20. Learned Advocates Mr. S.M. Shahajan, Mr. Forhad Ahmed, Mr. Amir Hossain, Mr.
Shafiqul Azam Khan with Mr. Anawarul Islam have appeared on behalf of the condemned-
prisoner. Mr. Shahajan having drawn our attention to the evidence on record mainly submits
that, the appellant was produced for recording confessional statement before the Magistrate
on 14.07.2014 at about 10.30 a.m. but the occurrence took place on 12.07.2014 at about 7.30
p.m. and he has detained in the police custody for more than that of the statutory period of 24
hours. He also submits that, there is no explanation of cause of such delay and he was
detained in the police custody. Hence, the statement recorded under section 164 is not lawful
evidence. As such, the statement made by the convict-appellant ought not to have been
considered by the trial court and that the findings of the trial court passed on the basis of the
confessional statement is not also lawful and is liable to be reversed and the appeal may be
allowed. In support of his contention he has referred to the decision reported in 11 MLR
(AD) 206: between the State Vs. Mofizuddin and others.
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21. The learned Advocate, next referring to the statement made during the examination
under section 342 of the Code of Criminal procedure submits that, the convict-appellant is the
only child of their parents, therefore, the prosecution case that he had sister and sister-in-law
residing at the house of the victims is totally false and, as such, the finding of the trial court is
not lawful and the trial court did not also consider the statement of the convict-appellant
under section 342 of the Code of Criminal Procedure. It is next argued that, the trial court did
not appreciate that the prosecution could not prove its case beyond reasonable doubt.
Referring to the deposition of P.W. 3, he next submits that, the Dao is one kind of iron made
cutting instrument, that was recovered from the place of occurrence, but the P.W. 3 has
deposed that the convict-appellant purchased a Chapati from the shop and his deposition is
mconsistent with the material exhibit. He next submits that, the shirt material exhibit II is not
proved the involvement of the convict-appellant in this case in as much as the blood stained
shirt was not examined by D.N.A test. Similarly he submits that, there is no ocular evidence
of the occurrence and, therefore, the prosecution has not been able to prove the case by
required degree in the criminal case. On this ground he submits that, the findings of the court
below is not based on proper appreciation of evidence and the trial court has totally failed to
appreciate the defence case and the statement of the accused made under section 342 of the
Code of Criminal Procedure. As such, he proceeds on that, the impugned judgment and order
of conviction and sentence is liable to be set aside and the appeal may be allowed. Besides,
the learned Advocate submits that, the investigation made by the police is not proper and it is
faulty and this is a case of no evidence in the eye of law. Alternatively, the learned Advocate
submits that without conceding the liability, the impugned judgment and order of conviction
and sentence, in the facts and circumstances of the case can at best one of attempt of robbery
as per the decision reported in Criminal Law Journal (Supreme Court), in the case of Subhash
Vs. State of Haryana page 693, and that applies in this case. He then proceeds on that, the
motive attributed in this case is absurd. He sums up that, the tenure undergone by the convict-
appellant, in the meantime, can be considered and the punishment can be commuted, in case
the conviction is upheld. Accordingly, the learned Advocate concludes that, the reference
may kindly be rejected and the findings of the trial court may be reversed and the term of
conviction may be considered as undergone and the appeal may be disposed of.

22. We have heard the learned Advocates for both the sides, consulted the decisions, cited
by them, considered the deposition of the witnesses, F.I.R., the statement of the accused made
under section 164 and 342 of the Code of Criminal Procedure, the seizure list, the inquest
report, the post mortem report and the Memo of Criminal Appeal No.6082 of 2016 and other
materials on record.

23. Let us examine the deposition of the witnesses and see as to whether the prosecution
has been able to prove its case.

24. The P.W 1 Md. Hasibul Haque Rana is the informant of this case, who has proved the
F.ILR. Ext. 1 and his signature Ext. 1/1. He has also deposed supporting the prosecution case
as narrated in the F.I.LR. The P.W. 2, Zakia Beum Rani, in her deposition supported the case
narrated in the F.I.R. In her cross examination she has affirmed that she saw the blood stain
on the floor and then she cried out (being shocked). She has denied the suggestion that the
sister of the accused Golam Mostafa Mithu and her husband were not the tenants. This
witness has further denied the suggestion that she had deposed falsely. The P.W.3 Badol Mia
has stated in his examination-in-chief that on 12.7.2014, the convict purchased a Chapati Dao
from his shop. The police went to his shop along with the convict and the Dao that was
seized by the policed and he has indentified the Chapati Dao and the convict Golam Mostafa
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Mithu on dock and proved the seized Chapati Dao (Material Exhibit-1). In his cross-
examination, he deposed that he worked in the shop of Abdus Salam at Swadeshi Bazar. He
has denied suggestion that he does not work in the shop and the convict did not purchase the
Dao from that shop.

25. P.W.4, Md. Jakaria, deposed in his examination-in-chief that he is the Manager of
shop, named Fashion Zone. Police along with the convict Golam Mostafa Mithu went to that
shop, on 13.7.2014, at about 8.00-8.30 p.m. and he had identified the convict on dock and the
shirt that was purchased from his shop (material Exhibit-11). He affirmed that, the accused
Mithu had purchased the shirt 7 days before the date of occurrence. In reply to cross-
examination he has stated that the proprietor of the shop is Sujon and he sits in the shop
occasionally. The P.W. 5 Md. Asaduzzaman Murad, is a grocer. He has stated in his
examination in chief that the occurrence took place on 12.7.2014, at about 10.30-10.40 p.m.
He was standing along with his friends Raja and Shohag adjacent to Garur Khuar Mor,
which is near to the place of occurrence. Suddenly he heard an outcry from the first floor of
the building of Abdul Haque and Raihatun Nessa. He also deposed that, the place of
occurrence 1s about 10 yards away from his shop and that all on a sudden, he heard a big
sound as the accused Golam Mostafa Mithu jumped on the northern shed of a tin roof house
from the roof of the building of Mr. Abdul Haque and the accused was coming toward the
north by walking on that tin-shed when the witnesses Raja (P.W. 6), Murad (P.W. 5) and Apu
(P.W. 7) detained the accused Golam Mostafa Mithu and the accused confessed that he had
killed the victim-deceaseds Abdul Haque and Raihatun Nessa. Then they took the convict to
the place of occurrence and found the victims lying dead in bleeding condition. He also
deposed that thereafter, the accused Golam Mostafa Mithu was handed over to the police,
who had rushed to the spot on call, and the police prepared two inquest reports of the dead
bodies in his presence and he has proved the inquest report of the deceased Raihatun Nessa
(Exhibit-3) and his signature in the same (Exhibit-3/1), the inquest report of the deceased
Abdul Haque (Exhibit-4) and his signature in the same (Exhibit-4/1). He next deposed that
the seizure list was prepared in his presence and he proved the seizure list (Exhibit-5) and his
signature on the same (Exhibit-5/1). A blood stained shopping bag and an iron made hammer
were seized in his presence. He has proved the blood stained shopping bag (Material Exhibit-
[II) and an ron made hammer (material Exhibit-1V). In his cross-examination, the witness
has stated that the inquest reports were read over to him and he has put his signatures on it
and he was examined by police on the following afternoon. He denied the suggestion that he
did not go to the place of occurrence and did not detain the accused Golam Mostafa Mithu
and did not hand over him to the police and did not see the occurrence.

26. P.W. 6 Md. Fazlul Karim Raja has stated in his deposition that on 12.7.14 A.D. at
about 10.30-10.45 p.m. the occurrence took place. He was standing beside the shop of Murad,
along with Sohag, when they heard an outcry from the building of Mr. Abdul Haque and
hurried up there. He saw the accused Golam Mostafa Mithu upon the Northern tin shed and
then he along with Murad, Sohag, Apu detained the accuse Golam Mostafa Mithu. They took
the accused in front of the house of the informant and he admitted that he had killed Abdul
Haque, the father of the informant and Raihatun Nessa with the blows of Chapati. He
recognized the accused, the accused Golam Mostafa Mithu was the student of his college
earlier and he used to reside as tenant in the house of the informant. He identified the accused
in the light of electricity. He identified the accused on dock. In his cross-examination he
deposed that the house of Mr. Abdul Haque is about 20-30 yards far from his house. He
frequently goes to the shop of Murad. He went to the shop 5-7 minutes prior to the
occurrence. It is visible from the shop of Murad as to who enters into the house of Mr. Abdul




18 SCOB [2023] HCD State and others Vs. Golam Mostafa Mithu and others (Md. Rezaul Hasan, J) 17

Haque. The P.W. 8 Kamruzzaman Chanchal has stated in his examination-in-chief that on
12.7.2014, at about 10.30- 10.45 p.m. he was sitting on the road opposite to the building of
the informant and he heard a hue and cry from the first floor of the building of Mr. Abdul
Haque and called Murad to see as to what happened in the first floor of that building and he
heard a sound of jump made upon an adjacent tin shed house from the roof of the building of
deceased Abdul Haque. Then he, alongwith others, rushed there and detained the accused
Golam Mostafa Mithu. Thereafter, they went in front of the residence of Abdul Haque along
with accused Mithu and interrogated him and in reply to the interrogation he told that he
killed ‘Khalu’ and ‘Khalamma’ ( of the witness) and they found Mr. Haque and his wife
Raihatun Nessa lying dead with bleeding injuries. Then police was informed, they came in
time, and the accused Mithu was handed over to the police and identified the accused Mithu
on the dock.

27. The P.W. 9 Abdul Alim Kajol, the P.W. 10 Md. Azizur Rahman deposed supporting
the case of the prosecution. The P.W.11 Md. Shariful Islam was tendered by the prosecution.
The defence has declined to cross-examine him. The P.W. 12 Md. Latful Kabir has stated in
his examination-in-chief that he got the information of killing after Tarabi prayer. He saw the
dead bodies of Abdul Haque and his wife Raihatun Nessa at about 10.30 p.m. after going to
their residence. He saw police taking away the accused Mithu. He identified the accused in
the dock. The police prepared inquest report and he put his signatures on the same. He proved
the signatures made on the inquest reports of dead bodies of Abdul Haque (Exhibit-4/2 and
Raihatun Nessa (Exhibit-3/20). The P.W. 13 Hamida has supported the case of the
prosecution. The P.W. 14 Mr. Md. Ahsan Habib, the Senior Judicial Magistrate, has deposed
that he has recorded the confession of the accused Golam Mostafa Mithu, under section 164
of the Cr. p.c. and that the confession of the accused was true and voluntary. He has proved
the confessional statement (Exhibit-7) and his signatures put on the same (Exhibit-7 series).

28. The P.W. 16, Md. Lutfor Rahman, has stated in his examination-in-chief that on
12.7.2014 A.D at about 10.45 p.m. his wife made a phone call to him informing about the
murder and, having immediately come to the place of occurrence, he found that the accused
Mithu was in custody of the police, in front of the house of the informant. He has heard that
the accused Mithu has killed Abdul Haque and Raihatun Nessa and then reached to the first
floor of the building of Abdul Haque and found that the deadbodies of Abdul Haque and
Raihatun Nessa lying dead with bleeding injuries in the dining space. The police prepared
two inquest reports of the dead bodies of Abdul Haque and Raihatun Nessa and he put his
signatures on the same, as the reports were read over to him. This witness has proved his
signature in the seizure lists (Exhibits 3/3, 4/3). During cross-examination, he stated that his
residence is at the eastern side of the residence of Abdul Haque. He did not see the
occurrence of killing. He was examined by police on 02.8.2014 in the police station. This
witness has denied the suggestions made to him. He has denied the suggestion that he has
deposed falsely. The P.W.17 Md. Towhidul Islam has deposed supporting the deposition of
P.W. 5 and 6 has identified the accused present in the dock. He was present at the time of
preparation of inquest report of the dead bodies and has proved his signatures in the inquest
reports (Exhibit-3/4,4/4). He also deposed that he went to the police station with the
informant at the time of lodging the FIR. The P.W. 18, Md. Shahjahan has made deposition
supporting the case of the prosecution and has indentified the accused on the dock.

29. We have also examined as to whether the prosecution did not held the D.N.A. test of
the convict. In reply, the learned D.A.G. drawn out attention to the statement made by the
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P.W. 22 before the Court as to why the D.N.A. test was not essential in this case is reasonable
and fair. He further submits that, the sole accused in this case was caught red-handed by the
witnesses along with incriminating articles and that the guilt and complicity of the accused
has been proved by the natural witnesses. There was no circumstance in this case to require
D.N.A. test, since other witnesses are adequate.

30. We find substance in the submission of the learned D.A.G. and we are satisfied that
the D.N.A. test was not required in this case in as much as all other evidences are sufficient to
come to the conclusion about the guilt or innocence of the convict-appellant.

31. Having considered the entire evidence on record, we are of the considered opinion
that the facts and circumstances proved in this case, the involvement of the convict-appellant
with the offence of heinous murder of two innocent persons has been proved beyond any
shadow of doubt. We found no infirmity in any of these evidences, nor we found any
inconsistency in the evidence considered by the court below. None of the witnesses could
have been discredited by the defence side. The prosecution has been able to prove the case by
adequate, consistent and credible evidence.

32. Now, having turned our attention to the point as to whether the decision cited on
behalf of the convict-appellant reported in 11 MLR (AD) 206: between the State Vs.
Mofizuddin and others is applicable in this case or not. In this decision, the Appellate
Division held that, “in a case of capital punishment the charge must be proved by legal and
consistent evidence beyond doubt. In a case where there is no legal evidence. The conviction
and sentence passed solely on the confessional statement of the accused produced from police
custody beyond the statutory period without explanation of the delay is held to be not
voluntary and the High Court Division is perfectly justified in rejecting the death reference
and in acquitting the condemned-prisoner the case being one of no evidence.

33. In the case before us, we however, have found that the order of conviction and
sentence is not based solely on the confessional statement of the convict, rather it is
based on the testimony of the witnesses. Moreover, the material exhibits, inquest
reports, post mortem reports all these evidence clearly establish the complicity of the
convict in the commission of the offence, he has been charged with. In this case, the
confessional statement under section 164 of the Code of Criminal Procedure, is
supported by other evidences and corroborated by the oral evidences.

34. Moreover, when the truth of the statement made in the confessional statement
are established by other relevant, admissible and independent evidences, then the
voluntary nature of the same is proved. We have found the confessional evidence as true
and voluntary. Therefore, the decision, reported in the case of 11 MLR (AD) 206 is not
applicable in the fact and circumstances of the present case.
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35. As such, the issue of delay raised on behalf of the convict, we are of the opinion that,
even if, there were some unintentional delay or failure of the police to produce the accused
within 24 hours, this mere delay alone should not be a ground to brush aside a confessional
statement which has been found to be truth and voluntary in nature, since established by other
evidence.

36. Lastly, the decision cited by the learned Advocate for the appellant reported in 17
BLC (AD)(2012) 204: between Nalu Vs. State submits that, the condemned-prisoner was a
young man of 22 years at the time of commission of the offence and he has been detained in
Condemned Cell for more than 6 years. Accordingly, he submits that, the sentence already
undergone may be considered and the appeal any be disposed of by commuting the sentence.
On this point, we have also considered the case of Indian jurisdiction AIR 1971 (SC) 429
between Bhagwan Swarup Vs. The State, which is more applicable in the facts and
circumstances of this case in as much the convict-appellant has committed murder of 2(two)
innocent persons and are aged persons of 65 and 55 years, respectively. In his confessional
statement, the convict has vividly admitted that the deceased Abdul Haque went to receive a
phone call and then he dealt severe Chapati blow on the person of the victim Raihatun Nessa,
inhumanly, and when the deceased Abdul Haque came in response to the cry for help then he
has also brutally killed this old man too, by making repeated Chapati blows on those two
helpless victims. He did not want to keep any eye-witness to these horrible murders. This
kind of brutality having refused to payment of taka and his subsequent conduct, how to
escape from the place of occurrence should not be taken lightly.

37. WY, AR AT A4 TR R TP WeEwe, FForE e ¢ wews fee’ )
AFIASIFTE ST FCVISSOILT (GG YT Tl GR T e Jgyneadie Jiew wfFTe e wea
R RRY (TR) & [o2foq T ¢e ¢ ve I 7 ¢ T7 IST Oitd | g 97 6@ 4R @R
Arere Moifseed TR fae R faietel fAfoe rew it qwr @y weeie e & To sreife-
w8 M TR GIR O X T JHI-JACP TN SCREPR G2 AT '8 TAAR TS F1 W qR O
gy Ao Tl =1 T @%@ I Y AR TpmeR IUi) TOuR, T ITEN I GR WA Qe
Fa Prae 9% == 1 |

38. ORDE R-

39. In the result, the reference is accepted and the Criminal Appeal No. 6082 of 2016 and
Jail Appeal No. 151 of 2016 are dismissed. The impugned Judgment and order of conviction
and sentence dated 26.06.2016, passed by the Sessions Judge, Mymensingh, in Sessions Case
No.1458 of 2014 arising out of Kotwali P.S. Case No. 60 dated 13.07.2014 corresponding to
G.R. No. 707 0f 2014 is hereby affirmed.

40. Let a copy of this judgment along with L.C.R. be sent to the concerned court at once.
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SITS ©F A (2MHRI-u/d) GRS fofd et SIS ofifem wrea (ama-u/R) el ¢ Fare Heaw | fofe
S SRS (AFOREET WMFETS GV FCIT @R PO 8 (M SNe~{T IO ¢ NFAOnS
ST AT, ArRImE e 8 AT SgE [Reasaw SIpm SR R OF el SRy See
frra Sferr erffFsd aufes 26T (FreTAr Tee AR ARSI 9G TR-dobb , OIfF 06 /53/05: 1[0
TR 8 o ffrew W o113 2000 @R 33(F)/ 0o YRR S AifkeT Feaw | ol GTe SPms s
T(F TG FCEAT GR I (@, N2 AP SRPTERS (AT |

SRR ACH (TR fSf I (@, 0b/0q/205% T SIfFY svbI 0 NG am.w2.ow wifker = a3z fefa
O LT VI AR 2742 IO 06/09/205% R OIfFY (SR @ A | O FAGR IHFGET TR ©f
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fof o 1t .S a1 AFR e A | [ SFHER 07 TR (agio 2141 Te fobw T[T (oIt W0 o2y
¢t Fofe TBageT T o ST (v 2fred ey fof s w1 e wee | fof cerar W weEw @,
PTG TG € DTS (@ AN, IR AT, IR 71 ©f ol Trge Feaat | fofv Fom = @, e fofa TR
ST ¢ Fifem frerrr Tome aze FEre, 58 fofq simace e qest | fofF mm s I @,
SRS RS (@ 2w fof fGewptam Seared, o miEcs B1.f 7 A of fof sifigm wce ke
1 | ol SPTScs (o Tee S @, O ©nee NINen W i emifre 23 o fgoT ey | weq fefe
SRR I @, fof eeifie 2w sfermisa nifke 3&e |
IZATHT 5 R AR (FLTIfFC-5) Tl @&lT ZFH- ©OF FCH WH @, 0d/0q/205% T SIfd q@ S
03/0w IR T P fopiad Afbrs waa W<y WO Wo | fof T @, =@ P o & AENE
AR AR 0 fofel e @z 9oageeT i fofe oo e (e | oo fofe 9z ey Bica eotret ==
edeRd | fofq icar e @, fofq 90aIgeeT AR Afe™ qoEee S R 0+ FHore efstavs egs
F(R OCS OF THA (77 | Fofq @12 W0 oz efforanea ©oF e (em¥fai-2/8) e Fee | fsf e
T @, AR A GIRE @R T wrares @, fopiia Qo aam e Fitz 56t vkt @ a1 (I
foafbaNs Torl I AfSra RO FACR |
A 2T (@R ol T @, SR @hgs (braeR of fofd wrares, o feiboag aim fofay casafer | fefay
(oIl T CT (T, AFRICAT ARIC To WO A Yoo JOI YoR Talel T 2 0 forameey
@7 OTR 136 | ot comamer S qeew @, WO =i fof (orer sy w3k R o Sk (ieiees [ Bifer
9 T @ To=g T @ 9 o T 5 o (4w W2 | fof Wi e @, fof whame coftmae &
TOT A AffeT! ST @R o™it (& 437 (97 ol fsfey wrieaw a1 | fofe qeerw @, s 2. (v &t a1y
e |
ABATHFT do R A (PLEIfFS-30) =3 NFT STFHIF- SR ACH I @, 05/0q/205% T O G /9
O e w61 fopfitan =R ewa w0a 906 | fof wha1 oy wh=IgeT e Jor =l TSl SRgRl WASE
AfeTs e | Fof Sear e @, @ T Aferr @7 AR O STV 2FS I OIF AT KT &
TR o TS Trwa S | (7 G ol Jgore RUas R I (2mdal-2/¢) 2w 3eaw | fof it I @,
@ sex Fof wtren @ wrh fopia foalbae TrFoend 47 I | foH wiar 3@ @, o7 Afe =e
TOAIET ¢/q M IR =F GR o1 (SR v.0o TR e (RIS (i 437 A | fofq I simgiy =3 et
G qR OCF AME NG =0T @14 FEPR g I G | ffq <@ e@ e @, qei=me [ S
(TRIZF (FF IR AR TS ST THE T4 (6 HECRCE FCH oGl (R | T2 Fof To80 T o4
TEA G A G0 T DT TIFT odt @R O S e (oftR | i 96718 woo @1IF TdT @R
I @, oA W&o BF (<18 #1199 oot | fofq 9o sy TR 3 7 (TSl (Ao R 0o @, 2ffer!
T 9.00 THFE LT THAGET A | FoF TRBE FE @, IR S e ol e sy fercare |
AFATF 3> R AR (PLEIfF-3)) Tl I TR ARN- GFee Spifas v T e 1 yor A
TAIOVE FCACR | SIF I SR 0b/0q/2033 B Sifird fof TtEw 2¢o *my [ gprireie F5e
o @R @ o 77 2.0 IR FA009 Fe FfE TfeR W @R OF TG WS O AR AR
YO TIAONCE G G2 A Q2el B | NANrome e fofey fEfeiie eremafe #fies-
1. Burn whole Body including hair (scalp) except sole of foot (both).
2. Congestion on Right side of Scalp.

W2 Y+ 8 Scalp Burn, Skull intact.

%% ¢ Ribs intact, Congested, Trachea Congested®i« € I FTHEA

Congested. zm® Healthy; @@= Healthy.

et ¢ Sweaw faifer Congested.

¥ ¢ lips Burn. Oesophagus, Healthy8, @, & & Congested.

levers Pale.

Are-Pale.

a8 Congested.

@+ ¢ Empty Healthy.

e 97 ¢ Vulva Burn Uterus-Foetus.

STI* (o1A7T- =% &dw- Described.
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IR T T A0 O WRfERe Tos Srere Fee,
“In my opinion death was due to Hypovolumic shock resulting from extensive burn
which was antemortem in nature.”
ffy @1 W oI AR Aot TATows eAferane (2mdl-q) @R ©Ite OF A+ T (2mHa-/5) e
I G et e i foFa T2 G TrHR (AWHR1-4/2) TS FE |
IR SCF (G FOf FR T (@, TArewe AfSTavee O T SICh (HICT SIf @7l 2 @3 =T
@, Tt AT 9/30 IfF SIte w1 6w | fof (@@ e = @, =95 21 “Homicidal in nature”
T 9 = @R O @Y ante-mortem3AcRT | TR WGl I @, el SR 0% Fluids
Blood3® T (71tz «bT F1 T 41, ©¢3 Structurallyzwi*®, o=@, gwRr R[ifer Healthy feet | fof sticar
W @, AT @R T2F woreg @R Healthyak Food Particles fee | fsf yom @ear =fg o=
AW | fof SRR S @, fof FoFene Tarons 2fetame awi FEw 12 |

8. RS IS8
8.5 TITAIG AR R S e HCHAR td @4l T3 ez wgaGiaree 5 qey Txgre Feaces | e
BAGIOF & N6 MCHCHA TAGAT FA (OF @R AR AR A ST AR #10%a
SEAGIANG TGy &ATT Srardl FAT (13-
ez IR TR ALCTR AL, AP AT A0 fT=feriie qedy e Faws
(5) 3 U2 & AR, O P TIfg8-8 UR ¢, IR (@, TAPTNF TS F VeT (O0d (AF 5 2,
1 (S0 (GIFT 27 | P TIfg8-0 8 0" @, APTNT TS QAT ARG (S0 (B! T | AT SHEIAr
(el ¢ (M Efg-v) ©F CF IR IR @, wel (Sex fofd ST T W AT
FCACR | TTOAR , ORIV & ([, A& I (261 3R Fo0A AT Sed A epe 2oyl IR0 |
(R) AFFCHT 21 TIPS 2O G2 M (I (TSI ArFT AT FACS AR | JoAR, THFS
2 FHCO A1 AR (FICATOICIZ ST S(F) CRF #1871 Sigprere A | oz alforans
(MR- eiarsidas Fof Bterd Seam @1, Tfre B& i f&eAIE Eies widh w2 ST Sifgfe
@R IPTNE Sew SNed e BeFR MR I @ |CR, (@A STHoleThd A @2 FANTA
TS TALT IR | G TToL eforan egoal oveael Faael (f1.8fFe-v)- ¢ «¥ et
CRICAT ] HMECS SAFAT FCIA( | TOAR IO 2SN TS 67 A N N AFY
T | CTRY A TIES-b T8 o1l IFoeeT R G1R Ie (ISR ) A1 aze w1 A
T R TE ISCHI AT JPTN TowEce ooifge e W0 Praie a=e F41 0T 1 @7 e fofey
G R TR (@Y 8. STR (R008) “BT-5b-¢) #IRT 29 97 &lfs N 72 el I |
S SR I @, AT FHT ONE IR (TR ONCE LBOFS TR (ARY (eI P 8(«a)
TR R[EIE FEET T, CTRY THOTHR TF JGCI BoF 797 I SAMETS (@A Frare
fre e 1, [eeiwe FRMBeNg T (12 IG5 (FIA! AH AWECS SAGAT IEW QIR SPTRT
AT @ G FE (P AR (T D I AT |
(©) BT ArFena ey Tecaa effs vE wwdd ea fof 1w @, eIt SAESIRr @ B T
oA TR ToAfge el ©f B afwiet Face e 7 ZACRA | TR, G IR IHF HECR Sob
AT SRS (PP &NF FAR WG AN T2 I91 a1 | IR, 92 A0 G0 AGA07 IS
B Toy WA W IR @2 WX AR GeNR @, fSHON 9hageET 9w ANw e e offeca
NGRS ICACE |
(8) FBCHT @R AT ACH fs v WHE B fof 017 @, AGATHFT WS GG AT 002
@, @2 PN TGP AFCST I AN AFCST AR GFIEF AR I @, SHoT Arqeey FE0R
T ST GRS | AR, O NS & HIS RIS (FRT (AR [ IR SR A (FICASIAZ
v FifRea A0 7187 797 |
(€) TARY AZATHA ACHA VLTI G5 IR FRAT (Al T @, SPTA TowgeT 8Ags feet a1 @3
SN SRSl IR, ETEY R G ICACEF <l SR LN G O SPIRFF AT qR
TR FRCE ST G AR ARTRT 1SR @ |

8.2 TARI® ISR G GIF T 34m, fes eiff sibf camicser, e a5 e seaws
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(F) o Aferame 718 9% Substantive Evidence &It a2d S SRS GIALTO! AR |
AR, Ao Al (AWHAl-2) THFR ANC IoAEE SPINR TAfgS Al foow o (w
AMGHICT *RA FCF I, JOR TN A& A& 1 DeFE T TS0 &7 A AT ol T
TR FHIACFST WM IR G2 7@ IS 897 fofe Fa Prae T Bfow @, ST So e
O T THAgS oo | @Ry o7 WOAIF TN WA SAAfge o R Agoea? ¢ e
A oo, CTRY A NZAF Sob R (R SEAN ©I(F2 T FAC© (I ©F FoR @FFETS
AP PO Torael T, [ ol T Faro e AR | FCET W TH AMreices Koy
foraie SRR SRS S U2 20T (@, PTS OF 30 QAT SIS To)] FCACE | OF 8F IS0
Tt fof sme FAN @I6d Rameshwar Dayal Vs. State of UP, AIR 1978
(SC)(1558) TR »[RT 7R ©02-05 A AT (T IR I @, AR TR0 &forame fFifs
I ToAR o7 217 QAN IG IR O &N TURIfT® ©2F, GRS TF AT SCEANS S A A7
f&ITICa Q=TT ' IR R T2 fofe PR Pae (Tl ACT @, AN o170 G091 PTS «6H
©IF &9 A ToAfgs e |

(¥) (=P IO T TR PTo A o7 Jhow sqmg e $aifgs &1, @ag Tesices i
O T TT (12 THBC @AOCFA NRITS I 712 | @ARY T ©f 1T Fce 77 ¢ TR0y,
CTRY SR SNEA SN T(F G2 @, TP QIPPe WRITee O Fe 2o FACE |

(*) SPTS AF FeS edre ffey Bfresid erxm afe v e wea fof qeom @, WP o7 ffey
ey Wiz Mraes @R 0T SN IO e NHPE 26, @A 0= AR
O TR TS oo IR SRR A [SFOW Nrgofl FCACR | [F8 (PICAT eI ST
F QA FAF G (I A AMEICS SAGAT I | JodR, @ I3 o foF e 2 (At @Rt
TR @, SAPTNE (ET F 2o @R 7 OF FE ROy FACE GR (@R NP TG TOAIF I I
Jfere THAfgs el Glizy P2 TF RrRIPTR 2 o T | OF 98 ISR T fof
JREACT* JAN (FICEF A= @i Mahabur Sheikh vs State, 67 DLR (AD)(2015)-54
AR ARG SCer e |

(¥) fo=Hw Srqes TR 91 7o) I[N TRCR- W2 WG o TR I (@ TArowe aAfscqnes et
‘Homicidal' *=f> q<=2@ a1 =« | foF o9 @ezg T woage Soifge e, oz
IRAEICES AN F0S 209 @ @t ‘Homicidal' & =1 | ©% emmeas weig frae fars =@ @, «ft
‘Homicidal’ &2 77 2eyefTe 7952 fee)

(6) AP WoAR PO A [ SIS A7 @RI @0 IR Sy ~Aedl IR, ERy At
(PO AGRGIIF GO 7 | IR @ (AP (@R I 3, oA 2oy ¢ M2 (I A1 FIAT AT
Yferca =1 B Taeee, AR, fofd U AT AT ToMe IR AR AR ©f S (A"

Gy AT I |
. %7 ALCAD ¢
@.> oo APTIR fFPra ST 15 FaT FRCR 000 T AT T4 ¢ e ffrod v =12 (T =iz)
GF 3(F) YRR TRRICT AP MIRCS THFCL G GFN@ 8 Toyve aAwiead [ie 1 =ezee | et
P RIS TS FIS|

€. Q4T T AGADT & o)1 AN JIZ© AH LA oy (-l A AAGF W s ey 7 27,
FZHE Qv 9 Iorrre MWz RGO ANF FAO F | O A GHG TAROIPG TWHCR TR GT
RO @TOCPd AIICe WO AR | SF I QT ATy AR HoQE A [roqe5 ey <7,
CITHCE SPTCPE AN FACS JA @ G TR IS O @R WCE ABCNE ©f ATSCH WIS WCHI | O
G el Wi NoxEG ecarey 2earm =td 1ft 2R s aw agrw e Jfomrae vz Aoy e Fars
T | O TN A e gfEl ar foabw amiie @were f&@ adR SoNIT TN SowgET e @9 @
foafow v@ feeT | iR «ff @ sifrs & zore® (Wife Killing Case) S sidie g wix
TSR TS JCI | SR 2 T A, (RO SPI @Fers ool qR TBaR T Sl oG
e IO Toet-«2 [l AFF e FACO (AR B0 |
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€.\ SR AGATH TS I A IR SIS (SR AR AT IR | @Ry @b «fo
TS SCIMCTR W (TRg A eeld (&l (contradiction) T4 a1 T8, SINHT (3 TIRAICS AFS &
FAFRIME AWG dUY YA SAMAM 8 DA IR | &F KD (@IS e[l 13 @, @ qFew
FFR AR (@ THAGC IoAE AN AN ToAF TGRS A Fofe A1 S GG AN WHAGER PO 3l
PTOIRT SCIATH (HCATZA | (FICAT AT @2 NG A AW FCE @, G671 TBIF A0S A (O fSow &
NI SIPTIE (Erets e | 3% B 0FT See; «aee A (P TlfFs-¢) e @, SIPIST I TGP
YTl qR G AR (PrEfge-¢) e @, ST Someyl Fae I o omee | 93 7T7%
SERTAACE ABF (A (IFT IR GRS (FIATSES, (S I | [ BT (T IS A
IO SRIRRS 2 To1E0 Sge TRR (ANF- PITfEe 0, 8, ¢, b, b 3R 30), O (FS AMECS IS
Afemitde A @, SR SAPTNCE AT @CO A T (FUATSE APTNCE GoFgeT AT ToageTd SCATT
(ACACRT | OIA (FC (FC 102, ORI SPIHIE el 8 SRIICE (AT, AP ~RISITS FIRFAT
(FTEmIRT FRIEEE Que BT =T S@ e (A0F TGRS MR @R T AT THod SAMECS HIETE M |

.8 G T [ S, AT TP AMRETFO G0 FE AT AT 0T Aforamey T, ©f emaii-
3 forT gwifers ¢ fofee T PLEfgen-y, R, v, q, b, & 8 Yo TMECS AT FACRA I ST SV A
TS FCACRA | TG FFORI ARSIV SPAICE IO N SPIT qowgee1 SAfge foet wof fFRoT &fere #inea
T | TP JFo eforancad & Efrosyd qe<y e «B e fee @6 St (emiteT a3 Seicss
HFAGIRAE W @O T IS[-AB] GG AR, Gy 7 FeRE e, T Apoend
1 TIfgS-1 ege e, ©f 23R 70 &dws =Cel 3
‘I S WFT I THT Pe-3099 (W3 JFH G F/8LO HFET IPNN AR
/3004 JIFET GI2 /T2 SfZPeT ITIN 374 QTR , (GeTl-3CH1 GFR ZPTAATOIT
PITS P9I (V3 FLT FfNVHT FZFICT AGIFENT CNZET-33 725 GO FIFIceT 5oy
05/09/30%5 &2 CIfF FFIET 9.8¢ WEFEF TANT (FOIF AT &IE TF TR NG
FeTOIF ST A9 AT (] AT TP WIGF el (o) k- Y8 7 (NRIFCHT TS
ST TG cMoIF wlaeergf< s % [[A8 GTal “I1F1 GIeig ®I&aq @ 51T SCAF ey Ay e
AE @ FAAGPIAAT TG TS IR JOIT [0l I I (AR O IO TN @+
(32) PR~ (i 9T I, - (W3 foRiT (WIZIR) @7 FAORIT S 2o Fro
ST P | BT AN br.8¢ WO |
Gfare J91 (NOIcTP JoIT JornRls afs PrId IfPa G 25w (A=al o3 wwga 5 =
JETICT (TS ST SZR AN | SN T 0 J=F X | ©IF *HFT A /P AT A
3G TR F-Z[OFG SRA WIS CATCICA] BRI FGAT PRI A @R | YI-NGT 490 @
TS (T R | R TS R [HeE Jh @ TR KB GIFT AL | ST MG (NG FAC L
1T G B2 XGAF P AR | XFCTH VG W | FY ZTPI- AT |
O Ho1-3IF (R 5 (P O/ NS 37, AR (AT =7 7q 78 Aersond
CoF AT O 0T IR ZF | [][IRS 719 T AT 6 fogd @7 ey Gie $F ¥ |
T G ¢/Y VW TGl Z0TS OnF A GIe PR w9 1297 | giw aferaAl @
YOIT T *TfGT Oy Yoo O ST AT ob-/0q/033 32 SIfF FHT TG AT S0/
TR ST QPR G FGHT (1T P JoF O/F AR 17 FCF G G AT |
2T A 05/09/033 32 ©IfFY A€ .00-3.90 SHHT 5N Joi7 W3 Wy W Fiaar
foRPIF 70T ToT-(N=l TAIRIT 8 AT TR (7T | POP PG F© GFT JF GR_ a7
foR@C SICae | TS (IR CAF ST 2GR 7 1 NIFT A | A ETPC AL A |
TARICHT ARG 17 P A7 [T JOIT YO (AR S (PCANA SSIF AAIcds % AN
FF | SMF N 8 P OWCE 8 GeIPIT MHIFY (FTPA S&d [ofere gk Jorg
SCSRPCAT O TC© YT AT 2200 AN TP 3T (&4 P ST TGN [T
PRI SR A1 Aca 8 SqF3 e SR JTIRAT ) PR | RIS JOIT Jora
TOF P IR G P/ >R (g P ST WG 7 AT Jornzz RMO¢o *Rur g
(3 2 JCANF JAICT DI B (OIIP (@ BT | T OWS (*F IF TOIN© Al
Ne = 17

(SFTGT SIfSTT ST T R ()
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@ ¢ TACH e T Aferamee PO AT A Tifge-b Pt @, Seisl «ar ot e fRees +9 Jo
AR @/ TR W@PTgl ReTe G oena Wy w72 oo | fof g afer it ¢ o %x =efbq oy e
O (GRS (T, ob/09/205% T IR T @ So/5> WG I QISR NG WG (<1F 0 o AT
O AT [T FCF AT T T IR 29T B 05/09/05 I O A (T8 A TA) R.00-3.90
AP T AP ST S o1 e Mre AE @R ©OF ol (i TSR 8 et MAM T | ©4T
OB (@TF To AT ST IR SNee FTRECeT ST | T AR GIfPa T4 ST <% &l I GR AR
e “Aterea 3| fof Siear e @, fofa Arfiers ST=Iey =R SeFa ween Y07 Yo (TR (R
TSI AL o oA | ff ST G @, O (MA@ AFTT SW( 8 GETFIF A (FIHT WG (S ere
R TORK WCORCFT ©F WS O L[0T RACR (T, e AOTCF YPIAE A et Afeca fwear (weaiiie
oI e free I8 SRg Sed S 7S 2o 91 J0AR |

@b IO AFSIMCT TS TS AfS R gfE wiede wea e 0.« .f&r weamn w1 oy @,
Teg efSravtd 1 EBIfFe-b @3 ¥T 637 A I 920 F0e 20 R OF o s SRR AT |
92 Wit fofy Seazie ers JAM (@b Rameshwar Dayal @ifa Tgfe (e | @2ty S a1
ACAE (F, TR 555 TeCoRn W WA o) F6 (qfHe W2 Y Ko ¢ oz wmiEre F$a
PR T GO GR TSI KoM TS (qAS NI 75 WMo F$S APRd T AGOTS | ©F
SCAE T SmETced g Ry A0 Trard 4l 2eace @, Reas T Smieces IR dold RSl Aew
(Persuasive precedence) f&I1Ca @29 1 QTS #A1C IM O AN WAETO F$S (TS (HICAT A AN
T HRCF I O IR N1 = | o= efSranes SIS Ie Ay f2oNed @z F41 =03 6 =03+ ¢id
O AT (AT T SIMECOR (O (10T T SR e 218 | (e Sr2agiarieie a8 ol (&ar q
AMAAE FRICS TE 20| T AP ACHT (% F2TGA GI9 AT W YICF6F (70 (0T
@35 AT-97 2 WNHR 7T ST FCERCR A GFAT AP N A7 e [ (ey e, -
@) | T AR (A (Ml AW, TS AR AR @S (Author Judge) Rem=ifs @1, & Pl sicema (Rfa
ST BRFIG [ ARy [eRefe farem a mafecs R aae ferefs fage &) f[feg faw
B FACS FICT 7R R 9 @ V@S &7 &N a8
“Section 35 of the Evidence Act renders a document admissible if three
conditions are satisfied. First of all, the entry that is relied on must be one in
any public or other official book, register or record, secondly, it must be an
entry stating a fact in issue or relevant fact, and thirdly, it must be made by a
bublic servant in discharge of his official duty or any other person in
performance of a duty specially enjoined by law. The entry referred above will
be of a permanent nature and excludes all such writings as are merely of an
ephemeral character. The statements in public documents as mentioned above
are receivable to prove the facts stated on the general ground that they were
made by the authorised agents of the public in course of official duty and
respecting facts, which were of public interest or required to be recorded for
the benefit or the community. A seizure list, a post mortem repoert, a
confessional statement recorded under section 164 of the CrPC or any
statement of any person recorded under section 161 of the Code not being in
public or other official book, register or record, they are not admissible under
section 35 of the Evidence Act. The learned Deputy Attorney-General in
course of his submission frankly concedes that the seizure lists and the
medical reports have been wrongly admitted into evidence in this case. In the
case of Mohammad Akib Pali vs Madad Ali and others, PLD 1972 (Karachi)
433 it has been observed, the record of one proceeding is not to be treated as
a part of the record of another proceeding and the record of each proceeding
should be self-contained and complete. Therefore, we find, the learned
Additional Sessions Judge wrongly exhibited the seizure lists, the medical
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report _and the confessional statement of Nure-e-Alam as documentary
evidence is this case.”

¢.q TF AR TG I (ATF (A T (@, IO [ a1 f[Braeifone ¢ s e ™,
TISIET! ST, TEowE eferawe TejIfv AT FZCTT w0 LT SERIE A [0S Q2o 97 | o) @
AT FHoRfe Aforanear e qey 7t (oxe PR SceTwiTe T = | 9 [ TPTIR T T
oy el e 6.0 6 395 awe oiRer AN (6 FCVT TR (SOT A0 eI edwed A
FEMR | TF AT MBI SWEFRT IS AWECS A e qew @, fofF sriS e offm camr
(IR | Tfre fofq o Jaeg efstawi B Feaee @, fof o orer ofet (icates | o2 &) wifrafzet
@, AR STV SR T (@ I&<) PID = 41 (A, FIfS AMECS v OF 1817 9= F4 20 | 92T
T AT AT (@, (12 W AT 5 wiferfers a0y sivenn fe @A S 311 2@l @, 5Rb s
ofel “ired FicafeeT | o3 SeR JAN (@16 (o I wfem f[@ifie ScemaeEs s $oif s & @,
TR FAPG WS @ IS eare o fof peieres e | s fofv fare? Jaoaer eferawe
foetes @, 5D Srer efe (oftates, A @ g wiffr 1 a@r Twids =1 | a3 Praie Seifes zre P
O WS NI 63 (M
“The Investigating Officer does not say in his evidence that this finding of fact
in the panchayatnama or the inquest report was incorrect. The statement in
the inquest report was made by Investigating Olfficer soon after the occurrence
and was, therefore, the earliest statement regarding a fact which he found and
observed. The earlier statement, therefore, is a valuable material for testing
the veracity of the witness.(I1-9R)

¢.b *RRAMSCS WS JFeRI efotanes e SR Siem @l oS S I
“but it is a record of what the Investigating Olfficer himself observed and
found. Such an evidence is the direct or the primary evidence in the case and
is in the eye of law the best evidence. Unless the record is proved to be suspect
and unreliable, perfunctory or dishonest, there is no reason to disbelieve such
a statement in the inquest report.” (7F1-9¢)

.5 OISR AN (16 T AMS W[ AT DA T A0 efSCINCN (1N ISy A 20

SR I GR (I IS Ay =IACF RO ZIT | O ToICF IFTRT AT 238
“What this Court has said is that the notes in question which are in the nature
of a statement recorded by the Police Officer in the course of investigation
would not be admissible. There can be no quarrel with this proposition. Note
No. 4 in Ex.K-18 is not a note which is based on the information given to the
Investigating Officer by the witnesses but is a memo of what he himself found
and observed at the spot. Such a statement does not fall within the four
conrners of S. 162 Cr.P.C. In fact, documents like the inquest reports, sizure
lists or the site plans consist of two parts one of which is admissible and the
other is inadmissible. That part of such documents which is based on the
actual observation of the witness at the spot being direct evidence in the case
is clearly admissible under section 60 of the Evidence Act whereas the other
part which is based on information given to the Investigating Officer or on the
statement recorded by him in the course of investigation is inadmissible under
S. 162 Cr.P.C. except for the limited purpose mentioned in that section.

€S0 O], SO FAN (FIHF SAE JICHT AT AT ARG (ATF Al AT (@, JAo2e &S,
TSIl @ YTT] AAHE- Al SVEHIA! PP SUCER T A IAT ©OIC© Yo SR* A[CH, AR GH(6 SR* ]
TR Q=TT 23 GRS SRIfG A7 2910 Q=eItaly =C3A1 | OF AFTPhied @ SRi* SVehlal IUPe!
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e =it (1 Fof oA Taifge 2@ et (B1td (MTAtee) of I |(CR, ©f A%y N30T Yo JF S
eI 3 (direct evidence) foTta 8e 207 Uk @ =G fofv ey wem qo @ o/ g
oIt e, ot 9wy 2N azet 641 A1ed 1 | g ooy AW @it qifts «3 wizfy fifef e wrfs
S (SR ISP TACH2 AL I A1 | (e Fofe Jqoae eferan (ema-2) @ @ IS5 (T
G fersEl @ YorF qeT T O W O AGH IR..... YO AN ST Wew I e
... ARRICET @TPers 2R FR......”") A% e 2o 29 A AR (@R TS ([N O
e eferand RITEBAR (il IR TS oo ovesal dnder (PIefFe-v) faras el I aors =1
Je T R GG fof Tfgs ey wien To o qrRmiehTs 203 s | 0 @Femiar SRR Su) 4=l
@ FY ZCT o YR WA G = A IS4y A A0 [olfas wmieies & 201 | IR, JCT9F 73T
@eR WZA s Iwe [Kee s Wit @HEET IS@E [era I R Sl OF ISAFE ST I
T | SPTST ToAE T A oS e 91 Sied e o Topifn f[aw onesiar saee! (o wifge-v) facem
T (et | I fof S0 I I67 (A o @2 gl S e o IE Iy (@ o
AR O AMECS AT (18 I&4) L BT | IR JICFYT T AR (@ A2 IS ©f (FICATSIS
e aferand e @ et St @@ IEET IS0 TN Il | IR OF FRREE IS [ty
I |

@SS WIIE TrEY IR @, SO AW (F6 Fed A WRAT (AN WNCAT WAFTO TS (N 5ol
JFOTTF 1 R O o 2w (Persuasive) e | @ ARG ALTO BT 1 YTC© Y92 W Tl T
(18 QI PR TP A0 (I0R AN 1 F0e1R % | AW 92 AR 92 I8 LR SVeHIA1 PPl feled (B1ee Al
MTATTT GR (AT FoTCatRsy o ST 3% f&Td a2e Ff1, @20 oresal FHFe! fFie AWETS i 13
IS A, CUHCQ 2% MO T4 (Il LOTFual ERRBIEN ol (A0 TGIRE A IET R (12
TERRBIG AW AMECS 0T GERIEE T IG5 91 (A IR [ GERIEE I&0'8 A% DA 242 F90o
2?7 G A0l e ifee! 32 =ew SR R SR JAN (FIG NG SACT( T VG 70T
AR CPICAT A OICAT IS 90T YR | ©I% G N[N ARG PO WA (M0 &= Tl I M I
S SR (TR SRR (FICAT ([ T2F (=TT (M Tbw | I W Y20 S+l I 3T ¥ 92 T @2
RN FEH AWM A0 AET =, O ORTS (AT 9 (FCAT FF @ A IACT Fhoxs
(prejudiced) =S AR | o3 @Y G IR (@CAOIE [ee s B @HIEETS AR FC a1, ] OF
ISR fetm AW, ERY W2 ¥ N o7 fKeife S S Qe @12 |

NS W S IR
€5 SR R FFORE AfSAMETR T I67y (ARG Y I a=el FA1 AT, G AW F0S
fadl (78 (@, AZ1F S CPICAT ATFY A1 AFH == 21l FAcS 770 ¢ 20302 (@, oA AP T @R AT
fSRBT AR PR (@FTeTs oo qR AR e AT I TOAF Y SR G ool @Rg AEE @
TTow TS el T AFT TN Y AR, FIEY W8 FCo @yl (R @, A N2 doy [T
S IR AT T AMETS Fed 926 6 oy TeH AT g ARAE A==l @2 et S
T (FATSIRE IO | CTEY ¥R AR AZTHS AN FA00 F @, B a7 U0 Ta=o) TR
G SrgReyl &AW Al O (FATSE TR SHow e =1 | «ft e Face P afifee=m % sFoze
AfStawe (-2, TERrewe aifstave (eva-q) ¥R TErons afstavs RifT S 1R vrer (1 wifge-
3Y) (P THAFAN FCACRT | @ LT TANONG ST ALCEOAT Fal T A AYETS [0ees Sreslaae Ioia
RO JRIT FE ACFH qR Al eear-q T 92 T Sogrem T4 200R | OF WErone Afetans (AF
@ A, P eifge-sy faeffis srawefe (it

1. Burn whole Body including hair (scalp) except sole of foot (both).

2. Congestion on Right side of Scalp.

GR To5a TR f1q o fEfefe oo e A,
“In my opinion death was due to Hypovolumic shock resulting from extensive burn
which was antemortem in nature.”
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€0 @ (AF @l AW, fof «B IeEE WL A TfFge-yy O GRIAE @ I&7 e« FER OlCS
O ATV 298 Ie o sdq FRA0RT R SIRTNHCHT (G fof qeote @, Topeiee e qfv
@i feaoy frze =7 o=t “Homicidal in nature” TEre 1 40| 9O @, TFNrong efocamee
(em¥t-q) FezerefTe (Homicidal in nature) 25 St 41 72 1| @ epieer f{ee (wif Suio cermicaeT
I, @RI TFrong Afstanes sresieie (Homicidal in nature) o1l T GTAICT =A% o=y
(0 AMETSCRR fN4ie Fa0e 209 Ot TRenEfTe Y9y a1 | SIEr O Y AT Fe G WIS
Aifeif¥e [Rfeq g @ 7 REREIR TR &7 @8 TEER TFRPREE Ay @R Aifefere ArFpmg
RPN A PR, @ACT PRNS W AR @, 9% JPd (AR TRy F#l ACE | I7=e
oL efStave (eMHRl-Q) IR TIrovE &l stane (eat-q) A T @ (@I T (@R Jie
ACF VR 41 FoF (R0R TolNe (M3 78 | @- FSHOoN N @FEPF W e sigger Iz A1 gEoaHros
(FCAI I S (BTG (AF e @(eel Foon fazs =g o=@l SN (@6 e Tojl I (FERIPH
e ffer «ftcs SRy T AR (68 A | PN o7 GA0T7 T[T @A S ETRIC
AMECSR 2ICF (PATOICEE F611 78] ol (@, «ft @B FaesrefTs ool | JodR, AW I#0e @4l @2 @,
g1 SN AR U8 Joice G5 TRyl f&Mea @i wace 775 e 2 |

€58  RGIe ANFET TH ArHIv [(Aoq &7 (AF (ALl W @, (FS (F© IR WFF 7 79 S
ST TS AR HIACRA, (FC (P Q[ RS WCAF & 7 (TR IR WG| (S0 (A GLACRA,
GFGH IR [OOF TAS RESI WGICAT T G AFET (BT (TOCH FLICRA | TR SVelal daeo] e
JeTeRs (@, fofel IRITe TSR VT WS (S0 [LAed | @ TN 9o [eds [y afifee=q sita
vty fee fpifas SIecs Soge sry A1 SR Sogrem 41 31 (AF ARER 1 0 @, foabw S re
ST 917 FSFBTR T2 v 95 foet Wi (A e s vae 6 foen (s b facn st fee,
TF (FC AET (S0 [OOF LR | @ KA SR AHIA O[S AGF G2 ANAID e FACO F (AL
e =R |

b, TR

Toiare G, wifefere Ay, Afeif¥e ¢ amfEFreends e sme 2 wGt frae $oHre 2@ @,
AZAF 92 AR e W Ixgwed (beyond reasonable doubt) &NE FWre Fpferg AL
TECRS | AFTF Qe N FAre T WA (@, 2 ARETR APINE TR AegF WH oo ey 204 |
TS (@FIA @ AN AOTS UT @, 9% MG (G NN -9 F1 (FCAOIIR FFe7RAS =0T
71 g @ft F16 40 o | AT @R SR AT mAIce e 'ECR @, W [ecw ofds A
BRYTE SOTSE ([RAOE (R AT ICACE R TOMS AW FRRT PP TF A TghoEs
GIEPT T eM8 SfFS AR (TR CAFAT T TO® T AN WA I | FOAR AN AT ATST
ST

9. WMECST STl
TS o1 @ 2T AR (@fFFre oa AvEes Son WREl
3) @ TIPS @RI TF6 F41 =& (rejected)|
) SN SYER GCF ool A fop T9a nifks F© @Femidl Sisle MR ¢Ley/2059 NGF Tl Al
@R A A T ¢ fe fFfreq wwe FREFAE, TR F9 T9 ¢ e WEE TR vo/0%0 @
9.0¢.2034 3 Sifitd gwe offs Sm ¢ ARG Afes a1 T@T (set aside) | TIRNGH SPITE
wifeFe cae Siste TR *d0/205q B fewife i =t (disposed of)1 ToaR SATHA  SGER
ST fop o fop (& AT Awiw 1 2@ |
©) TEE TR AT FEARE A A O @, W @I AT AR T A 9T WA IR
gz eTee foplin eaee fop, Pret ciis WizgT oiel, i JereieE (A *iiel) (TS, Q-
@IS, (FTEN-TCN T SICHFAFOII (& (AT TF I H (@S|
WIS SHTRIS S TS GBIo SN AT (AT 1 (=P |
o omeTces w2+ v @ |
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Present:

Mr. Justice J.B.M. Hassan
and

Mr. Justice Razik-Al-Jalil

Editors’ Note:

The petitioners of these writ petitions were awarded punishment by the University
authority for the allegations of Ragging against which the petitioners filed this writ
petitions. Here, question arose as to whether the petitioners were given enough
opportunity of being heard and whether they were punished several times for the same
offences. Moreover, the petitioners argued that the university authority punished them
unlawfully. The High Court Division found that the petitioners were given adequate
opportunity of being heard and the authority concerned imposed punishment lawfully
and under relevant provisions of its Disciplinary Ordinance. The Court also found that

as there were several incidents in the name of ragging on different dates and times their
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claim of repeated punishment for the same offence was not true. But considering the
tender age of the petitioners the Court reduced their punishment.

Key Words:
Ragging, Section 4, 5, 17, 21 and 24 of the Ordinance relating to the Board of Residence and
Discipline;

Universities and colleges (under universities) should strictly prohibit any sort of
activities in the name of Ragging:

Ragging, now-a-days, appears to be a socio-legal problem. It demoralizes the victim who
joins higher education life with many hopes and expectations. Besides the physical and
mental torture including grievous injuries, it simultaneously causes grave psychological
stress and trauma to the victim. Even the victim may drop out and thereby hampering
his/her career prospects. In extreme cases, incidents of suicides and culpable homicide
may also be happened. In the circumstances, in order to resist this socio-academic
disease, all the universities and colleges (under universities) should strictly prohibit any
sort of activities in the name of Ragging. All the universities and colleges (under
universities) should be stringent in taking anti-ragging measures. Therefore, all
educational institutions (including universities and colleges) shall observe the following
measures to protect and prevent the activities in the name of Ragging:

i) Educational institutions shall not allow the students to participate in any
untoward incident and all sorts of activities/gathering/performance in the
name of Ragging.

ii) Every educational institution including all university authorities should
have Vigilance Committee to ensure vigil on incidents that may happen
under the garb of Ragging. Managements of educational institutions should
be responsible for non-reporting or inaction against the incidents of
Ragging in their respective premises including residential halls.

iii) Authorities of all educational institutions shall publish the consequences for
committing Ragging. In particular, at the main and prominent spot/point(s)
of the institution.

iv) Posters containing measures against the Ragging have to be posted in the
website of respective institutions which will warn the students about the
consequences for committing Ragging.

V) An affidavit in the form of undertaking may be obtained from the students
and their parents before start of new session to the effect that if any student
found involving in Ragging he/she will be punished.

vi) Whatever the term “Ragging” or any other word is used, whenever, an
incident happens with the elements of criminal offences, the authority
should take action against the perpetrators under the prevailing law and
also stern action under the Disciplinary Ordinance of the University like
expelling the perpetrators from the university for good.

(Para 27, 28 & 29)

Principle of natural justice has been followed
It is not the case of the petitioners that they were not given an opportunity of being
heard. But their case is, the opportunity was not adequate as the notices did not reflect

the allegations and the time and place of incidents. Here, the practical scenario is that
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certain incidents took place, which are criminal in nature. The inquiry committee called
all the relevant witnesses, victims and also took statements from the petitioners, who
appeared before the inquiry committee. As such, the petitioners are all well conversant
with the allegations and facts involved with the alleged incidents. Therefore, due to non-
mentioning of the allegations and the time and place in the subsequent notices to show
cause, did not materially prejudice the petitioners in submitting their self-defence in
terms of “being heard by ample opportunity” and as such we are of the view that the
principles of natural justice have not been violated, in other words, the cited cases are
not applicable in view of different facts and circumstances of the present cases.
(Para-36,37)

The Enquiry reports show that several incidents in the name of Ragging had been taken
place for a certain period of time by different incidents on different times. Considering
those inquiry reports, the University Authority has imposed the punishment in question
to the petitioners and therefore, it cannot be said that for the selfsame offences they
have been punished for the second time or third time. From the above discussions, it
appears to us that although the incidents have been branded with the word “Ragging”
but the allegations clearly fall within the ambit of section 5(a) of the Disciplinary
Ordinance under the terms of misconduct and breach of discipline. Therefore, we hold
that, the University Authority issued the impugned orders following the provisions of
laws incorporated in the Disciplinary Ordinance. (Para 43 & 44)

JUDGMENT
J. B. M. Hassan, J:

1. The Rules Nisi issued in the above-mentioned writ petitions involved similar questions
of facts and laws. Hence, all (total 26) the Rules Nisi have been heard together and are being
disposed of by this common judgment.

2. All the petitioners are students of Bangladesh University of Engineering and
Technology (BUET) in different departments, terms and levels. The petitioners are all
residential students of three halls, namely, Titumir Hall, Ahsanullah Hall and Sohrawardy
Hall. About certain allegations brought by some students, the University Authority made
three different inquiry committees in those three halls for conducting inquiry about the
allegations in the name of “Ragging”. The different Inquiry Committees after making inquiry
in the above-mentioned three respective halls, came to the conclusion opining that the
allegations were proved against the petitioners. Accordingly, the Board of Residence and
Discipline of the University issued the impugned orders taking disciplinary action against the
petitioners imposing different terms of punishment in accordance with section 5 of the
Ordinance relating to the Board of Residence and Discipline, amended and approved by the
Academic Council of BUET in its meeting held on 31.07.1989 (shortly, the Disciplinary
Ordinance).

3. For our better understanding, the students’ (petitioners) identity and the imposed
punishment have been described below:



18 SCOB [2023] HCD

A.S.M. Mahadi Hassan & ors Vs. BUET & ors

(J.B.M. Hassan, J) 36

Writ

Petition No.

Name, Student ID and
Hall

Imposed Penalty

14068/2019 | A.S.M. Mahadi Hassan | (5) 556 51012 SIGAl 1o BI¥ (16 5 B¥) @3 &
ID No. S201712048 | 9FICEF FHE (AT IFE
[GIESICHI ] (2) RIS 2 (AT AGRCETR &) IRHE 932 AR
R SR ARG T
14669/2019 Akib Hasan Rafin (5) vafs BTz wicat foq B (@S s B) @3 e
ID No. S201704105 GFTNF I (AT IRFA
[GIESICHI ] (2) RIS 2 (AT NG &) IRHE 932 AR
R SR NGRS (T
14861/2019 Mirza Mohammad | (3) beifs BRbIR ical =3 B (N5 e BIN) @7 &
Galiv OFTNF I (AT IRFA
ID No. S201710147 | () SIRIFE 271 (AF SRR & ARFR @32 AP
fogila == 2Id &TH TR 9N
14862/2019 Zahidul Islam (5) veIfs BRPTR SIEdl for B (G 519 B1) @3 e
ID No. S201708012 GFTNE I (AT IRFA
fopda =1 () IR 2 (AF NG &) AHA G2 FOE
R RSN NGRS (T
14863/2019 | Muntasir Ahmed Khan | (») vife Brir =il foq Bt (06 5 Bi) @3 &=
ID No. S201704085 OFTNE I (AT IRFA
fopda = () IR 2 (AF NG &) AHR G2 TR
R SR NGRS T
14864/2019 Asif Mahmud (5) veIfs SRR Sical foq B (G 519 B1) @3 e
ID No. S201704098 | 4FICEF I (T IFE
fopdi = () TR 27 (AF G T IRF G2 ARG
R SR NGRS (T
14865/2019 | Mohammad Mustasin | (») vife SRR =il foq B (6 5 Bi) @3 &=
Moin GFTNE I (AT IRFA
ID No. S201708042 | (2) SIRIFE 271 (AF SERCR & ARFR @32 AP
fogila == 214 &TH TR 9N
14866/2019 Anfalur Rahman (5) veIfs BRPTR SiEdl for B (G 51 B1) @3 ey
ID No. S201710127 OFTNF I (AT IRFA
fopda = () TRIFRE 2 (AF AT T ARFR AR AT
R RS AFAES T
14867/2019 Arnab Chowdhury | (3) veifs BriFiR wical foq B (G 5/ BR) @3 &=y
ID No. S201704103 GFTNF I (AT IRFA
SR el 2w (2) TRIFRE 26 (AF AR G IRHE 43 AT
R SR NGRS (T
15211/2019 Shobyashachi Das | (3) beifs BRbR ical =3 B (NG e BIN) 7 &
Dibya GFCRT SN (AT IHA
ID No. S201710178 | (2) SIRIfFE 271 (AF SGRCR & ARFR Q3R AP
SR Tl = @ 2R G7RE (el

Sowmitro Lahiri
ID No. S201710089

(3) veIfs BRPIR SIGA =& B (5 e BiN) @7 &
GFHICENF FEE (AT IFA

SR Tl 2w (2) TRIFRE 2 (AF AR &) IRHE 43 AT
R RETE AGAYS (I
Plabon Chowdhury | (5) beif® BRiR ical #ib B (GG =3 OF) @3 &)
ID No. S201716023 GFCTHIF FEFN (A IRFR
SR el =eT (2) TRIFRE 2 (AF AR G IRHE 3 AT
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Writ Name, Student ID and Imposed Penalty
Petition No. Hall
200 RETF TGS el
15203/2019 Nahid Ahmed (5) veIfs BRPTR SiEdl for B (NG 51 B1) @3 e
ID No. S201706145 | @FItefi@ Sk (F IRFR
SR el %e (2) TRIFRE 26 (AF AR G IRHE 3 AT
R SR NGRS (T
1260/2021 Md. Farhad Hossen | () v&ifs SRR Siical foq B (NG 51 B1¥) @3 &
ID No. S201708046 | @FItefi@ Fk@ (F IRFR
SR el 2w (2) TRIFRE 26 (AF AR G IRHE 3 AT
R SR NGRS (T
14471/2019 | Md. Mubasshir Hossain | (») e BIPR SIcal #i5 5% (@6 =8 O1) @3 &=
S201712045 QFICTIF TG (A IFH
[GIESICHI ] (2) RIS 2 (AT AGRCER &) IRHE 932 AR

2 RETE AGYS TN

1803/2020 Md. Kutubujjaman | $) beife BiciR ifs 751 Sisisl 5= B wiifore ze1
Kazol AT TR
S201702039 R) SRETed T o
[GIESICRI ]
1804/2020 Kazi Golam Kibria | ») vife Bitia Jifs 2o St 517 ORf SIi_ie &
Rifat (AT IRFI
S201704028 R) SRETed T o
[SIESICRIEES]
1805/2020 A F M Mahfuzul Kabir | ») v&fe Sieia difs serer Sieidt 51 5N SIifbE =@
S201706045 (A3 IMTFA
[GIECICRIES R) SRS T ToF
1806/2020 Md. Boktiar Mahbub | ) 5afe Bisfa aifs sTwzeme =it 517 5 Sl ze
Murad (AT TR
S201706026 R) SRETe T o
[SIESICRIES]
1807/2020 Toiyob Hossain 3) veife Doy qife szerR S oiF O wRifE &
S201706013 AT IfRHR
[SESICRIEES] %) ORISR & Toh
1808/2020 Md. Toufic Hassan ») veIfe BITd ifs TR SeiR 5 BN S =@
S201712044 At ARFE
[SESIRRIEES] R) SRS T ok
1809/2020 | Mohammad Tahmidul | ») v&ife Bt dife TR <o 5 BN SR =&
Islam (AT TR
S201704003 R) SRETed T o
[SIESICRIES]
1810/2020 Md. Raian Tahsin ») veIfe BITd ifs e SeiR 5 BN S =@
S201708010 (A3 ITFR
[SESIRRIEES] R) SRS T ok
1811/2020 Tahazibul Islam ») vefs Bt Fife e WMok 5 O Skt =@
S201704058 (A3 IMTFA
[SESICRIEES] %) ORISR & Toh
1812/2020 Sk Asifur Rahman ») veIfe Bt dife PR Seik 51 O Skt =@
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Writ Name, Student ID and Imposed Penalty
Petition No. Hall

S201702051 (AT IRFI
SAlESISEIEES] %) SRS & ok

1813/2020 | Ferdous Hasan Fahim | ») veife Bief@ difs s <ot 519 BN SIifbe =&
S201706180 (AT IRFI
SAlESISEIEES] %) SRS & ok

1814/2020 Shakib Shahria ») veIfe Bt ifd TEere WMok 519 O Skt =@
S201706113 (At IfEF
I=Aeam =& R) SfREITed T ToF

1815/2020 Syed Shahrier Alam | ») efe Bitf@ Jifs Taorg <M 51 BN SI_if ==

Prottoy (A3 IMTFA

S201711049 R) SfRETeR &= ToH
[SESICRIEES]

4. All the petitioners preferred their respective appeals before the Appellate Authority
(Academic Council) in accordance with section 7 of the Disciplinary Ordinance. After
hearing, the Appellate Authority dismissed all the appeals affirming the order passed by the
Board of Residence and Discipline (shortly, “the Board”).

5. In this backdrop, challenging the imposed punishment the petitioners filed the above-
mentioned writ petitions and obtained Rules Nisi in their respective writ petitions.

6. The Bangladesh University of Engineering and Technology (BUET), as respondent
No. 1 appearing in the Rules have filed Affidavits-in-Opposition in the respective Rules.

7. Contentions of the answering respondent are more or less similar and identical in all
the writ petitions and so the contentions of BUET (respondent No. 1) in these Rules are
summarized as below:

The petitioners were directly involved in the incidents of Ragging in their
respective Halls and the allegations were clearly proved before the inquiry committee
having taken into consideration of statements of various persons, students including
the petitioners. The witnesses deposed that the petitioners were engaged in the alleged
occurrence and so, they were asked by the respective letters addressed to them to
appear before the Disciplinary Board of the BUET giving opportunity of being heard.
. After hearing, the Board came to the decision unanimously under sections 5, 17, 21
and 24 of the Ordinance. It is stated that the BUET Authority took the disciplinary
action as per law and rules of the Ordinance maintaining all formal procedures. The
petitioners preferred their respective appeals to the Academic Council which were
dismissed and thereby the decisions of the Board were upheld as the Academic
Council also found that the petitioners were directly involved in those incidents. The
entire process was fair and in accordance with the relevant provisions of law and the
authority took the decision in compliance with the entire legal requirement involved.

For the well being of students of the educational institution and peaceful
atmosphere of the University, the statute allows the respective authorities to impose
punishment. Thus, following the laws the University authority rightly punished the
writ petitioners with different terms of suspension from academic courses and
permanently from residential halls on consideration of their involvement in the
offences.
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The University authority has taken consideration of the statements and
explanation made by the petitioners and also gave them proper chance to defend. The
actions were taken, only on the basis of evidences against the petitioners, found
through their respective statements, statements of other students, witnesses and the
security guard and as such, there is no violation of natural justice.

The allegations against the writ petitioners were serious in nature, sensitive
and obviously harmful to the peaceful atmosphere of the education and the same was
found and detected by the independent inquiry committee. Therefore, if the imposed
punishment is withdrawn, that will open floodgates for the offenders and on that
situation the authority will be fallen in serious trouble in the management of peaceful
atmosphere of the institution.

8. Ms. Syeda Nasrin, the learned Advocate appears for the petitioners in Writ Petition
Nos. 14068 & 14669 of 2019.

9. Mr. Aneek R. Haque with Mr. Md. Monzur Nahid, the learned Advocates appear for
the petitioners in writ petition Nos. 14861-14867 of 2019, 1260 of 2019 and 1803-1815 of
2020.

10. Mr. Anukul Talukdar Dalton with Mr. Sakib Rezwan Kabir, the learned Advocates
appear for the petitioners in Writ Petition No. 15211 of 2019.

11. Mr. Shamsur Rahman, learned Advocate for Ms. Nahid Sultana, the learned Advocate
appears for the petitioners in Writ Petition No. 15203 of 2019.

12. Mr. Md. Muhibullah Tanvir, the learned Advocate appears for the petitioners in Writ
Petition Nos. 14471 of 2019.

13. The submissions of the learned Advocates appearing on behalf of the petitioners in all
the writ petitions are more or less similar and identical and so those submissions have been
summarized below:

(1)  The petitioners in writ petition Nos. 14068 of 2019, 14669 of 2019, 14861-14867
of 2019, 15203 of 2019, 15211 of 2019 and 14471 of 2019 and 1260 of 2021
were punished once by the Provost of their respective Halls and then again by the
Directorate of Students Welfare for the same allegations/offences. Thereafter,
they have again been punished for the 3rd time by the impugned order for the
same offence expelling them from academic activities for different terms and also
expelling them from their respective halls for good. Since Article 35 of the
Constitution impose bar to punish a person for more than once the impugned
punishment, is on the face of it, illegal and without lawful authority.

(1)  Section 6 of the Disciplinary Ordinance authorizes the Vice-Chancellor to impose
further punishment being dissatisfied about punishment awarded by the lower
authority, in the present petitioners’ cases there is no material that the Vice-
Chancellor has taken the impugned action under section 6 of the Disciplinary
Ordinance and as such, the impugned punishment imposed for the 3 time for the
same offence, are liable to be declared without lawful authority.

(111) Although before taking action, the show cause notice was issued upon the
petitioners but in those notices the respondents did not mention time, place and
manner of allegations and even some of the notices were given on the same day
of appearing before the inquiry committee. Thus, due to lack of adequate
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opportunity of being heard, the petitioners were deprived of to defend themselves
before taking the impugned action.

(iv) To strengthen the submissions, the learned Advocates for the petitioners refer to
the cases of Bangladesh Telecom (Pvt.) Ltd. vs. Bangladesh T & T Board & ors,
reported in 48 DLR (AD) 20, Md. Abdul Mazid and Monir Ahmed vs. The
Secretary Ministry of Energy and Mineral Resource, Bangladesh Secretariat,
Dhaka and others reported in 1 ADC 409 and the case of Md. Shamsujjaman and
ors vs. Bangladesh and ors reported in 71 DLR (HCD) 505.

14. In reply, Mr. Mohammad Noor Hossain, the learned Advocate for the respondent No.
1 (BUET) in all the writ petitions contends as follows:

(a) The general students of these three Halls i.e. Suhrawardy Hall, Titumir Hall and
Ahsanullah Hall made several complaints against these petitioners bringing
certain allegations as to mental and physical torture to those students on different
dates in the name of “Ragging”. On the basis of those allegations, the University
Authority made three separate inquiry committees for those three respective Halls
and that as per report of the Inquiry Committee, the impugned action was taken.

(b)  On different dates the Inquiry Committee heard the victims, witnesses and the
accused petitioners as well, and thus, taking all evidences and also giving
opportunity to the petitioners concluded inquiry and opined that the allegations
brought against the petitioners were proved.

(c)  On consideration of the materials supplied by the Inquiry Committee, the Board
of Residence and Discipline imposed the punishment upon the petitioners in
accordance with sections 4 and 5 of the Disciplinary Ordinance and as such, there
is no illegality in the impugned action. The Appellate Authority has also
considered all the cases of the petitioners and finding no illegality in the decision
of the Board of Residence and Discipline, affirmed the same.

(d) The petitioners of the above-mentioned writ petitions were earlier punished by
the Provost and Directorate of Student Welfare relating to a particular incident.
Now the University Authority on the basis of subsequent fresh allegations
regarding continuing physical and mental torture by these petitioners in the name
of Ragging, on different occasions for a certain period, the punishment has been
imposed and as such, it cannot be said that they have been punished twice or trice
for the self same allegations. Moreover, the Vice-Chancellor has the authority
under section 6 of the Disciplinary Ordinance to impose higher punishment on the
same allegations, if he is not satisfied with the punishments awarded by the lower
authority. Therefore, there is nothing illegal in the impugned punishment awarded
by the University Authority and so all the Rules are liable to be discharged.

15. We have gone through the writ petitions, affidavits-in-opposition filed by the BUET
in the respective writ petitions, supplementary affidavits, the cited cases and other materials
on records.

16. It appears that a good number of the residential students of three different residential
Halls of BUET, namely, Titumir Hall, Suhrawardy Hall and Ahsanullah Hall had been
making several complaints against some students who were torturing the general students
physically and mentally on different occasions in different manners in the name of
“Ragging”, a concept traditionally practised in the higher educational institutions. With
regard to some of the incidents, although the Hall authority cautioned the perpetrators, but by
lapse of time “the Ragging” turned into severe criminal offences. In the circumstances, on the
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basis of several complaints of the victim students, the University Authority constituted 3
different enquiry committees who were assigned to conduct inquiry on the allegations of
victim students regarding alleged incidents with the title ‘TafsaaIt seaibe wmifr @3 B,

17. In many educational institutes, we often hear that new students were tortured
physically and mentally in the name of Ragging. The term “Ragging” being used in those
misdeeds, sometimes concerned teachers do not take it seriously against those perpetrator-
students and as a result a good number of innocent students have to suffer both physical and
mental torture at the very beginning of their higher academic life. Eventually, those students
are turning to long term phsico patient and sometimes, it reaches to the incident of suicide. In
view of the aforesaid context, time has come to ponder over such traditional concept of
‘Ragging’ in disguise of which the students are being misguided and eventually, they are
walking through a wrong track and thereby healthy environment of educational institutions
are being hampered. Therefore, in the aforesaid context, let us first be introduced with the
concept of “Ragging” first.

18. According to the Chamber English Dictionary, in the common parlance “Ragging”
means playing practical jokes on somebody or teaching someone a lesson.

19. From this literal meaning of the word “Ragging” seems to be a positive concept of
teaching someone as a learner.

20. However, Readers Digest Great Encyclopedia Dictionary clears the word “Ragging”
describing as below:
“ragging means a noisy disorderly conduct, annual parade of students in
fancy dress to collect money for charity, playing rough jokes or throughing
into wild disorder a person’s room etc.”

21. From the above, meaning of the word “Ragging” gives us a mixed message both in
positive and negative manner.

22. Originally, Ragging is a western concept. In the western world this term was
introduced in long back as a “Fresher’s Ritual” in the higher educational institutions for the
betterment of new entrants, who were stranger to a University for the first time and the senior
students introduced themselves to the new entrants and played practical jokes at the time of
welcoming freshmen to the institutions and thereby the seniors would help them by
introducing the atmosphere and academic facilities of the respective institutions. Thus,
gradually, the practice of Ragging became popular throughout the world.

23. But subsequently, in the guise of this concept, the senior students were harassing the
junior students both physically and mentally and the perpetrators were getting excuse from
the authority using the term “Ragging” due to its previous positive image. In the
circumstances, maximum countries including Canada, Japan etc. have enacted stern laws
banning the “Ragging”.

24. Now-a-days in the higher educational institutions of South-Asian countries including
India, Bangladesh etc. the concept of “Ragging” has appeared as physical, verbal and mental
abuse committed by senior student(s) against junior student(s). In such devastating situation
the Indian Supreme Court has defined the concept of Ragging in the case of Vishwa Jagriti
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Mission through President vs Central Govt. through Cabinet Secretary and others reported in
2001(3) SCR 540 which is as under:

“Any disorderly conduct whether by words spoken or written or by an act which has the
effect of teasing, treating or handling with rudeness any other student, indulging in
rowdy or indisciplined activities which causes or is likely to cause annoyance,
hardship or psychological harm or to raise fear or apprehension thereof in a fresher or
a junior student or asking the students to do any act or perform something which such
student will not do in the ordinary course and which has the effect of causing or
generating a sense of shame or embarrassment so as to adversely affect the physique
or psyche or a fresher or a junior student.”

25. Moreover, in the name of Ragging, intimidation, wrongfully restraining and confining
or injuring/assaulting a victim or by using criminal force on him/her or by holding out to
her/him or sexual abuse, blackmail, all these acts are criminal offences. Thus, considering
misuse of Ragging, the Indian Supreme Court now termed it as a crime and pursuant to the
said judgment in India, some of the States, in the meantime, enacted laws prohibiting
Ragging.

26. In our country, although so far there is no law but as Mr. Aneek R. Haque has drawn
our attention that the Ministry of Education is going to frame a guideline regarding bullying
and ragging in the educational institutions as per directions of the High Court Division passed
in Suo Moto Rule No. 8 of 2018.

27. Ragging, now-a-days, appears to be a socio-legal problem. It demoralizes the victim
who joins higher education life with many hopes and expectations. Besides the physical and
mental torture including grievous injuries, it simultaneously causes grave psychological stress
and trauma to the victim. Even the victim may drop out and thereby hampering his/her career
prospects. In extreme cases, incidents of suicides and culpable homicide may also be
happened.

28. In the circumstances, in order to resist this socio-academic disease, all the
universities and colleges (under universities) should strictly prohibit any sort of
activities in the name of Ragging. All the universities and colleges (under universities)
should be stringent in taking anti-ragging measures.

29. Therefore, all educational institutions (including universities and colleges) shall
observe the following measures to protect and prevent the activities in the name of

Ragging:

i) Educational institutions shall not allow the students to participate in any
untoward incident and all sorts of activities/gathering/performance in the name
of Ragging.

ii) Every educational institution including all university authorities should have

Vigilance Committee to ensure vigil on incidents that may happen under the
garb of Ragging. Managements of educational institutions should be responsible
for non-reporting or inaction against the incidents of Ragging in their respective
premises including residential halls.

iii) Authorities of all educational institutions shall publish the consequences for
committing Ragging. In particular, at the main and prominent spot/point(s) of
the institution.
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iv)

V)

vi)

Posters containing measures against the Ragging have to be posted in the
website of respective institutions which will warn the students about the
consequences for committing Ragging.

An affidavit in the form of undertaking may be obtained from the students and
their parents before start of new session to the effect that if any student found
involving in Ragging he/she will be punished.

Whatever the term “Ragging” or any other word is used, whenever, an incident
happens with the elements of criminal offences, the authority should take action
against the perpetrators under the prevailing law and also stern action under the
Disciplinary Ordinance of the University like expelling the perpetrators from
the university for good.

30. Regarding impugned penalties imposed by the university (BUET) upon the

petitioners:

Now coming to the present impugned orders of punishment, we find that the
University (BUET) has got its Disciplinary Ordinance, namely, Ordinance relating to the
Board of Residence and Discipline approved on 31.7.1989 relevant provisions of the said
Ordinance are as follows:

“4. All incidents which appear to be acts of indiscipline and misconduct
committed by any student including immediate action taken, if any, shall be
reported to the Vice-Chancellor by the provosts through the Director or
Students Welfare in respect of indiscipline and misconduct in the Halls of
Residence and their premises and by the Head of Department in respect of
indiscipline and misconduct in class rooms, laboratories, workshops, studios
and all parts of the academic premises, by the invigilator through the Chief
Supervisor in respect of indiscipline and misconduct in the examination halls,
and by the person concerned from among the students and employees of the
University in respect of misconduct committed outside the University campus.

5. (a) A student, who neglects his studies, disobeys and/or denounces orders,
rules and regulations, ordinances, statutes of the University, shows
misbehaviour towards the members of the staff or Officers of the University or
commits any other offence which will be deemed by the Vice Chancellor or
Director of Students' Welfare or Teachers of the University as misconduct and
breach of discipline, will be liable to disciplinary action which may range
from warning, imposition of fines, suspension, to expulsion for good from the
University depending on the magnitude of the offence as will be deemed fit by
the authorities competent to take disciplinary action as defined in 5(b).

(b) Authorities to take disciplinary action with their respective powers to the
extent to which they can impose punishment on any student nr group of
Students are:

Column-1 Column-2 Column-3
Authorities  for | Power Appellate Authority
taking
disciplinary
action
Board of | Warning, imposing  fine, | Academic Council.
Residence and | suspension for any length of
Discipline. time, expulsion for good.

Vice-Chancellor | Warning, imposing  fine, | Board of Residence.
suspension up to six months.
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Director of | Warning, imposing fine up to | Vice-Chancellor.
Students Welfare. | Tk. 200/- suspension and
expulsion from the halls.

Provosts, (On | Warning, imposing fine up to | Director  of  Students
students of his | Tk. 100/- suspension from the | Welfare.

Hall of | hall for a period of one year.

Residence).

Head of | Warning, imposing fine up to | Vice-Chancellor

Department (On | Tk. 200/- with a report to the
students of his | Director of Students Welfare
Department). for record.

Teachers & | Warning, imposing fine, up to | Head of the Department,
Assistant provosts | Tk. 50/~ with a report to the | Provosts, Director of
& Director of | Director of Students Welfare | Students Welfare.
Physical (through the Head of the
Education. Department) for record.

6. If the Vice-Chancellor feels that the action taken against a student or a
group of students (by any of the above authorities other than Board of
Residence and Discipline) on an offence brought to him is not appropriate or
that no action has he been taken on any offence observed by him, he will take
appropriate disciplinary action against student or a group of students. If,
however, in any case of breach of discipline the Vice-Chancellor is of the
opinion that a punishment more than a suspension of six months is required he
shall refer the matter to the Board of Residence and Discipline for a decision.
7. A student or a group of students against whom an action has been taken by
appropriate authority mentioned in Column 1 of Section 5 (b) may prefer an
appeal to the appropriate appellate authority mentioned in Column 3 of
Section 5(b).”

31. From the above provisions, it appears that there are certain phases of authorities as
mentioned in section 5(b) who are empowered to impose penalty/punishment which may
range from the warning, imposing of fines, suspension for any length of time and expulsion
for good from the University depending on the gravity and nature of the offences as would be
deemed fit to the authority competent to take disciplinary action.

32. From the enquiry report, we find that the inquiry committee considered the allegations
by examining witnesses including the victims-complainants and also statements of the
accused-petitioners and some of them also confessed their guilt. It also appears from the
inquiry report that the inquiry was made relating to allegations took place on different

occasions for a particular period ‘Sireifesita AEe AR @3 €6,

33. Further, from the show cause notices issued upon the petitioners as annexed by them
appear that they were given further chance to represent their defence against the allegations
brought against them. Thus, it appears that the petitioners were given opportunity of being
heard before taking the impugned action by the authority.

34. However, drawing our attention to the show cause notices the learned Advocates
submit that in the show cause notices the respondents did not mention about the allegations
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brought against them and that time and place of incidents were not mentioned therein due to
which the petitioners could not represent themselves adequately and thereby principles of
natural justice have been violated in awarding the impugned punishment.

35. To consider the submission, we have gone through the cited cases as referred to by the
learned Advocates for the petitioners. In the case reported in 48 DLR (AD) 20, the petitioner
was dismissed from service and that in the case reported in 71 DLR (HCD) 505, the
petitioner was a student of Shahjalal University of Science and Technology and he was
expelled permanently from his academic sessions.

36. In both the cases, the ratio was pronounced to the effect that ample opportunity has to
be given to the incumbent for explaining his defence regarding allegations brought against
him. In this particular case, it is not the case of the petitioners that they were not given an
opportunity of being heard. But their case is, the opportunity was not adequate as the notices
did not reflect the allegations and the time and place of incidents.

37. Here, the practical scenario is that certain incidents took place, which are criminal in
nature. The inquiry committee called all the relevant witnesses, victims and also took
statements from the petitioners, who appeared before the inquiry committee. As such, the
petitioners are all well conversant with the allegations and facts involved with the alleged
incidents. Therefore, due to non-mentioning of the allegations and the time and place in the
subsequent notices to show cause, did not materially prejudice the petitioners in submitting
their self-defence in terms of “being heard by ample opportunity” and as such we are of the
view that the principles of natural justice have not been violated, in other words, the cited
cases are not applicable in view of different facts and circumstances of the present cases.

38. Rather, our views are supported by the case of State Bank of Patiala and others Vs
S.K. Sharma reported in AIR 1996 (SC) 1669 wherein their Lordships held as under:
“There is no fixed standard as to the adequacy of the notice and it will vary
from case to case. The test is whether in a given case the person concerned
has been prejudiced in presenting his case and the Court will inquire whether
the persons have a fair chance amongst the allegations brought against him.”

39. Now, the next question raised by the learned Advocate for the petitioners that some of
the petitioners have been punished for the second time and in some cases for third time for
the selfsame offences which is not tenable in the eye of law.

40. To answer on this issue, we have gone through the relevant orders regarding first and
second punishment as well as the present impugned orders and connected inquiry reports. It
is on record that regarding 3(three) separate particular incidents took place at three different
halls i.e Suhrawardy Hall, Ahsanullah Hall, and Titumir Hall on 05.09.2019 , 25.07.2019 and
23.07.2019 respectively and some of the petitioners were punished earlier for these incidents.

41. Some of the petitioners although were punished relating to those incidents but the
inquiry reports relating to the present punishments show that on the basis of allegations of
certain students of those halls to the effect that they were being tortured physically and
mentally by the present petitioners on several occasions for a certain period of time in the
name of “Ragging”. The inquiry reports have disclosed number of incidents took place on
different dates within a certain period of time in those three residential Halls.
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42. In this regard relevant portions of the enquiry reports are quoted herein below:-
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sAfarat e Fafeet| o 2@z it @ T Tehe 3 «I[ifas iterr e 2 a3
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ARG AR
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43. The Enquiry reports show that several incidents in the name of Ragging had been
taken place for a certain period of time by different incidents on different times. Considering
those inquiry reports, the University Authority has imposed the punishment in question to the
petitioners and therefore, it cannot be said that for the selfsame offences they have been
punished for the second time or third time.

44. From the above discussions, it appears to us that although the incidents have been
branded with the word “Ragging” but the allegations clearly fall within the ambit of section
5(a) of the Disciplinary Ordinance under the terms of misconduct and breach of discipline.
Therefore, we hold that, the University Authority issued the impugned orders following the
provisions of laws incorporated in the Disciplinary Ordinance.

45. However, allegations against the petitioners are in the name of “Ragging” and this
concept was introduced long back in the western countries for the welfare of the fresher’s
(newly entrants in the educational institution). But in the name of this concept the students of
the educational institutions are getting excuse in spite of committing several criminal
offences within the knowledge of the Authority.

46. From the materials as appear in these writ petitions, we find that earlier similar
incidents took place but the Hall authority or the University authority did not take any
effective and punitive measures and thereby the students are being encouraged to commit
these sorts of offences without any impediment or action from the University authority.

47. Now, for the first time the BUET authority had come forward and took action against
the perpetrators. Certainly, this will give a clear message in future, to all perpetrators
regarding their offences in the name of Ragging.

48. Since the authority took the punitive measures for the first time, the students including
the petitioners shall be cautioned in future. Hence, considering the academic career of the
petitioners, we have examined the allegations and materials independently against every
petitioners for taking lenient view by going through the inquiry reports as submitted by the
respondents. But in the inquiry reports, the allegations against 4 (four) petitioners appear to
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be very heinous in nature. In particular, against the petitioners, namely, (1) Mirza
Mohammad Galiv (Titumir Hall), (2) Mobasshir Hossein Shanto (Suhrawardy Hall) (3)
Shobyashachi Das Dibya (Ahsanullah Hall) and (4) Sowmitro Lahiri (Ahsanullah Hall) the
enquiry reports disclosed as follows:

[

[
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(Underlined)

Regarding the petitioner, namely, Mobasher Hossein Shanto, a student of

Suhrawardy Halls
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Regarding the petitioner, namely, Shobyashachi Das Dibbyo and Sowmitro
Lahiri both are students of Ahsanullah Halls
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49. Allegations brought against these 4(four) petitioners are very serious in nature which
are tantamount to criminal offences punishable under the criminal law. However, considering
the fact that it is the first time punitive measures taken in the University (BUET) and
considering the academic career and tender age of petitioners, the penalties given to them for
seven terms (including running term) are hereby reduced to one term (6 months)
prospectively from the next term. However, the suspension order from the residential Halls
shall be continued till conclusion of their academic sessions in respect of the petitioners,
namely, (1) Mirza Mohammad Galiv (Titumir Hall), (2) Shobyashachi Das Dibya
(Ahsanullah Hall) (3) Sowmitro Lahiri (Ahsanullah Hall) and (4) Md.Mobasshir Hossein
(Suhrawardy Hall).

50. Except the above mentioned 4(four) petitioners relating to all other petitioners of the
above mentioned writ petitions, the suspension of academic terms is hereby declared to be
without lawful authority and of no legal effect. However, the suspension order from the
residential Halls shall be continued till conclusion of their academic sessions.

51. Mr. Aneek R. Haque, the learned Advocate for the petitioners submits that due to
imposition of impugned punishments the University authority suspended payment of the
petitioners’ stipend. However, since Mr. Mohammad Noor Hossain, the learned Advocate for
the respondent No. 1 (BUET) submits that after disposal of the writ petitions there will be no
embargo in payment of stipend to the petitioners. As such, we are not making any
observations on this issue.

52. In view of the above discussions, the Rules Nisi issued in Writ Petitions No. 14068
of 2019, 14669 of 2019, 14861-14867 of 2019, 1260 of 2021, 15211 of 2019, 15203 of 2019
and 14471 of 2019 are disposed of with the above observations, directions and
recommendations. No costs.

53. The Rules Nisi issued in Writ Petition Nos. 1803-1815 of 2020 are discharged
without any order as to costs.

54. The penalties for seven terms (including running term) awarded to (1) Mirza
Mohammad Galiv (Titumir Hall), petitioner of writ petition No. 14861 of 2019 (2)
Shobyashachi Das Dibya (Ahsanullah Hall), (3) Sowmitro Lahiri (Ahsanullah Hall), both are
petitioners No. 1 and 2 of writ petition No. 15211 of 2019 And penalties for six terms
(including running term) awarded to (4) Md.Mobasshir Hossain (Suhrawardy Hall) petitioner
of writ petition No. 14471 of 2019 are hereby reduced to one term (6 months) prospectively
from the next term. However, the suspension order against them (4 (four) petitioners) from
the residential Halls shall be continued till conclusion of their academic sessions. Except the
above mentioned 4(four) petitioners relating to all other petitioners of the writ petitions No.
14068 of 2019, 14669 of 2019, 14862-14867 of 2019, 1260 of 2021, 15211 of 2019 and
15203 of 2019 the suspension of academic term is hereby declared to be without lawful
authority and of no legal effect and the suspension order from the residential Halls shall be
continued till conclusion of their academic sessions.

55. Let a copy of this judgment and order be communicated to the respondents, the
University Grants Commission of Bangladesh and the Secretary, Ministry of Education for
their information and necessary action.
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HIGH COURT DIVISION
Civil Revision Number 3451 of 2016

Tapan Chowdhury and others Mr. Md. Alamgir Hossain, Advocate
Vs. ... for the? petitioners

Government of Bangladesh and others z[esne%;l?ii?h%\f[l?tﬁ’dljﬁﬁﬁgll ﬁgﬁ;naeg d
Ms. Sandha Gosh, Assistant Attorney
Generals

... for the opposite parties

Judgment on 05.06.2022

Present:

Mr. Justice Md. Ruhul Quddus

And

Mr. Justice Kazi Ebadoth Hossain

Editors’ Note:

In the instant civil revision the petitioner challenged the order of the trial court
rejecting the application for rejection of plaint under Order VII, Rule 11 of the Code of
Civil Procedure, 1908 on the ground of res judicata. The High Court Division after
scrutinizing the record upheld the trial court’s decision finding that question of fact
arose in the suit cannot be decided on an application under Order VII, rule 11 of the
Code and the suit land of the previous suit was different. The High Court Division also
found that the suit property was declared as forest by a Gazette notification in 1952 and
held that when a forest or land under Jaminder was acquired as forest by government
and notified in the official Gazette, it would be sufficient to determine the character of
the land on that basis. Finally, the Court expressed its dissatisfaction over how the suit
was conducted by the concerned public servants in the trial Court and directed the
concerned authority to take steps for protecting public property and environment.
Consequently, the rule was discharged.

Key Words:

Rejection of plaint; Order VII, rule 11 of the Code of Civil Procedure ; The Forest Act, 1927,
Sections 3, Sub-Section (2) and Section 20, Sub-Sections (2a) (iii) and (6) of the State
Acquisition and Tenancy Act;

Declaration of a particular land as forest under the Forest Act when not necessary:

If a forest belonged to any Jaminder is acquired by the Government under the State
Acquisition and Tenancy Act, declaration of the said land as forest under the Forest Act
is not necessary. The procedures to be followed under the two Acts are quite different
and they are independent of each other, so far it relates to acquisition and declaration of
forest. (Para-15)

Section 3 (2) of the State Acquisition and Tenancy Act:

Gazette Notification mentioning a particular land as forest would be sufficient to
determine the character of the land:

It thus appears that the Department of Forest under wrong notion proceeded for
further declaration of the same land as forest, which was already a forest under the
Jaminder and subsequently acquired as forest by the Government and notified in the
Gazette as forest under the State Acquisition and Tenancy Act. The subsequent
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proceedings of the Forest Department under whatever notion, or for whatever reasons
will not invalidate the earlier Gazette, nor will it create any right in favour of any new
claimant who did not challenge the earlier Gazette of 1952. If any Gazette Notification
mentioning a particular land as forest is published under Section 3 (2) of the State
Acquisition and Tenancy Act, that would be sufficient to determine the character of the
land, unless the Gazette notification is challenged and its correctness is rebutted.

( Para-15)

Order VII, rule 11 of the Code of Civil Procedure:

Whether the petitioners are persons under the said Manjurul Alam and others being a
question of fact is to be decided on evidence relating to transfer of title. Such question of
fact cannot be decided on an application under Order VII, rule 11 of the Code. Besides,
the land in CS Plots Number 85 and 69 was not the subject matter of the previous suit,
but included in the present suit. We do not think that the learned trial Judge committed
any error of law in rejecting the petitioner’s application. (Para 16)

In the greater public interest, it is expected that all concerned shall take special
initiative for prosecuting the lawsuits relating to public property and environment,
especially the Forests and Rivers all over the Bangladesh and recover the forests which
are illegally occupied:

We express our strong disapproval to the conduct of the concerned public servants in
Mymensingh and the learned Advocate of the Forest Department, who were entrusted
to protect the public property and preserve the environment in the greater public
interest at the material time. Since the litigations are pending for adjudication, we
refrain ourselves from referring them to appropriate authority for taking appropriate
action mentioning specific allegation against them, but expect from the public servants
and lawyers who are now so entrusted, to conduct the lawsuits properly, draft the plaint
and applications carefully and take necessary steps that are required to be done in
discharge of their official duties. In the greater public interest, it is also expected that
the Ministry of Forest, the Ministry of Law, Justice and Parliamentary Affairs, Law
Division and its Solicitor Wing, and the Office of the Attorney General for Bangladesh
will take special initiative for prosecuting the lawsuits relating to public property and
environment, especially the Forests and Rivers all over the Bangladesh and recover the
forests which are illegally occupied. (Para 17)

JUDGMENT
Md. Ruhul Quddus, J:

1. This rule was issued calling in question the order dated 17.07.2016 passed by the Joint
District Judge, Third Court, Mymensingh in Other Class Suit Number 62 of 2008 rejecting
the petitioners’ application for rejection of plaint under Order VII, rule 11 read with Section
151 of the Code of Civil Procedure.

2. This civil revision has a checkered history. Earlier the Government in the Department
of Forest represented by the Divisional Forest Officer, Mymensingh and two other officials of
the Forest Department (opposite parties number 1-3 herein) being plaintiffs had instituted
Other Class Suit Number 17 of 2001 against one Manjurul Alam, Abdus Salam, Abdul Malek
and Abdul Khaleque (predecessors of the present petitioners) for declaration of title over
58.00 acres of land out of total 101.27 acres appertaining to CS Plot Number 134, Khatian
Number 01, Mouza Jamirdia, Police Station Bhaluka, Mymensingh (Annexure-C to the
revisional application). The said suit was dismissed for default by order dated 10.08.2004.
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3. Thereafter, opposite parties number 1-3 filed an application for restoration of the suit
under Order IX, rule 9 read with Section 151 of the Code on 03.09.2004, which was
registered as Miscellaneous Case Number 17 of 2004. Learned Judge by order dated
03.10.2004 rejected the said miscellaneous case as being not maintainable on the ground of
not quoting the correct provision of law and depositing the cost as required under the law.

4. Subsequently, opposite parties number 1-3 being plaintiffs instituted another suit being
Other Class Suit Number 11 of 2005 against the same set of defendants for declaration of title
of the same land, which was decreed ex-parte by judgment and decree dated 19.02.2007.

5. The same set of plaintiffs instituted the present Title Suit Number 62 of 2008 against
the present petitioners seeking declaration of title over 18-72 acres of land out of 58-00 acres
in CS Plot Number 134, and 22-14 acres in CS Plot Number 85 and 4-20 acres in CS Plot
Number 69 within Jamirdia Mouza, Police Station Bhaluka as described in the schedule of
the plaint in the present suit.

6. The petitioners being defendants number 1-4 were contesting the suit by filing a
written statement denying the material allegations of the plaint. They also filed an application
under Order VII, rule 11(a) and 11 (d) read with Section 151 of the Code for rejection of the
plaint. In the said application, the petitioners took the grounds that earlier Title Suit Number
17 of 2001 was dismissed on the same subject matter between the same parties and the
plaintiffs were precluded from bringing any fresh suit on the same subject-matter.

7. Learned Joint District Judge heard the application and rejected the same by the
impugned order dated 17.07.2016 on the ground that there is a difference between the subject
matter as well as the parties of the two suits, and gave rise to the instant civil revision.

8. Since the petitioners did not make any clear statement about the source of the title of
their predecessors, we inquired into the matter and asked their learned advocate to explain
their source of title and also asked him as to what steps they took against the ex-parte
judgment and decree passed in Other Class Suit Number 11 of 2005. In response, Mr.
Alamgir apprises that the suit land was non-retainable raiyoti land of the Jaminder and the
then Deputy Commissioner, Mymensingh settled it in favour of their predecessors. Two
registered companies named Sqaure Sarah Knight Fabrics Limited and Sqaure Sarah
Fashions Limited, wherein the present petitioners are directors, instituted Other Class Suit
Number 09 of 2009 in the Third Court of Joint District Judge, Mymensingh for a declaration
that the ex-parte decree dated 19.02.2007 passed in Other Class Suit Number 11 of 2005 was
illegal and not binding upon them. We then passed an order on 09.02.2022 directing the
petitioners to produce the certified copy of the plaint in Other Class Suit Number 09 of 2009,
by which they challenged the ex-parte decree passed in Title Suit Number 11 of 2005. In
compliance therewith, the petitioners filed an affidavit dated 08.03.2022 annexing the plaint
(Annexure-G).

9. Mr. Md. Alamgir Hossain, learned advocate appearing for the petitioners submits that
earlier the opposite parties number 1-3 filed Other Class Suit Number 17 of 2001 against the
predecessors of the petitioners covering the present suit land. The said suit was dismissed for
default. The plaintiffs, thereafter, filed an application for restoration of the suit, which was
also rejected by order dated 03.10.2004. Thereafter, the plaintiffs neither preferred any appeal
against the original order of dismissal nor did they move any civil revision against the order
dated 03.10.2004, by which the miscellaneous case was rejected. There was no cause of
action for institution of any fresh suit on the selfsame cause of action.
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10. Mr. Alamgir further submits that the present suit being a fruitless litigation and having
been instituted on wrong cause of action, its plaint is liable to be rejected. Learned Judge of
the trial Court without considering this vital aspect of the case, rejected the petitioner’s
application and committed error of law resulting in an error in the decision occasioning
failure of justice.

11. Referring to the plaints of the two suits filed by the present opposite parties
(Annexures-A and C to the revisional application), Mr. Alamgir further submits that
admittedly Gazette notification number 3123 dated 13.04.1955 was published under Section
4 of the Forest Act, 1927 covering the suit land, in continuation of which objection was
invited from the claimants of land, if any, under Section 6 of the Act. In response, petitioners
number 1-2 filed application for release of the suit land on holding inquiry under Section 7 of
the Act. Without disposing of the said application, completion of the legal procedures and
publication of final gazette under Section 20 of the Act, there is no scope to claim the
property as forest on the part of the Forest Department.

12. Ms. Rahima Khatun, learned Deputy Attorney General refers to the Gazette
notification dated 18.09.1952 published under Section 3, Sub-Section (2) of the State
Acquisition and Tenancy Act, 1950 (Annexure-2 to the counter-affidavit) and submits that in
the said notification, nature of the suit land is clearly mentioned as forest. So there was no
question of settlement of the land to the predecessors of the petitioners by the concerned
Deputy Commissioner. Even if any such settlement was made, that would be collusive,
fraudulent, against public interest and as such void. A vast forest duly notified in Gazette
under the specific provision of law cannot be treated as excess rayoti land of Jaminder. By
way of the alleged settlement, no title of the land was conveyed to the predecessors of the
petitioners. The suit land being a gazetted forest is an important component of the
environment, and it should not be allowed to be damaged by an illegal action of any vested
quarter and corrupt public servants, or by wrong framing of suit on wrong/motivated advice
of the lawyers of the Forest Department.

13. Learned Deputy Attorney General further submits that apparently the previous suit
was instituted against Manjurul Alam and three others and the present suit is against Tapan
Chowdhury and three others. The land in CS Plots Number 85 and 69 was not the subject
matter of the previous suit. The another plot number 134 was consisting of 101.27 acres of
land, out of which 58 acres was the subject matter in the previous suit and 18.72 acres in the
present suit. Without investigation through trial, how can it be said that the schedule of
previous suit attracts that of the present suit? Under no circumstances, it can be argued that
there is no cause of action for bringing a fresh suit. Learned trial Judge rightly rejected the
application under Order VII, rule 11 of the Code.

14. We have considered the submissions of the learned Advocate as well as the learned
Deputy Attorney General and gone through the record. It appears from paragraph number 2
of the plaint in Other Class Suit Number 9 of 2009 (vide Annexure-G to the affidavit dated
08.03.2022) that the petitioners claimed their title derived from Manjurul Alam, Abdus
Salam, Abdul Malek and Abdul Khaleque by way of four registered sale deeds being number
3950, 3951, 3952 and 3953 all dated 12.06.2001, but they did not make any statement
regarding the source of their predecessors’ title. It further appears that the suit plots number
85, 69 and 134 are mentioned as forest in the Gazette notification dated 18.09.1952 published
under Section 3, Sub-Section (2) of the Act, 1950. It is curious that the suit land despite being
forest and published as such in the Gazette notification, the petitioners’ predecessors were
able to get settlement of the land, get their names mutated in the record of right and registered
the sale deeds in favour of the petitioners’ companies. However, these are the questions to be
looked into by the trial Court in adjudicating the suit pending before it.

15. We have also consulted the relevant provisions of law, especially Sections 3, Sub-
Section (2) and Section 20, Sub-Sections (2a) (iii) and (6) of the State Acquisition and
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Tenancy Act and the relevant provisions of the Forest Act, 1927. If a forest belonged to any
Jaminder is acquired by the Government under the State Acquisition and Tenancy Act,
declaration of the said land as forest under the Forest Act is not necessary. The procedures to
be followed under the two Acts are quite different and they are independent of each other, so
far it relates to acquisition and declaration of forest. It thus appears that the Department of
Forest under wrong notion proceeded for further declaration of the same land as forest, which
was already a forest under the Jaminder and subsequently acquired as forest by the
Government and notified in the Gazette as forest under the State Acquisition and Tenancy
Act. The subsequent proceedings of the Forest Department under whatever notion, or for
whatever reasons will not invalidate the earlier Gazette, nor will it create any right in favour
of any new claimant who did not challenge the earlier Gazette of 1952. If any Gazette
Notification mentioning a particular land as forest is published under Section 3 (2) of the
State Acquisition and Tenancy Act, that would be sufficient to determine the character of the
land, unless the Gazette notification is challenged and its correctness is rebutted. However,
whether the Gazette notification dated 18.09.1952 attracts the suit land or not, that will be
decided by the trial Court in due course of trial.

16. Let us examine the legal validity of the impugned order. Admittedly, the previous suit
was instituted against Manjurul Alam, Abdus Salam, Abdul Malek and Abdul Khaleque and
the petitioners Tapan Chowdhury, Anjan Chaowdhury, Ranjan Chowdhury and Lt. Colonel
(Rtd) Humayun Kabir are impleaded as defendants in the present suit. Whether the petitioners
are persons under the said Manjurul Alam and others being a question of fact is to be decided
on evidence relating to transfer of title. Such question of fact cannot be decided on an
application under Order VII, rule 11 of the Code. Besides, the land in CS Plots Number 85
and 69 was not the subject matter of the previous suit, but included in the present suit. We do
not think that the learned trial Judge committed any error of law in rejecting the petitioner’s
application. In view of the above, the rule does not merit consideration.

17. Before parting, we express our strong disapproval to the conduct of the concerned
public servants in Mymensingh and the learned Advocate of the Forest Department, who
were entrusted to protect the public property and preserve the environment in the greater
public interest at the material time. Since the litigations are pending for adjudication, we
refrain ourselves from referring them to appropriate authority for taking appropriate action
mentioning specific allegation against them, but expect from the public servants and lawyers
who are now so entrusted, to conduct the lawsuits properly, draft the plaint and applications
carefully and take necessary steps that are required to be done in discharge of their official
duties. In the greater public interest, it is also expected that the Ministry of Forest, the
Ministry of Law, Justice and Parliamentary Affairs, Law Division and its Solicitor Wing, and
the Office of the Attorney General for Bangladesh will take special initiative for prosecuting
the lawsuits relating to public property and environment, especially the Forests and Rivers all
over the Bangladesh and recover the forests which are illegally occupied.

18. However, under the facts and circumstance of the present case, we think that in order
to avoid future complication and conflicting decisions over the same/similar matter, both the
suits should be heard simultaneously and there should be a guiding direction upon the trial
Court as well.

19. In the result, the rule is discharged. Learned Joint District Judge, Third Court,
Mymensingh is directed to hear Other Class Suit Number 9 of 2009 and Other Suit Number
62 of 2008 simultaneously. In Other Class Suit Number 9 of 2009, the trial Court must
examine the legal character and standing of the plaintiff-companies, particularly, as to
whether any right, title and interest of the suit property were conveyed to them by way of the
sale deeds number 3950, 3951, 3952 and 3953 all dated 12.06.2001 when the Gazette
notification dated 18.09.1952 published under Section 3, Sub-Section (2) of the State
Acquisition and Tenancy Act, 1950 was/is in force.
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Editors’ Note:

An FIR was lodged against the accused-persons for withdrawing an amount of Tk.
26,58,98,126/ from Dhaka Bank Limited, Dhanmondi Branch against 17 export bills
misusing and abusing power and authority. Charge sheet was submitted against the
accused-petitioner and others. Thereafter, the case record was transmitted to the
learned Special Judge, Court No. 8, Dhaka for holding trial and the learned trial Judge
framed charge against the accused-petitioners and others rejecting the application for
discharge filed by the accused-petitioner. Being aggrieved, the accused-petitioner filed
this Criminal Revision. The High Court Division issued Rule as to why the order passed
by the trial Court should not be set aside. Further, it issued a Suo Muto Rule calling
upon the opposite-parties to show cause as to why the order dated 25.11.2021 passed by
the trial Court discharging one accused shall not be set aside. In course of hearing the
High Court Division found that though names of some other persons other than the
accused have been disclosed in prosecution materials, they have not been made accused
in the instant case which resulted in making the investigation perfunctory in nature.
Therefore, the High Court Division considering facts and circumstances of the case
disposed of both the Rule and Suo Motu Rule with a direction upon the Anti-
Corruption Commission to hold further investigation setting aside the orders accepting
charge sheet and framing charge against the accused.

Key Words:

Money Laundering; Sections 409/420/109 of the Penal Code; Sections 4(2) and 4 (3) of the
Money Laundering Protirodh Ain, 2012; Section 5(2) of the Prevention of Corruption Act,
1947



18 SCOB [2023] HCD Sultana Fahmida Vs. The State & anr (Md. Nazrul Islam Talukder, J) 55

It is now well settled that a criminal case having criminal liability cannot be avoided due
to departmental proceeding against the accused. (Para 39)

Exercise of revisional jurisdiction of High Court Division to ensure justice under
Section 439 of CrPC:

On an application by a party or which otherwise comes to its knowledge, High Court
Division is legally competent to exercise its revisional jurisdiction under Section 439 of
the Code of Criminal Procedure to examine the facts and circumstances of the case and
the judgment and the order if there is any error which may not ensure justice to the
litigant public in not following the correct principles of law and fact in assessing the
material and evidence in proper perspective and in that case, High Court Division may,
in its discretion, exercise any of the powers conferred on a court of appeal by Sections
423,426,427 and 428 or on a court by Section 338. (Para- 52)

Failure of Prosecution to implicate responsible Persons within the Chain of Occurrence:
Under the circumstances, it is worthwhile to mention that the prosecution case cannot
continue on a defective foundation of a case since the necessary and responsible persons
who are involved in the alleged offences within the chain of occurrence are not
implicated in this case making them accused. (Para-54)

JUDGMENT
Md. Nazrul Islam Talukder, J:

1. On an application under Section 10(1A) of the Criminal Law Amendment Act, 1958,
this Rule, at the instance of the accused-petitioner, was issued calling upon the opposite-
parties to show cause as to why the order dated 28.09.2022 passed by the learned Special
Judge, Court No. 08, Dhaka in Special Case No. 07 of 2022 (Metropolitan Special Sessions
Case No. 55 0f 2021) arising out of Dhanmondi Police Station Case No. 14 dated 23.12.2018
corresponding to Dudok G.R. No. 99 of 2018 rejecting the application under Section 241 A of
the Code of Criminal Procedure and thereby framing charge against the accused-petitioner
under Sections 4(2) and 4 (3) of the Money Laundering Protirodh Ain, 2012 read with
Sections 409/420/109 of the Penal Code along with Section 5(2) of the Prevention of
Corruption Act, 1947, now pending in the Court of learned Special Judge, Court No. 8,
Dhaka, should not be set aside and/or pass such other or further order or orders as to this
court may seem fit and proper and as to why a direction shall not be given upon the opposite-
parties to implicate the persons who are involved in the commission of offences as have been
disclosed in the prosecution materials.

2. Further, a Suo Muto Rule was also issued calling upon the opposite-parties to show
cause as to why the order dated 25.11.2021 passed by the learned Metropolitan Special
Judge, Court No. 8, Dhaka discharging the accused Md. Aminul Islam (Banker), son of ATM
Shariful Islam, shall not be set aside and/or pass such other or further order or orders as to
this Court may seem fit and proper.

3. It may be noted that at the time of issuance of the Rule, all further proceeding of
Special Case No. 07 of 2022 (Metropolitan Special Sessions Case No. 55 of 2021) arising out
of Dhanmondi Police Station Case No. 14 dated 23.12.2018 corresponding to Dudok G.R.
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No. 99 of 2018 rejecting the application under Section 241A of the Code of Criminal
Procedure and thereby framing charge against the accused-petitioner under Sections 4(2) and
4 (3) of the Money Laundering Protirodh Ain, 2012 read with Sections 409/420/109 of the
Penal Code along with Section 5(2) of the Prevention of Corruption Act, 1947, now pending
in the Court of learned Special Judge, Court No. 8, Dhaka, was stayed for the time being.

4. Apart from the above, this court, by an order dated 02.03.2023, directed the
investigating officer to explain as to why he submitted final report against accused Md.
Aminul Islam and why he did not implicate opposite-party Nos.4-7 in the case and why he
failed to explain all the facts and circumstances to the Commission at the time of giving
sanction under Section 32 of the Anti-Corruption Commission Act, 2004 and to explain and
produce the photocopies of EXP’s form, 26 export bills and sanction letter before this court
by way of affidavit on or before 12.03.2023 positively and without fail and to appear before
this Court on 12.03.2023 at 10.30 AM positively and without fail, failing which necessary
action will be taken against him and he will be brought before this court in accordance with
law.

5. The prosecution case, in short, is that one Md. Igbal Hossain, Assistant Director, Anti-
Corruption Commission, Head Office, Dhaka being informant lodged a First Information
Report (FIR) with Dhanmondi Model Police Station, DMP, Dhaka against the accused-
petitioner and others alleging, inter-alia, that the inquiry officer pursuant to office Memo
No0.00.01.0000.403.01011.18 issued by the Anti-Corruption Commission carried out inquiry
into the allegations and found the FIR named accused-persons involved in the commission of
corruption and money laundering. During inquiry, it is found that the FIR named accused
persons in collusion with each other created fake and forged documents in respect of 26
export bills, submitted the same before the Dhaka Bank Limited, Dhanmondi Branch and
withdrew an amount of Tk. 26,58,98,126.00/- against 17 export bills misusing and abusing
their power and authority committing criminal breach of trust. Out of the aforesaid amount,
the accused-persons returned an amount of Tk. 5,61,10,708.50/- against 03 (three) export
bills in the bank but the remaining amount of Tk. 21,24,91,417.50/- against the 14 (fourteen)
export bills were misappropriated by way of transferring, exchanging, concealing and
suspicious transactions. By this way, the accused persons in collaboration with each other
committed the offences under Sections 409/109 of the Penal Code, 1860 read with Sections
4(2) and 4(3) of the Money Laundering Protirodh Ain, 2012 along with Section 5(2) of the
Prevention of Corruption Act, 1947. Hence the F.L.R.

6. It is stated in the application that the accused-petitioner voluntarily surrendered before
the learned Special Judge, Court No. 8, Dhaka on 11.08.2022 and obtained bail. After
obtaining bail, the accused-petitioner is regularly appearing before the learned court below
without abusing or misusing the privilege of bail.

7. After lodging the FIR, the investigating officer started investigation into the case and
after completion of investigation, submitted charge sheet No.06 dated 25.01.2021 under
Sections 4(2) and 4(3) of the Money Laundering Protirodh Ain, 2012 read with Sections
409/420/109 of the Penal Code, 1860 along with Section 5(2) of the Prevention of Corruption
Act, 1947 against the accused-petitioner and others.

8. Thereafter, the case record was transmitted to the learned Special Judge, Court No.8,
Dhaka for holding trial and disposal and the case was renumbered as Metropolitan Special
Case No0.04 0f 2022 and subsequently the case was also renumbered as Special Case No.07 of
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2022 for quick disposal of the case and the learned trial judge fixed the next date on
28.09.2022 for charge framing.

9. It is stated in the application that on 28.09.2022, the accused-petitioner filed an
application under Section 241A of the Code of Criminal Procedure before the learned Special
Judge, Court No.8, Dhaka for discharging her from the case and after hearing, the learned
judge of the court below was pleased to reject the same and charges were framed against the
accused-petitioner and others under Sections 4(2) and 4(3) of the Money Laundering
Protirodh Ain, 2012 read with Sections 409/420/109 of the Penal Code, 1860 along with
Section 5(2) of the Prevention of Corruption Act, 1947 in a highly mechanical way. The
learned trial judge while framing charges did not consider the prosecution materials at all.
The charges were framed without any specification of time, place and manner of the alleged
offences as required under Sections 221 and 222 of the Code of Criminal Procedure 1898 and
the same were inherently defective rendering the entire proceeding initiated against the
accused-petitioner unfair and untransparent.

10. Being aggrieved by the impugned order dated 28.09.2022 passed by the learned
Special Judge, Court No. 08, Dhaka in Special Case No. 07 of 2022 (Metropolitan Special
Sessions Case No. 55 of 2021) arising out of Dhanmondi Police Station Case No. 14 dated
23.12.2018 corresponding to Dudok G.R. No. 99 of 2018 rejecting the application under
Section 241A of the Code of Criminal Procedure and thereby framing charge against the
accused-petitioner under Sections 4(2) and 4 (3) of the Money Laundering Protirodh Ain,
2012 read with Sections 409/420/109 of the Penal Code along with Section 5(2) of the
Prevention of Corruption Act, 1947, now pending in the Court of learned Special Judge,
Court No. 8, Dhaka, the accused-petitioner filed this Criminal Revision before this court and
obtained the Rule along with an order of stay of the impugned proceeding.

11. At the very outset, Mr. Md. Syed Ahmed, the learned Senior Advocate appearing for
the accused-petitioner, submits that the learned Special Judge, Court No.08, Dhaka has
committed illegality in framing charge against the accused-petitioner since the prosecution
materials do not disclose any offence against her and for this reason, the impugned order of
framing charge is liable to be set aside.

12. Mr. Mustafizur Rahman Khan, the learned Advocate appearing for the accused-
petitioner, submits that it appears from the EXP forms dated 21.08.2017, 27.08.2017,
14.09.2017, 17.09.2017 and 16.10.2017 that the Branch Manager, Rashed Imam issued those
EXP forms and as per provisions of Foreign Exchange Regulation Act, 1947, the person, in
case of any irregularities caused by such person who issued the EXP, is actually liable for
recovery of the proceeds of export bills; though Rashed Imam is the mastermind of the
alleged incident of the case but it appears from the FIR and charge sheet that the said Rashed
Imam is not an accused for such offence; the investigating officer as well as the informant
found the truth in support of the allegation against Rashed Imam but implicated the innocent
accused-petitioner instead of Rashed Imam in the instant case without any fault and/or
liability of her; moreover, the learned trial judge being failed to appreciate the same most
illegally, arbitrarily and in a highly mechanical way framed charge against the accused-
petitioner by the impugned order dated 28.09.2022 and as such, the impugned order is liable
to be set-aside for the ends of justice.

13. He next submits that the accused-petitioner had no power to approve any export bills
but she had only power to process the purchase of export bills; the Branch Manager by
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abusing his power and authority sent the request to purchase export bills to CPC Trade
Operation and thus the accused-petitioner along with her assistant/s processed for purchase of
06 bills out of 17 bills inasmuch as 05 bills were processed for purchase by Asaduzzaman, 02
bills were processed for purchase by Khandoker Mahbubul Kabir and 04 bills were also
processed for purchase by the Suraiya Yeasmin; though they did the same job, the accused-
petitioner has been implicated in this case for commission of alleged offences but the other
03(three) persons are not implicated in this case for commission of self-same offence which
creates serious doubt about the instant case and shows that the informant implicated the
accused-petitioner in the instant case with a view to harassing and humiliating her in the
society at the instance of some interested persons; moreover, the learned trial judge being
failed to appreciate the same most illegally, arbitrarily and in a highly mechanical way
framed charge against the accused-petitioner by the impugned order dated 28.09.2022 and as
such, the impugned order is liable to be set aside for the ends of justice.

14. He further submits that the accused-petitioner was terminated from her service vide
termination letter dated 18.08.2018 and accordingly paid the termination benefits; it also
appears from the letter dated 27.11.2018 that the Bank discharged the accused-petitioner from
all dues and liabilities after paying all benefits and if the accused-petitioner is involved in any
misappropriation, the bank would not discharge her from the liabilities; therefore, there are
no ingredients of the offences under Sections 409/109 of the penal Code, 1860 against the
accused-petitioner in the instant case but the learned trial judge without considering the same
most illegally, arbitrarily and in a highly mechanical way framed charge against the accused-
petitioner vide impugned order dated 28.09.2022 which is not sustainable and maintainable in
the eye of law and as such, the impugned order is liable to be set aside for the ends of justice.

15. He candidly submits that it appears from the FIR that the alleged occurrence took
place from 01.07.2017 to 31.12.2017 but the informant lodged the instant FIR against the
accused-petitioner and others on 23.12.2018 i.e. after 01 years later from the date of
occurrence without giving proper explanation for causing delay which creates serious doubt
about the prosecution case and therefore, the involvement or participation of the accused-
petitioner is very questionable but the learned trial judge without considering the same most
illegally, arbitrarily and in a highly mechanical way framed charge against the accused-
petitioner vide impugned order dated 28.09.2022 which is not sustainable and maintainable in
the eye of law and as such, the impugned order is liable to be set aside for the ends of justice.

16.He categorically submits that even if all the materials gathered and/or collected by the
prosecution are believed in their entirety and taken to be true, those do not disclose or
constitute any offence under Sections 4(2) and 4(3) of the Money Laundering Protirodh Ain,
2012 read with Sections 409/420/109 of the Penal Code, 1860 along with Section 5(2) of the
Prevention of Corruption Act, 1947 against the accused-petitioner and as such, the accused-
petitioner is liable to be discharged from the case for securing the ends of justice making the
Rule absolute.

17. He lastly submits that as per the guidelines of Bangladesh Bank, every commercial
bank has required to issue EXP form when the foreign remittance or L/C is being received for
export of the goods; the Branch Manager issued the EXP form to the exporter by misusing his
power and authority without following and making compliance with the Bangladesh Bank
guidelines; the branch manager misusing his power and authority issued the EXP in favour of
exporter; during the investigation, the investigating officer did not find any involvement/fault
of the Branch Manager though he was authorized dealer to issue the EXP and he put his
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signature on the certificate of authorised dealer but it is evident from record and
evidence/materials that the branch manager is the mastermind of the occurrence but he has
not been implicated in this case for the reasons best known to the informant and the
investigating officer and the present accused-petitioner has been implicated in this case for
no fault of the accused-petitioner and as such, the Rule may be made absolute discharging
the accused-petitioner from the case.

18. On the other hand, Mr. Md. Ashif Hasan, the learned Advocate appearing on behalf of
the Anti-Corruption Commission and the Investigating Officer, submits that during
investigation into the allegations, the Investigating Officer did not find involvement of
opposite-party No.03, Md. Aminul Islam (banker) in the instant case and for this reason, he
was not sent up in the charge-sheet and recommended to discharge him from the case as a
result of which the learned Metropolitan Special Judge, Court No. 8, Dhaka, by an order
dated 25.11.2021, discharged the accused Md. Aminl Islam (Banker) son of ATM Shariful
Islam from the case and as such, the Suo Motu Rule issued against the opposite-party No.03,
is liable to be discharged for ends of justice.

19. He next submits that the allegations as alleged was duly investigated by the Anti-
Corruption Commission and upon a threadbare investigation, it was found that the accused-
petitioner solely approved the alleged export bills and she did not forward the same to Md.
Aminul Islam (discharged accused from the present case) for his approval and that it was also
found that the discharged accused Md. Aminul Islam did not put any signature on any export
bills and Anti-Corruption Commission did not find any evidence/materials against accused
Md. Aminul Islam and for this reason, the Anti-Corruption Commission submitted final
report against him and accordingly, he was discharged from the case and as such, the Suo
Motu Rule issued against the opposite-party No.03, is liable to be discharged for ends of
justice.

20. He lastly submits that the Commission and the Investigating Officer recommended to
discharge the accused-opposite party No. 3 from the case and did not implicate the opposite
party Nos. 4 to 7 and others in the instant case since their involvement in the instant case was
not found and considering this aspect of the case, the Rule and the Suo Muto Rule are liable
to be discharged.

21. On the other hand, Mr. Md. Munsurul Hoque Chowdhury, the learned Senior
Advocate with Mr. Mohammad Shafikul Islam Ripon, the learned Advocate appearing on
behalf of the opposite-party No. 03, submits that while the opposite-party No. 3 was in the
service, an F.ILR was lodged by the Durnity Daman Commission at Dhanmondi Police
Station against 7 (seven) accused-persons including the opposite party No. 3 under Sections
409/109 of the Penal Code read with Sections 4(2)/4(3) of the Money Laundering Protirodh
Ain,2012 and Section 5(2) of the Prevention of Corruption Act, 1947 on the allegation that by
abusing power and authority, the F.I.LR. named accused committed breach of trust by creating
26 fake and forged export bills and submitted the same through Dhaka Bank, Dhanmondi
Branch to the Central Processing Centre, Head Office of the said Dhaka Bank Ltd. and
withdrew Tk. 265898126.00 against 17 export bills and out of the same, returned the value of
the 3 export bills only and misappropriated Tk. 212491417.50 in respect of 14 export bills.

22. He then submits that during investigation, the investigating officer has categorically
found that no complicity in respect of the opposite party No.3 has at all been found from the
prosecution materials and accordingly the opposite party No.3 was not sent up in the charge-
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sheet and in the charge-sheet, it is stated as “FiffTe Ffae 2bIE o GE FAEE TR (g ST
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23. He next submits that after submission of charge-sheet by the Durnity Daman
Commission (DUDAK), the learned Metropolitan Senior Special Judge, Dhaka on
25.11.2021 by order No. 4 accepted the investigation report, took cognizance of the offence
against the charge-sheeted accused and discharged the accused-opposite party No. 3 by
thorough examination of the F.I.LR, charge-sheet and other relevant papers and documents and
accordingly the opposite party No. 3 got discharged from the case and was finally released
from the case.

24. He lastly submits that Durnity Daman Commission itself is the informant of the case
and the investigation of the case was also conducted by the competent officers of the Durnity
Daman Commission (DUDAK), who after thorough instigation opined that no involvement
of the opposite party No. 3 has been found in the unholy transactions and recommended for
discharge of the opposite party No.3 and the same was made concurrent by DUDAK itself as
shown from the letter dated 23.12.2018 signed by Secretary of Durnity Daman Commission.

25. Mr. Farhad Ahmed, the learned Advocate appearing for the opposite-party No.4,
submits that Dhanmondi Model Branch of Dhaka Bank Ltd. is a Non A/D Branch and that for
this reason, this opposite-party No.4 was not legally entitled and empowered by law to
purchase export bills following the L/C’s opened by FIR named accused No.1 and that being
the reason, the opposite-party No.4 is not responsible for the alleged offences as mentioned in
the prosecution materials and as such, there is no illegality in not implicating the opposite-
party No.4 in the instant case.

26. He next submits that though the opposite-party No.4 being authorized dealer put his
signature on the certificate of authorized dealer but it is a mere irregularities which cannot
hold him liable for the alleged corruption and money laundering and on that landscape, the
Anti-Corruption Commission and the investigating officer did not implicate him with the
alleged offences.

27. He lastly submits that the opposite party No. 4 was neither implicated in the F.I.R nor
in the charge-sheet since the complicity of the opposite party No. 4 was not found by the
investigating officer and the Anti-Corruption Commission and that being the reason, the Suo-
Moto Rule issued against the opposite party No. 4 is liable to be discharged.

28. Mr. Pankaj Kumar Kundu, the learned Advocate along with Mr. Abu Saleh Ahmadul
Hasan, the learned Advocate appearing for the opposite party Nos. 5 to 7, submits that the
case was investigated by Anti-Corruption Commission and upon a threadbare investigation
and scrutinizing all the relevant papers, Anti-Corruption Commission did not find any
allegation against the opposite-party Nos. 5 to 7 and for this reason, the Anti-Corruption
Commission did not submit any charge-sheet against the opposite-party Nos. 5 to 7.
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29. He next submits that the facts and duties of the present opposite-party Nos. 5 to 7 are
that Dhanmondi Model Branch of Dhaka Bank Ltd. is a Non A/D Branch and for this reason,
when the accused No.1 submitted some L/C’s in this Branch, the L/C’s were forwarded to the
C.P.C (Central Processing Centre) for certifying EXP Number; that it should be mentioned
here that there were two departments out of various departments in C.P.C Trade Operations-
one is called RM Unit and another is called Foreign Export Department; at first the L/C’s
were sent to the C.P.C. RM unit for EXP Number and the C.P.C RM Unit verified the L/C
management including the status of the foreign Bank and foreign buyer; after verifying all the
documents, C.P.C. RM Unit endorsed/provided the EXP number on the EXP form and sent
back the same to the Dhanmondi Model Branch of Dhaka Bank Ltd.; that it is mentionable
that the opposite-party Nos. 5-7 were the members of foreign export department of C.P.C.
Trade Operations, not RM unit of the C.P.C Trade Operations; it should also be mentioned
that two accused namely Md. Mainul Hossain, SAVP and Md. Jumma Khan, Officer were
working at C.P.C. RM unit at the time of occurrence; that after getting the EXP number from
the C.P.C. RM unit, Dhanmondi Model Branch, Dhaka Bank Ltd. handed over the certified
EXP form to the accused No. 1 for completing the export procedure and customs clearance;
that after fulfilling all the customs procedure, accused No. 1 submitted the export documents
to the Dhanmondi Model Branch, Dahaka Bank Ltd. and according to their duties, after
verifying and scrutinizing all the documents, the said branch forwarded the documents to the
C.P.C. Trade Operations and foreign export department of C.P.C communicated with the
foreign Bank for acceptance of the export document and the concerned foreign Bank gave
acceptance through SWIFT; that after getting acceptance, export department of C.P.C. Trade
Operations forwarded the same to Dhanmondi Model Branch, Dhaka Bank Ltd.; that
Dhanmondi Model Branch, Dhaka Bank Ltd. after fulfilling the formalities sent purchase
approval to the C.P.C. Trade Operations and accordingly, after getting the purchase approval
from the concerned Branch of the Bank, In-charge of the export department (accused Sultana
Fahmida) of C.P.C Trade Operations processed/authorized the bills after being satisfied with
the purchase transaction and credited the money to the customer’s account; that in this way,
purchase of the bills on account of the customer was established; afterwards, the process was
continued; it was not the responsibilities of further checking of the purchase approval by the
opposite-party Nos. 5-7.

30. He lastly submits that the accused Sultana Fahmida was export team manager of
C.P.C. Trade Operations as well as she was in-charge of this section and under her
supervision, the aforesaid bills were purchased and when the accused Sultana Fahmida was
absent from her duty, the opposite-party Nos. 5 to 7 have just signed those bills in accordance
with the approval of accused Sultana Fahmida and on 10.12.2017, the opposite-party No.5
filed an incident report to the higher authority and on the basis of the incident report, Bank
stopped the payment of 9 (nine) export bills out of 26 export bills amounting to USD
21,45,000/- equivalent to BDT. 18 crores approximately.

31. Mr. Md. Khurshid Alam Khan, the learned Senior Advocate has been appointed as
Amicus Curiae by this court with a view to assisting the court by furnishing information and
legal submissions regarding questions of laws and facts.

32. Mr. Khan categorically submits that from the prosecution materials, the involvement
of opposite-party No.4 has been divulged since opposite-party No.4 being authorized dealer
gave approval for purchasing the export bills against the L/C’s and that he also put signature
on the certificate of authorized dealer, which makes him liable for non realization or short
realization of export proceeds against shipment within the stipulated period and as such, the
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Anti-Corruption and the investigating officer have committed illegality in not making him
accused in the instant case.

33. He lastly submit that the names of the opposite-parties have been disclosed in the
prosecution materials and they are more or less connected with the alleged offence and that
the names of some other persons have also been disclosed in the prosecution materials and
they have not also been made accused in the instant case which makes the investigation
perfunctory in nature and considering all the aspects of the case, a direction may be given to
hold further investigation into the allegations and to submit further investigation report as
early as possible detailing the pros and cons of the allegations and involvement of the persons
alleged.

34. Mr. A KM Amin Uddin, the learned Deputy Attorney-General appearing on behalf of
the State, has adopted the submissions of Mr. Md. Khurshid Alam Khan, the learned Senior
Advocate who has been  appointed as Amicus Curiae by this court and submits that the
Rule may be discharged and direction may be given for further investigation.

35. We have gone through the revisional application and heard the learned Advocates for
the respective parties and considered their submissions to the best of our wit and wisdom.

36. It appears from the record that one Rashed Imam being Branch Manager issued the
EXP FORM dated 21.08.2017, 27.08.2017. 14.09.2017, 17.09.2017 and 16.10.2017. It
appears from the affidavit submitted by the Anti-Corruption Commission that Rashed Imam,
Branch Manager gave approval for purchasing the export bills against the LC. It is also
evident from the record that the said Branch Manager also put his signature on the export
permission. As per provisions of the Foreign Exchange Regulation Act, 1947, if there is any
irregularities in the EXP’s FORMs and if there is no realization of the proceeds against the
bills, the said EXP issuing person and/or persons are liable for recovery of the proceeds
against the LC value. The duty of the EXP issuing person is that he after receiving the LC,
the AD (authorized dealer) shall scrutinize the authenticity of the LC value, the commodity of
goods, the shipping date and the expiry date if necessary and any information and the Ad
branch shall check the LC issuing Bank through a SWIFT message and the AD branch shall
collect credit reports of buy